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STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  BiAY  TERM,  1917,  IN  THB  ONE  HUN- 
DRED AND  FIRST  YEAR  OF  THB  STATE. 


Indianapolis  and  Cincinnati  Traction  Company 

V.  Sherry. 

[No.  9,314.    Filed  June  19, 1917.] 

1.  Street  Railroads. — Injury  to  Property. — Contributory  Neg- 
ligenee, — Burden  of  Proof. — Inatruetions, — In  an  action  for  in- 
juries to  person  and  property  sustained  in  a  collision  with  a 
street  car,  an  instruction  placing  on  defendant  the  burden  of 
proof  as  to  the  entire  issue  of  contributory  negligence  is  emm- 
eous,  since,  in  actions  for  damages  to  personal  property,  the 
burden  is  on  the  plaintiff  not  only  to  aver  and  prove  that  the 
injury  to  his  property  was  caused  by  the  negligence  of  the 
d^endant,  but  also  that  he  was  not  guilty  of  contributory 
negligence  proximately  causing  the  injury,    p.  3. 

2.  Street  Railroads. — Injuries  to  Peraoru — Instructions. — Plead- 
ing and  Proof, — ^In  an  action  for  injuries  to  person,  an  in- 
struction directing  a  verdict  for  plaintiff  if  the  jury  found 
'Hfaat  the  plaintiff  sustained  injuries  as  alleged  in  tlie  com- 
plaint,** and  that  they  were  sustained  by  reason  of  defendant's 
n^ligence,  is  erroneous  as  not  limiting  the  right  of  recovery 
to  the  acts  of  negligence  alleged  in  the  complaint,  since,  in  an 
action  for  damages  predicated  on  negligence,  plaintiff  is  only 
entitled  to  recover  on  proof  of  acts  of  negligence  charged  in 
the  complaint,  regardless  of  what  other  negligence  may  be 
disclosed  by  the  evidence,    p.  4. 

8.    Appeal. — Review. — Refusal   of   Instructions. — ^The    rejection 

of  an  instruction,  tendered  in  due  time,  and  fairly  stating  the 

law  as  applied  to  the  issues  and  the  evidence,  is  reversible 

'error,  unless  the  subject-matter  of  such  instruction  is  covered 
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by  others  given,  or  it  appears  that  the  substantial  rights  of 
the  party  were  not  prejudiced  by  the  refusaL    p.  6. 

4.  Witnesses. — Examination, — Damages, — Question, — ^In  an  ac- 
tion for  damages  to  an  automobile,  a  question  as  to  ''what  it 
cost  to  repair  the  automobile"  is  objectionable  as  not  limiting 
the  cost  of  repairs,  in  determining  the  damages,  to  such  repairs 
as  were  made  necessary  by  defendant's  negligence,    p.  7. 

5.  Damages. — Injury  to  Automobile, — Evidence, — Sufficiency, — 
In  an  action  for  damages  to  an  automobile,  testimony,  "I  don't 
know  what  it  cost  to  repair  it,  but  I  know  there  was  paid  out 
$420  to  fix  it  up  in  running  order,''  being  the  only  evidence 
on  the  subject  of  damages,  is  insufficient  to  sustain  a  verdict 
for  plaintiff,  since  such  evidence  furnishes  no  basis  for  esti- 
mating the  damages,  especially  where  the  automobile  was  a 
second-hand  machine  and  not  in  first-class  condition  at  the 
time  of  the  accident,    p.  7. 

From  Union  Circuit  Court ;  George  L.  Gray,  Judge. 

Action  by  Luther  Sherry  against  the  Indianapolis 
and  Cincinnati  Traction  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Reversed. 

Kittinger  &  Divert,  for  appellant. 
David  W.  McKee,  Raymond  S.  Springer,  Richard  N. 
Elliot  and  AUen  Wiles,  for  appellee. 

Batman,  J. — ^Appellee  filed  his  complaint  in  the  court 
below  to  recover  damages  on  account  of  injuries  to  him- 
self and  to  his  automobile,  alleged  to  have  been  caused 
by  the  negligent  operation  of  one  of  appellant's  inter- 
urban  cars  at  a  street  crossing  in  the  city  of  Conners- 
ville,  Indiana.  Appellant  answered  by  general  denial. 
Trial  was  had  by  jury,  and  judgment  was  rendered  in 
favor  of  appellee  for  $1,000.  From  this  judgment  ap- 
pellant prosecutes  this  appeal,  and  relies  for  reversal 
on  the  action  of  the  trial  court  in  overruling  its  motion 
for  judgment  in  its  favor  on  the  interrogatories  and 
answers  returned  by  the  jury  with  its  general  verdict 
for  appellee,  and  in  overruling  its  motion  for  a  new 
trial.  In  the  latter  motion  appellant  bases  error, 
among  other  things,  on  the  action  of  the  court  in  giT- 
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ing  certain  instructions  on  its  own  motion,  in  refusing 
to  give  certain  instructions  tendered  by  it,  and  in  ad- 
mitting certain  evidence  over  its  objections. 

Among  the  instructions  given  by  the  court  on  its  own 
motion  is  No.  6,  which  reads  as  follows:  "Under  the 
issue  formed  by  the  pleadings  filed,  the  plaintiff  must 
prove  the  alleged  negligence  of  the  defendant  railway 
company,  by  a  fair  preponderance  of  the  evidence,  and 
the  defendant  as  a  matter  of  affirmative  defense  must 
prove  negligence  on  the  part  of  the  plaintiff  at  the  time 
of  the  accident  alleged^  by  a  fair  preponderance  of  the 
evidence." 

Appellant  contends  that  this  instruction  is  erroneous. 

It  bases  this  contention  on  the  fact  that  appellee,  by  its 

complaint  in  this  action,  seeks  to  recover  dam- 

1.  ages  not  only  for  injuries  to  himself  but  also  for 
injuries  to  his  automobile;  and  hence  this  in- 
struction placed  on  it  a  greater  burden  than  it  was 
required  to  assume  under  the  law.  In  this  appellant 
is  correct.  The  statute  provides  that  in  actions  for 
damages  brought  on  account  of  alleged*negligence  caus- 
ing personal  injuries,  contributory  negligence  shall  be  a 
matter  of  defense,  which  may  be  proved  under  an 
answer  of  general  denial.  §362  Bums  1914,  Acts 
1899  p.  58.  But  in  actions  for  damages  to  personal 
property  on  account  of  alleged  negligence,  the  burden  is 
on  the  plaintiff,  not  only  to  aver  and  prove  that  the  in- 
jury to  his  property  was  caused  by  the  alleged  acts  of 
negligence  of  the  defendant  but  also  that  no  negligence 
of  his  own  contributed  proximatqjy  thereto.  Potter  V. 
Fort  Wayne,  etc.,  Traction  Co.  (1908),  43  Ind.  App. 
427,  87  N.  E.  694;  Cleveland,  etc.,  R.  Co.  V.  Moore 
(1909),  45  Ind.  App.  58,  90  N.  E.  93;  Ackerman  V. 
Pere  Marquette  R.  Co.  (1914),  58  Ind.  App.  212,  108  N. 
E.  144;  Fort  Wayne,  etc..  Traction  Co.  V.  MonroeviUe 
Home  Tel  Co.   (1912),  179  Ind.  334,  100  N.  E.  69; 
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EvansviUe,  etc.,  Traction  Co.  v.  Williams  (1915),  183 
Ind.  633, 109  N.  E.  963 ;  Pittsburgh,  etc.,  R.  Co.  v.  Dove 
(1915),  184  Ind.  447,  111  N.  E.  609.  By  giving  in- 
struction No.  6,  the  court  placed  the  burden  of  proof 
as  to  the  entire  issue  of  contributory  negligence  on  ap- 
pellant. The  courts  have  repeatedly  held  that  placing 
the  burden  of  proof  of  an  issue  on  the  wrong  party  to 
an  action  is  reversible  error.  Hunt  V.  Oshom  (1907), 
40  Ind.  App.  646,  82  N.  E.  933 ;  Gas  Belt  Torpedo  Co. 
V.  Ward  (1908),  43  Ind.  App.  537,  87  N.  E.  1110; 
Stouffer  V.  Stoy  (1910),  46  Ind.  App.  180,  91  N.  E.  250; 
Fort  Wayne,  etc.,  Traction  Co.  V.  Monroeville  Home 
Tel.  Co.,  supra;  EvansviUe,  etc.,  Traction  Co.  V.  WiH- 
iams,  supra.  This  instruction  was  not  withdrawn,  and 
none  other  was  given  on  the  same  subject.  The  giving 
of  it  therefore  constituted  reversible  error. 

Appellant  further  contends  that  the  court  erred  in 
giving  instruction  No.  19  on  its  own  motion.  This  in- 
struction reads  as  follows:  "If  you  find  from 
2.  the  evidence  in  this  cause  that  the  plaintiff  sus- 
tained injuries  as  alleged  in  the  complaint,  and 
that  such  injuries  were  sustained  by  the  plaintiff  by 
reason  of  the  negligence  of  the  defendant  company,  and 
without  negligence  on  the  part  of  the  plaintiff,  your 
verdict  should  be  for  the  plaintiff  in  this  action."  Appel- 
lant's contention  is  that  this  instruction  failed  to  limit 
the  right  of  recovery  to  the  acts  of  negligence  alleged  in 
the  complaint,  but  opened  wide  the  door  and  informed 
the  jury  that  it  might  return  a  verdict  for  appellee  if  it 
found  the  injuries  alleged  in  the  complaint  were  the  re- 
sult of  the  negligence  of  appellant,  whether  alleged  in 
the  complaint  or  not.  It  is  well  settled  that  a  plaintiff  is 
only  entitled  to  recover,  in  an  action  for  damages  predi- 
cated on  negligence,  by  proof  of  one  or  more  of  the  spe- 
cific acts  of  negligence  alleged  in  his  complaint,  and  that 
a  failure  to  make  such  proof  will  defeat  his  right  of  ac- 
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tion,  no  matter  what  other  acts  of  negligence  are  dis- 
closed by  the  evidence.  Indianapolis,  etc.,  Transit  Co. 
V.  Derry  (1904),  33  Ind.  App.  499,  71  N.  E.  912;  Chir 
cago,  etc.,  R.  Co.  v.  Thrasher  (1904),  35  Ind.  App.  58, 
73  N.  E.  829;  Plummer  v.  Indianapolis  Union  R.  Co. 
(1914) ,  56  Ind.  App.  615,  104  N.  E.  601 ;  Indiana  R.  Co. 
V.  Maurer  (1902),  160  Ind.  25,  66  N.  E.  156;  Terre 
Haute  Electric  Co.  v.  Roberts  (1910),  174  Ind.  351,  91 
N.  E.  941;  Indianapolis  Traction,  etc.,  Co.  v.  Mathews 
(1911),  177  Ind.  88,  97  N.  E.  320;  Sandy  River,  etc.. 
Coal  Co.  V.  CaudiU  (1901),  (Ky.)  60  S.  W.  180;  Savan- 
nah, etc.,  R.  Co.  V.  Tiedeman  &  Bro.  (1897),  39  Fla. 
196,  22  South.  658;  Lomsville,  etc.,  R.  Co.  V.  Wade 
(1903),  46  Fla.  197,  35  South.  963;  Northern  MUling 
Co.  V.  Mackey  (1901),  99  111.  App.  57;  Chicago,  etc., 
R.  Co.  V.  Mock  (1874),  72  111.  141.  The  giving  of  this 
instruction  violates  this  rule,  as  its  reasonable  inter- 
pretation would  lead  the  jury  to  believe  that  it  was  its 
duty  to  return  a  verdict  for  appellee,  on  a  finding  that 
his  injuries  were  caused  by  any  negligence  of  appel- 
lant, regardless  of  the  allegations  of  the  complaint.  The 
giving  of  it  was  therefore  error.  Appellee  seeks  to  avoid 
the  meaning  we  have  given  this  instruction  by  a  con- 
tention that  the  modifying  words  "as  alleged  in  the 
complaint*'  refer  not  only  to  the  nature  and  extent  of 
the  injuries,  but  also  to  the  manner  of  their  infliction. 
We  do  not  consider  this  contention  well  taken.  The 
position  of  the  modifying  words  are  against  such  a  con- 
struction. It  will  be  observed  that  immediately  after 
their  use  the  court  undertakes  to  tell  the  jury  to  what 
negligence  appellee's  injuries  must  be  traceable  in  order 
to  entitle  him  to  recover  in  this  action,  ^nd  in  so  doing 
fails  to  limit  the  same  to  the  negligence  alleged  in  the 
complaint.  Appellee's  contention,  at  most,  can  only  serve 
to  demonstrate  the  confusing  character  of  the  instruc- 
tion, and  thus  leave  the  giving  of  it  error.    Summerlot 
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V.  Hamilton  (1889),  121  Ind.  87,  22  N.  E.  973;  Wenning 
V.  Teeple  (1896),  144  Ind.  189,  41  N.  E.  600;  Pitts- 
burgh, etc.,  R.  Co.  V.  Noftsger  (1897),  148  Ind.  101,  4? 
N.  E.  332 ;  Masons*,  etc.,  Ins.  Assn.  v.  Brockman  (1897) , 
20  Ind.  App.  206,  50  N.  E.  493 ;  Southern  Ind.  R.  Co.  V. 
Moore  (1901),  29  Ind.  App.  52,  63  N.  E.  863. 

Appellant  made  seasonable  tender  of  a  number  of 
instructions  with  a  request  that  the  court  give  the  same, 

but  all  were  refused.    It  bases  error  on  such  re- 
3.     f usal  in  its  motion  for  a  new  trial.    Among  those 

tendered  were  Nos.  15  and  35.  The  former  was 
a  correct  instruction,  as  to  the  burden  of  proof  on  the 
question  of  contributory  negligence,  on  the  issue  of 
damages  to  the  automobile.  The  latter  was  a  correct 
instruction  as  to  the  acts  of  negligence  which  the  jury 
might  consider  in  arriving  at  its  verdict,  expressly  lim- 
iting the  same  to  those  alleged  in  the  complaint.  The 
rule  is  well  settled  that,  where  a  party,  in  due  time, 
tenders  an  instruction  which  fairly  states  the  law  as 
applied  to  the  issues  and  the  evidence,  and  the  court 
refuses  to  give  the  same  to  the  jury,  the  refusal  must 
be  held  to  be  reversible  error,  unless  such  instruction 
is  covered  by  other  instructions  given,  or  it  appears  that 
the  substantial  rights  of  such  party  were  not  prejudiced 
by  such  failure.  City  of  Indianapolis  V.  Keeley  (1906), 
167  Ind.  516,  79  N.  E.  499;  Baltimore,  etc.,  R.  Co.  V. 
Peck  (1912),  53  Ind.  App.  281,  101  N.  E.  674;  Pryor 
V.  Metropolitan  Street  R.  Co.  (1900),  85  Mo.  App.  367. 
The  subject-matter  of  these  instructions  was  treated  by 
the  court  in  Nos.  6  and  19,  given  by  the  court  on  its 
own  motion,  as  indicated  above,  but  in  so  doing  the  law 
was  incorrectly  stated.  Such  instructions  were  not 
withdrawn.  We  cannot  say  that  the  substantial  rights 
of  appellant  were  not  thereby  prejudiced.  The  refusal 
to  give  each  of  such  instructions  so  requested  was  there- 
fore reversible  error. 
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Appellant  bases  error  on  the  ruling  of  the  court  in 

permitting  the  plaintiff,  as  a  witness  in  his  own  behalf, 

to  answer  the  following  question  over  its  objec- 

4.  tion :  "Tell  the  jury,  Mr.  Sherry,  what  it  cost  to 
repair  the  automobile,  if  you  know?"     If  it  be 

conceded  that  the  cost  of  repairing  an  automobile  dam- 
aged by  the  negligence  of  another,  is  a  proper  meas- 
ure of  damages  or  an  element  to  be  considered,  as  the 
authorities  in  some  jurisdictions  hold,  ^till  such  costs 
must  be  limited  to  making  such  repairs  as  were  caused 
by  such  negligence.  An  inquiry  on  that  subject  must 
be  so  limited  as  to  confine  the  witness  to  such  cost  in 
order  to  be  competent.  This  question  under  considera- 
tion was  not  so  limited,  and  hence  was  objectionable. 
The  answer  given  to  the  above  question  appears  to 
be  the  only  evidence  as  to  the  amount  of  damages  sus- 
tained by  appellee  on  account  of  the  injuries  to 

5.  his  automobile,  and,  if  properly  admitted,  would 
not  sustain  a  finding  in  any  amount  on  account 

of  any  such  injuries.  The  answer  is  as  follows:  "I 
don't  know  what  it  cost  to  repair  it,  but  I  know  there 
was  paid  out  $420  to  fix  it  up  in  running  order."  The 
witness  expressly  states  that  he  does  not  know  what 
it  cost  to  repair  it.  Thus  far  the  answer  is  responsive 
to  the  question  asked,  and  is  evidently  true.  He,  how- 
ever, volunteers  the  statement  that  there  was  paid  out 
$420  to  fix  it  up  in  running  order,  which  falls  far  short 
of  affording  any  basis  in  arriving  at  the  damages  sus- 
tained. While  the  rule  for  determining  the  amount  of 
damages  to  personal  property  varies  in  some  degree  in 
different  jurisdictions,  and  is  affected  by  existing  cir- 
cumstances, it  is  manifest  that  just  compensation  in 
money,  for  the  actual  loss  sustained,  is  the  basic  prin- 
ciple which  should  control.  This  principle  is  applicable 
to  damages  to  automobiles  as  well  as  to  other  personal 
property.      Berry,  Automobiles    (2d  ed.)    §547;  Cad- 
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well  V.  Canton  (1908),  81  Conn,  288,  70  AtL  1025;  Cof- 
fin V.  Laskau  (1915),  89  Conn.  325,  94  Atl,  370,  L.  R. 
A.  1915E  959.  An  application  of  this  principle  makes 
it  apparent  that  no  part  of  the  judgment  in  this  action 
can  rest  on  such  answer.  There  is  no  way  of  ascertain- 
ing how  much  of  the  amount  was  spent  to  repair  the 
damages  occasioned  by  appellant's  alleged  negligence, 
or  whether  the  amount  so  paid  was  a  reasonable  com- 
pensation for  the  repairs,  or  the  relative  value  of  the 
automobile  when  so  repaired  as  compared  with  its  value 
just  prior  to  the  damages  inflicted.  These  are  all  perti- 
nent matters  where  it  is  sought  to  have  the  cost  of  re- 
pairs considered  as  an  element  of  damages,  rather  than 
the  value  of  the  property  before  and  after  the  damage. 
Berry,  Automobiles  (2d  ed.)  §547;  Crossen  V.  Chicago, 
etc.,  R.  Co.  (1910),  158  111.  App.  42;  Peahody  V.  Lynch 
(1913),  184  111.  App.  78;  Latham  V.  Cleveland,  etc.,  R. 
Co.  (1911),  164  111.  App.  559;  Cadwell  V.  Canton,  supra; 
Coffin  V.  Laskau,  supra;  General  Fire  Extinguisher  Co. 
V.  BeaUDoyle,  etc.,  Co.  (1913),  110  Ark.  49,  160  S.  W. 
889,  Ann.  Cas.  1915D  791,  and  note.  These  matters 
are  especially  pertinent  in  the  instant  case,  since  the 
automobile  in  question  was  a  second-hand  machine 
when  it  was  purchased  by  appellee  about  six  months 
before  the  accident,  and  the  evidence  tended  to  show 
that  it  was  not  in  first-class  condition  when  damaged. 
We  therefore  conclude  there  was  no  evidence  to  sus- 
tain so  much  of  the  verdict  as  assesses  damages  for  the 
injuries  to  the  automobile. 

Appellant  also  contends  that  the  court  erred  in  over- 
ruling its  motion  for  judgment  on  the  interrogatories 
and  answers  thereto  notwithstanding  the  general  ver- 
dict. We  have  examined  the  interrogatories  and  an- 
swers in  the  light  of  appellant's  contention,  but  do  not 
express  an  opinion  as  to  its  merits,  as  we  have  con- 
cludedy  in  view  of  the  entire  record,  that  the  ends 
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of  justice  will  be  best  subserved  by  directing  a  new 
trial  on  reversing  the  judgment  of  the  court  below. 

We  note  appellee's  contention  that  appellant's  state- 
ment of  errors  relied  on,  as  to  the  overruling  of  its 
motion  for  a  new  trial,  is  too  general  to  raise  any  ques- 
tion. We  do  not  consider  this  contention  well  taken, 
as  there  seems  to  be  a  substantial  compliance  with  the 
rule  in  that  regard. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain appellant's  motion  for  a  new  trial,  and  for  such 
further  proceedings  as  are  not  inconsistent  with  this 
opinion. 

Note.— Reported  in  116  N.  E.  594. 


Free  v.  Home  Telephone  Company. 

[No.  9,304.    Filed  June  20, 1917.] 

1.  Necojgence. — Duty  of  Exercising  Reasonable  Care. — A  charge 
of  negligence  may  not  be  sustained  except  as  based  upon  a 
failure  to  exercise  reasonable  care.    p.  15. 

2.  Master  and  Seevant. — Duty  of  Master. — Safe  Place  to  Work. 
— ^It  is  the  duty  of  the  employer  to  furnish  to  the  employe  a 
safe  place  within  which  to  work,  and  to  provide  him  with 
proper  tools  and  equipment,  a  duty  which  includes  that  of 
making  reasonable  inspection  and  repairs  and  of  bringing  to 
the  knowledge  of  the  employe  the  existence  of  defects  and 
dangers  of  which  the  employer  has  knowledge,  actual  or  con- 
structive, but  which  are  not  known  to  the  employe,  and  with 
knowledge  of  which  he  is  not  chargeable,  and  the  master's 
failure  to  discharge  such  duties  with  reasonable  care  is  negli- 
gence,   p.  15. 

3.  Master  and  Servant. — Injuries  to  Servant, — Negligence. — 
Place  of  Work. — Failure  to  Inspect. — Actionable  negligfence  in 
an  employer  cannot  be  predicated  on  the  mere  failure  to  inspect 
the  place  of  work,  when  inspection  would  disclose  only  what 
was  fully  known  and  appreciated  by  the  servant,    p.  16. 

4.  Master  and  Servant. — Injuries  to  Servant. — Safe  Place  to 
Work. — Duty  of  Master. — The  duty  of  a  master  to  furnish  a 
reasonably  safe  place  to  work  and  to  use  ordinary  care  to 
keep  it  safe,  is  a  qualified  one,  and  does  not  extend  to  all  the 
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passing  risks  that  may  arise  from  short-lived  causes,  such  as 
arise  in  the  ever-changing  conditions  of  the  safety  of  the  work, 
or  under  circumstances  imposing  on  the  employe  the  duty  to 
make  the  place  safe,  or  where  he  is  engaged  in  so  doing,  p.  16. 
6.  Master  and  Servant, — Injuries  to  Servant, — Perils  Incident 
to  Service, — Liability  of  Mobster. — Where  a  competent  person 
is  employed  to  repair  defects,  or  to  demolish  structures,  and 
the  perils  of  the  service  and  the  injury  for  which  recovery  is 
sought  were  occasioned  by  the  nature  of  the  work  being  done 
and  which  the  servant  was  employed  to  do,  such  perils  are 
deemed  incident  to  the  service,  and  there  can  be  no  recovery, 
since  the  employe  assumes  the  risk.    p.  17. 

6.  Master  and  Servant. — Injuries  to  Servant, — Duty  to  Warn 
and  Instruct  Servant, — A  master  may  be  liable  to  a  servant 
injured  while  making  repairs,  demolishing  structures,  or  sim- 
ilar work,  under  the  supervision  and  direction  of  a  foreman  or 
other  person  representing  the  master,  or  where  the  master 
withholds  from,  the  servant  information  respecting  defects  and 
hazards  with  a  knowledge  of  which  the  servant  is  not  charge- 
able,   p.  19. 

7.  Master  and  Servant. — Injuries  to  Servant, — Master^s  Ldabil- 
ity, — ^Where  the  manager  of  a  telephone  company  and  over- 
seer of  its  lines  engaged  in  dismantling  a  telephone  line  under 
the  company's  orders  was  injured  when  a  pole  which  he  had 
climbed  broke  off  at  the  ground  because  of  its  rotten  condi- 
tion, the  company  was  not  liable,  since  it  was  the  duty  of  the 
servant,  who  was  experienced  in  the  work  and  in  full  charge 
thereof,  to  test  any  pole  before  he  ascended  it  and  determine 
its  safety  for  himself,    p.  20. 

8.  Master  and  Servant.  —  Employer's  Lia>bility  Act.  —  Negli- 
gence,— Negligence  is  the  gist  of  all  actions  that  may  be  main- 
tained under  the  Employers'  Liability  Act  (§8020a  et  seq.  Burns 

'l914,  Acts  1911  p.  145).    p.  21. 

From  Steuben  Circuit  Court ;  Dan  M,  Link,  Judge. 

Action  by  Clem  L.  Free  against  the  Home  Telephone 
Company.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 

Mountz  &  Brinkerhoff  and  Brown  &  Carlin,  for  ap- 
pellant. 

Elmer  E.  Stevenson  and  John  G,  Yeagley,  for  ap- 
pellee. 

Caldwell,   J. — While  appellant,   as  appellee's   em- 
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ploye,  was  engaged  in  dismantling  one  of  appellee's 
telephone  lines,  and  specifically  while  endeavoring  to 
remove  a  line  of  wire  from  its  attachment  to  a  certain 
pole  which  he  had  ascended  for  that  purpose,  the  pole 
broke,  precipitating  appellant  to  the  ground,  whereby 
he  suffered  serious  injuries.  This  action  was  brought 
by  him  to  recover  damages  on  account  of  such  injuries. 
A  trial  resulted  in  a  verdict  for  appellee,  on  which  judg- 
ment was  rendered  and  from  which  this  appeal  is  prose- 
cuted. 

Appellant  assigns  as  error  the  overruling  of  his  mo- 
tion for  a  new  trial,  and  under  such  assignment  chal- 
lenges the  sufficiency  of  the  evidence '  and  the  cor- 
rectness of  certain  instructions  given  by  the  court.  The 
facts  averred  in  the  complaint  essential  to  ascertaining 
its  theory  and  to  an  intelligent  comprehension  of  the 
questions  involved  are  substantially  as  follows:  Ap- 
pellant was  in  appellee's  employ  as  its  local  telephone 
manager  at  Pleasant  Lake,  in  Steuben  county.  It  was 
his  duty  to  do  general  work  for  appellee  in  and  about 
its  exchange  at  Pleasant  Lake,  and  on  its  lines  extend- 
ing thence  into  the  adjacent  territory,  including  erect- 
ing, dismantling,  repairing  and  rebuilding  telephone 
lines.  In  doing  such  work  it  was  frequently  necessary 
for  appellant  to  climb  poles  supporting  appellee's  wires. 
Reasonable  care  on  appellee's  part  for  appellant's  safety 
required  that  all  telephone  poles  maintained  by  it  as  a 
part  of  its  lines  should  be  solid,  free  from  decay,  and 
sufficiently  strong  to  bear  appellant's  weight  safely 
when  he  was  required  to  ascend  such  poles  in  the  dis- 
charge of  his  duties.  On  February  17,  1913,  appellee 
directed  appellant  to  take  down  and  remove  a  line  of 
wire  extending  from  such  exchange  through  the  village 
of  Hudson.  In  said  village  the  line  of  wire  was  at- 
tached to  a  pole  in  front  of  a  residence,  to  which  pole 
were  attached  also  other  wires  connecting  said   ex- 
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change  with  a  telephone  in  said  residence.  In  perform- 
ing his  work  as  directed,  it  was  necessary  for  appellant 
to  climb  to  the  top  of  such  pole.  In  obedience  to  ap- 
pellee's orders,  he  did  climb  to  the  top  of  such  pole  for 
the  purpose  of  removing  therefrom  the  line  of  wire 
which  he  had  been  directed  to  take  down.  Appellee 
had  negligently  permitted  such  pole  to  become*  rotten 
and  defective  and  was  carelessly  and  negligently  main- 
taining the  pole  in  such  condition  so  that  it  was  not 
strong  enough  to  bear  appellant's  weight.  While  ap- 
pellant was  upon  such  pole,  as  aforesaid,  in  the  line  of 
his  duty,  removing  the  wire  therefrom  as  directed  by 
appellee,  by  i*eason  of  its  defective  condition  the  pole 
broke  and  fell,  and  appellant  was  thereby  thrown  to 
the  ground  and  injured  as  specifically  alleged. 

It  will  be  observed  that  the  negligence  charged  con- 
sisted in  permitting  the  pole  to  become  rotten,  weak 
and  defective,  and  in  maintaining  it  in  such  condition. 

The  facts  respecting  appellant's  relation  to  the  com- 
pany and  the  transaction  in  which  he  was  injured,  as 
testified  to  by  him,  are  substantially  as  follows:  Ap- 
pellant was  fifty  years  old,  and  had  been  working  for 
appellee  for  seven  years  as  manager  of  the  Pleasant 
Lake  exchange.  His  duties  included  the  building,  re- 
building, repairing  and  dismantling  of  telephone  lines, 
and  looking  after  the  lines  connected  with  the  Pleasant 
Lake  exchange.  There  were  about  200  phones  con- 
nected with  that  exchange.  Appellee's  central  ex- 
change and  principal  office  were  at  Angola,  in  connec- 
tion with  which  there  was  a  secretary  of  the  company 
and  also  an  overseer  of  lines.  When  lines  extending 
from  the  Pleasant  Lake  exchange  were  to  be  built,  re- 
built or  dismantled,  the  secretary  or  overseer  at  Angola 
issued  general  orders  to  appellant,  and  he  thereupon 
proceeded  to  do  the  work.  Two  or  three  years  prior  to 
the  time  when  appellant  was  injured,  appellee  acquired 


MAY  TERM,  1917.  13 

Free  v.  Home  Telephone  Co. — 65tlnd.  App.  9. 

from  a  farmers'  company  a  telephone  line,  thereafter 
designated  as  the  ''old  farmers'  line."  This  line  was 
about  five  miles  west  of  Pleasant  Lake  and  extended  a 
distance  of  three  and  one-half  miles  into  and  perhaps 
through  the  village  of  Hudson.  It  consisted  of  a  single 
line  of  wire  strung  on  native  poles,  such  as  black  ash. 
Appellee,  sometime  prior  to  the  time  when  appellant 
was  injured,  had  abandoned  the  use  of  the  line.  In  the 
village  of  Hudson  one*  pole  in  the  line,  a  black  ash  nine 
inches  in  diameter  at  the  ground  and  six  inches  at  the 
top  and  twenty-one  feet  high,  stood  in  front  of  the  resi- 
dence of  Mr.  Fredericks,  a  patron  of  the  Pleasant  Lake 
exchange.  The  wires  leading  to  his  home  extended 
from  another  line*  used  by  appellee  a  distance  of  about 
180*  feet  across  lots  to  the  Fredericks  phone,  and  were 
attached  also*  to  said  pole.  Several  weeks  prior  to  Feb- 
ruary 20,  1913,  appellant  received  written  instructions 
from  the  office  at  Angola  to  proceed  to  dismantle  the  old 
farmers'  line.  The  work  not  having  been  done,  the 
secretary  of  the  company,  on  February  17,  1913,  di- 
rected appellant  to  proceed  with  the  work,  and  to  take 
the  line  down  before  some  one  got  hurt.  Appellant, 
on  his  own  initiative  but  with  the  consent  of  the  secre- 
tary of  the  company,  made  arrangements  with  a  Mr. 
Norman  and  a  Mr.  Zonker  to  assist  in  the  work,  they 
to  receive  the  poles  as  compensation.  Norman  and 
Zonker  were  not  employes  of  the  company.  Appellant, 
assisted  by  Norman  and  Zonker,  proceeded  to  dismantle 
the  old  line,  appellant  being  in  charge  of  the  work. 
They  commenced  at  the  end  of  the  line  remote  from 
Hudson.  In  doing  the  work  appellant  testified  that  the 
poles  were  cut  off  at  or  near  the  surface  of  the  ground. 
There  was  other  evidence,  and  the  jury  so  found  in 
answer  to  an  interrogatory  that  appellant  in  remov- 
ing some  of  the  poles  broke  them  off  at  the  surface  of 
the  ground  by  pushing  against  them.      After  about 
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three  miles  of  the  line  had  been  dismantled,  appellant 
and  his  two  assistants,  on  February  20,  reached  the 
pole  standing  in  front  of  the  Fredericks  residence.  Ap- 
pellant had  received  no  specific  instructions  respecting 
this  pole.  As  the  Fredericks  wire  was  attached  to  it, 
he  tested  its  solidity  by  striking  against  it  with  his 
hand,  and  concluded  that  it  was  solid  and  that  he  would 
therefore  not  take  it  down.  He  thereupon  ascended  it 
by  the  use  of  climbers  and  loosened  the  wire  which  he 
was  taking  down,  whereupon  the  pole  broke  and  fell, 
throwing  appellant  to  the  ground  and  injuring  him  seri- 
ously. The  pole  broke  at  the  surface  of  the  ground  be- 
cause it  was  decayed  at  that  point. 

Appellant  was  overseer  of  the  lines  connected  with 
the  Pleasant  Lake  exchange.  Appellant  constructed 
new  lines  and  dismantled  old  and  useless  lines  only  on 
orders  from  the  central  office,  but  on  receiving  such 
orders  he  took  charge  of  the  work  and  saw  that  the 
orders  were  carried  out.  His  orders  on  this  occasion 
were  general,  simply  that  he  tear  down  the  old  farm- 
ers' line.  In  erecting  new  lines  and  in  using  old  poles 
for  that  purpose,  he  determined  their  fitness,  and  in  dis- 
mantling old  lines,  he  determined  for  himself  whether 
the  poles  were  sound  or  unsound.  No  one  on  this  occa- 
sion gave  him  any  information  as  to  whether  the  poles 
were  sound,  but  he  acted  on  his  own  judgment,  after 
testing  them  by  striking  against  them  with  his  hand. 
He  had  had  a  number  of  years'  experience  in  telephone 
line  work,  both  with  appellee  and  other  companies.  Ap- 
pellee, in  placing  him  in  charge  of  the  work  of  dis- 
mantling lines,  did  not  direct  him  as  to  the  manner  of 
doing  the  work.  He  understood  on  this  occasion  that 
he  was  to  take  down  the  entire  line,  both  wire  and  poles. 
He  had  had  wide  experience  in  climbing  poles.  He  was 
familiar  with  the  work  of  erecting  new  lines  and  of  dis- 
mantling old  lines.     This  line  was  being  dismantled  be- 
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cause  it  was  old,  deteriorated  and  useless,  and  the  com- 
pany did  not  need  it.  In  climbing  the  pole  here  appel- 
lant acted  on  his  own  judgment  as  to  its  soundness. 
Appellant  was  the  exclusive  judge  as  to  how  to  do  the 
work  he  was  ordered  to  do.  He  exercised  his  own  judg- 
ment on  this  occasion.  Poles  usually  decay  first  right 
at  the  surface  of  the  ground.  He  did  not  examine  this 
pole  at  the  surface  of  the  ground  because  the  ground 
was  frozen.  He  was  superintending  the  work  of  dis- 
mantling this  line.  He  tested  this  pole  by  striking  it 
with  his  hand,  pronounced  it  safe  in  his  own  mind,  and 
then  climbed  it.  It  was  his  duty  to  determine  for  him- 
self the  question  of  the  safety  of  the  pole,  and  he  was 
to  exercise  his  own  judgment  in  the  work  of  disman- 
tling this  line.  Such  is  appellant's  own  account  of  his 
relation  to  appellee,  and  of  the  circumstances  under 
which  he  was  injured.  It  is  not  materially  changed  or 
affected  by  the  other  evidence  in  the  case.  We  proceed 
to  consider  the  sufficiency  of  the  evidence  in  its  rela- 
tion to  the  issue  of  negligence. 

The  negligence  charged  is  that  appellee  permitted 
said  pole  to  become  decayed  and  defective,  and  main- 
tained it  in  that  condition  as  a  part  of  the  line.  There 
is  no  doubt  that  the  pole,  by  reason  of  its  decayed  con- 
dition, had  become  defective  in  common  with  other  poles 
in  the  line,  and  that  appellee  permitted  it  to  continue 
in  that  condition.  It  remains  to  be  determined,  how- 
ever, whether  actionable  negligence  may  be  predicated 
on  such  facts.  A  charge  of  negligence  may  not  be  sus- 
tained except  as  based  upon  a  failure  to  exercise 

1.  reasonable  care  in  the  discharge  of  a  duty.  It  is 
elementary  that  it  is  the  duty  of  the  employer  to 
furnish  to  the  employe  a  safe  place  within  which 

2.  to  work,  and  to  provide  him  with  proper  tools 
and  equipment  with  which  to  work.     Such  duty 

includes  also  the  duty  of  making  reasonable  inspection 
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— 

and  repairs,  and  of  bringing  to  the  knowledge  of  the 
employe  the  existence  of  defects  and  dangers  of  which 
the  employer  has  knowledge,  actual  or  constructive,  but 
which  are  not  known  to  the  employe,  and  with  a  knowl- 
edge of  which  he  is  not  chargeable.  A  failure  to  dis- 
charge the  duties  indicated  with  reasonable  care  is  neg- 
ligence. Actionable  negligence,  however,  cannot  be 
predicated  on  the  mere  failure  to  inspect  when 

3.  inspection  would  disclose  only  what  was  fully 
known  and  appreciated  by  the  servant.  26  Cyc 
1136.    The  duty  to  furnish  a  reasonably  safe 

4.  place  to  work  and  to  use  ordinary  care  to  keep 
it  safe,  is,  however,  a  qualified  duty.    "It  does 

not  extend  to  all  the  passing  risks  that  may  arise  from 
short-lived  causes,  or  such  as  arise  in  ever-changing 
conditions  of  the  safety  of  the  work,  *  ♦  ♦  or  under 
circumstances  which  impose  on  him  (the  employe)  the 
duty  of  making  safe  or  he  is  engaged  in  making  safe 
the  place  where  he  works."  Lehigh,  etc.,  Cement  Co. 
\.  Bass  (1913),  180  Ind.  538,  103  N.  E.  483,  and  cases 
cited.  26  Cyc  1101.  'It  is  well  settled  that  the  rule 
requiring  the  master  to  furnish  his  servant  a  safe  place 
in  which  to  work  does  not  apply  when  the  work  of  such 
servant  consists  in  making  safe  the  place  and  conditions 
of  which  complaint  is  made."  McElwaine-Richards 
Co.  V.  WaU  (1905),  166  Ind.  267,  76  N.  E.  408.  "A 
similar  qualification  of  the  master's  liability  is  admitted 
where  the  injured  servant  was  hired  for  the  express 
purpose  of  assisting  in  the  repair,  demolition  or  alter- 
ation of  some  instrumentality  and  the  unsafe  conditions 
from  which  the  injury  resulted  arose  from  or  were  in- 
cidental to  the  work  thus  undertaken  by  him."  8 
Labatt,  Master  and  Servant  (2d  ed.)  §924.  Thus  it 
is  held  that  the  safe-place  rule  does  not  apply  except 
in  a  qualified  sense  where  the  servant  is  employed  to  re- 
pair a  dangerous  place  in  a  coal  mine  by  taking  down  or 
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shoring  up  islate  likely  to  fall  (iTtdianu,  etc.,  Coal  Co.  V. 
Batey  [1904],  34  Ind.  App.  16,  71  N.  E.  191),  or  where 
the  servant  is  employed  to  repair  damaged  cars  and 
the  injury  is  due  to  the  fact  that  the  cars  are  out  of 
repair  (Flannagan  v.  Chicago,  etc.,  R.  Co.  [1880],  50 
Wis.  462,  7  N.  W.  337;  Brown  V.  Railway  Co.  [1898], 
59  Kan.  70,  52  Pac.  65). 

In  denying  the  right  of  the  employe  to  rely  on  the 
safe-place  rule  as  applied  to  a  situation  wherein  he  is 
injured  by  reason  of  the  defects  which  he  was  employed 
to  search  out  and  remedy,  the  court  in  Dartmouth,  etc., 
Co.  V.  Achord  (1889),  84  Ga.  14,  10  S.  E.  449,  6  L.  R. 
A.  190,  said:  "The  physician  might  as  well  insist  on 
having  a  well  patient  to  be  treated  and  cured,  as  the 
machinist  to  have  sound  and  safe  machinery  to  be  re- 
paired. The  plaintiff  was  called  to  this  machinery  as 
infirm,  not  as  whole.  An  important  part  of  his  busi- 
ness was  to  diagnose  the  case  and  discover  what  was 
the  matter."  Of  a  similar  situation,  the  Supreme 
Court  in  Bedford  Belt  R.  Co.  V.  Brown  (1895),  142  Ind. 
659,  42  N.  E.  359,  said :  "It  is  the  general  rule  that  it 
is  a  duty  of  the  master  to  supply  safe  places  and  ap- 
pliances for  the  service  of  his  employes,  but  it  Is  not 
understood  that  this  duty  requires  the  master  to  make 
a  powder  house  a  place  of  safety  or  to  make  railroad- 
ing as  free  from  danger  as  hoeing  com." 

A  study  of  the  foregoing  cases  and  others  cited 

therein  will  disclose  that,  when  a  competent  person  is 

employed  to  repair  defects,  or  to  demolish  struc- 

5.  tures  or  the  like,  and  the  perils  of  the  service  and 
the  injury  for  which  a  recovery  is  sought  were 
occasioned  by  the  nature  of  the  work  being  done  and 
which  the  servant  was  employed  to  do,  the  courts  class- 
ify such  perils  as  incident  to  the  service  and  deny  a  re- 
covery, for  the  reason,  as  sometimes  expressed,  that  the 
Vol.  65—2 
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employe  assumed  the  risk.  If,  however,  the  perils  are 
incident  to  the  service,  the  master  is  not  chargeable 
with  negligence  and  it  would  seem  more  logical  to  deny 
liability  on  that  ground.  As  stated  in  Bedford  Belt  R. 
Co.  V.  Brown,  supra:  "Every  service  has  its  own  pe- 
culiar hazards  and  the  law  does  not  hold  the  master 
accountable  for  such  hazards  as  ordinarily  and  natur- 
ally belong  to  any  service/'  On  this  subject  the  fol- 
lowing  is  said  in  Martin  v.  Des  Moines,  etc.,  Light  Co. 
(1906),  131  Iowa  724,  735:  "If  the  servant  brings 
an  action  against  his  master  alleging  negligence,  and 
succeeds  only  in  proving  that  the  injury  he  has  sus- 
tained was  the  result  of  some  risk  naturally  incident  to 
his  employment,  he  fails  to  recover  because  he  has 
failed  to  prove  negligence.  The  very  expression,  'risks 
naturally  incident  to  or  inherent  in  the  employment,' 
exclude  ex  vi  termini  the  idea  of  negligence ;  while  'neg- 
ligence,' as  applied  to  the  master,  conveys  with  equal 
certainty  the  idea  of  a  risk  not  incident  to  or  inherent 
in  the  employment,  but  arising  from  the  failure  of  the 
master  to  exercise  the  degree  of  care  which  the  law  re- 
quires of  him  for  the  safety  of  the  servant." 

Of  a  like  situation,  and  in  commenting  on  the  cases, 
the  following  is  said  in  3  Labatt,  Master  and  Servant 
(2d  ed.),  page  2471,  note:  ^"The  inability  of  the  servant 
to  recover  is  due  to  his  failure  to  show  any  breach  of 
duty  on  the  master's  part,  and  that  the  so-called  doc- 
trine of  assumption  of  the  ordinary  risks  is  merely 
another  way  of  expressing  the  fundamental  principle 
that  there  can  be  no  recovery  unless  there  is  negligence 
on  the  part  of  the  master.'  See,  also,  Terre  Haute, 
etc.,  Traction  Co.  V.  Young  (1913),  56  Ind.  App.  25, 
104  N.  E.  780;  Scheurer  V.  Banner  Co.  (1910),  28  L. 
R.  A.  (N.  S.),note  1216. 

A  master  may  be  liable,  however,  where  a  servant  is 
injured    while    making    repairs,    demolishing    struc- 
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tures,  or  similar  work;  as  under  some  circum- 
6.    stances  where  the  servant  is  working  under  the 

supervision  and  direction  of  a  foreman  or  other 
person  representing  the  master,  or  where  the  master 
withholds  from  the  servant  information  in  the  posses- 
sion of  the  former  or  with  which  he  is  chargeable  re- 
specting defects  and  hazards  with  a  knowledge  of  which 
the  servant  is  not  chargeable.  On  this  subject,  see  3 
Labatt,  Master  and  Servant  (2d  ed.)  2472  et  seq.; 
Hvlse  V.  Home  Telephone  Co.  (1912),  164  Mo.  App.  126, 
147  S.  W.  1124;  Clark  V.  Telephone  Co.  (1910),  146 
Iowa  428,  123  N.  W.  327.  The  distinction  is  recog- 
nized in  Corby  v.  Telephone  Co.  (1910),  231  Mo.  417, 
132  S.  W.  712,  as  follows :  "Nor  would  the  master  be 
liable  for  damages  for  injuries  sustained  by  the  so- 
called  servant  in  consequence  of  the  unsafe  place  fur- 
nished him  in  which  to  labor,  where  the  servant  is 
employed  not  only  to  repair  the  defects  and  make  the 
place  safe,  but  also  to  manage  and  control  those  re- 
pairs while  they  are  being  made,  for  the  obvious  reason 
that  in  such  case  the  servant  is  employed  because  of  his 
superior  knowledge  and  experience  in  such  matters, 
and,  consequently,  acts  both  for  himself  and  for  the 
master."    *     *     * 

"Of  course,  as  before  suggested,  where  two  or  three 
linemen  are  sent  out  on  an  equal  footing  along  a  tele- 
phone line  to  inspect  and  make  such  repairs  of  defects 
in  the  poles  and  wires  as  they  may  discover,  or  which 
may  have  been  pointed  out  to  them,  the  master  would 
not  be  liable  to  any  one  of  them  for  injuries  sustained 
in  consequence  of  said  defects  for  the  obvious  reason 
that  they  would  be  representing  both  the  company  and 
themselves  in  such  matters,  and  would  be  executing  the 
work  according  to  their  own  plans,  knowledge  and 
judgment,  and  not  under  the  supervision,  orders  and 
directions  of  a  foreman  representing  the  master.    In 
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such  a  case,  strictly  speaking,  the  relation  of  master  and 
servant  does  not  exist — ^the  so-called  servant,  while  he 
is  an  employe,  being  his  own  boss  and  not  under  the 
charge  of  nor  subject  to  the  orders  or  control  of  the 
employer,  nor  has  he  the  right  to  assume  that  the  em- 
ployer will  inspect  the  premises  or  that  the  place  to  be 
furnished  him  in  which  to  work  will  be  reasonably  safe, 
for  the  reason  that  he  was  employed  for  the  express 
purpose  of  making  the  inspection  and  repairing  all  de- 
fects discovered  by  him  br  pointed  out  by  others."  See, 
also,  26  Cyc  1105, 1106. 

We  proceed  to  apply  the  foregoing  principles  to  the 
facts  of  this  case:    Appellant  received  general  orders 

to  dismantle  the  old  farmers'  line  because  it  had 
7.    been  abandoned  and  because  it  was  deteriorated, 

useless  and  was  likely  to  fall  and  injure  someone. 
He  understood  that  the  poles  were  no  longer  fit  to  be 
used  in  a  telephone  line,  as  indicated  by  the  fact  that  he 
arranged  with  his  assistants  that  they  should  have  the 
poles  in  consideration  of  their  services  in  wrecking  the 
line.  Appellant  was  experienced  in  the  work  and  was 
in  full  charge.  When  engaged  in  such  work  as  on  this 
occasion,  he  determined  for  himself  whether  a  pole  was 
sound  or  unsound,  and  acted  on  his  own  judgment.  He 
was  the  exclusive  judge  as  to  how  to  do  the  work  and 
as  to  the  best  manner  of  accomplishing  it.  It  was  his 
duty  under  his  employment  to  test  any  pole  before  he 
ascended  it  and  determine  its  safety  for  himself.  Such 
in  brief  are  the  facts  as  testified  to  by  appellant,  and 
we  fail  to  discover  wherein  under  such  facts  the  charge 
of  negligence  may  be  sustained.  While  it  is  true  that 
the  pole  in  question  in  common  with  other  poles  in  the 
line  had  become  weak  and  deteriorated  and  appellee  had 
permitted  such  poles  to  continue  in  its  line  in  such  con- 
dition, yet  appellant  was  directed  to  remove  the  conse- 
quent peril  by  wrecking  the  line.    It  was  appellee's 
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duty  to  its  employes  and  to  the  public,  in  order  that 
it  might  escape  a  possible  liability  for  actionable  negli- 
gence in  some  other  relation,  to  remove  the  peril  by  re- 
pairing or  wrecking  the  line.  As  the  line  was  not 
needed,  appellee  chose  to  do  the  latter,  and  appellant 
with  full  knowledge  of  the  situation  and  of  appellee's 
purpose  undertook  to  execute  them.  The  Fredericks 
pole  was  a  pole  in  the  line.  Appellant  on  his  own  mo- 
tion determined  to  let  it  stand.  He  had  received  no 
instructions  to  that  effect  and  no  specific  representa- 
tions had  been  made  to  him  respecting  its  condition. 
It  was  in  a  line  over  which  he  had  charge  as  overseer. 
There  is  nothing  to  indicate  that  the  company  through 
any  other  representative  had  any  knowledge  or  means 
of  knowledge  of  this  particular  pole  superior  to  that  of 
appellant.  We  conclude  that  the  evidence  is  not  only 
sufficient  to  sustain  the  verdict,  but  also  that  no  reason- 
able inference  of  negligence  may  be  deduced  from  it. 

Something  is  said  in  the  briefs  on  the  subject  of 

whether  this  action  was  brought  under  the  Employers' 

Liability  Act,  §8020a  et  seq.  Bums  1914,  Acts 

8.  1911  p.  145.  We  regard  that  question  as  unim- 
portant here,  as  negligence  is  the  gist  of  all  ac- 
tions that  may  be  maintained  under  that  act.  Vaiv- 
dalia  R.  Co.  v.  StiUweU  (1913),  181  Ind.  267,  104  N. 
E.  289,  Ann.  Cas.  1916D  258. 

Certain  instructions  that  deal  with  the  question  of 
contributory  negligence  and  also  with  assumed  risks 
are  assailed  as  erroneous.  The  instructions  as  a  whole 
in  their  relation  to  the  former  question  cannot  be  ap- 
proved. The  errors,  if  any,  however,  were  of  such  a 
nature  as  to  have  no  bearing  in  determining  the  issue 
of  negligence  charged  against  appellant.  On  the  issue 
of  negligence  the  jury  was  correctly  charged.  We  are 
required  to  affirm  the  judgment  on  the  evidence.  In 
addition  to  cases  cited,  see  Adams  v.  Central  Ind.  R. 
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Co.  (1906),  38  Ind.  App.  607,  78  N.  E.  687;  Neagle  V. 
Syracuse,  etc.,  R.  Co.  (1906),  185  N.  Y.  270,  77  N.  E. 
1064,  25  L.  R.  A.  (N.  S.)  321,  and  note;  McGorty  v. 
Southern,  etc.,  Telephone  Co.  (1897),  69  Conn.  635,  38 
Atl.  359,  61  Am.  St.  62 ;  Griffin  V.  New  York  Telephone 
Co.  (1910),  141  App.  Div.  1,  125  N.  Y.  Supp.  642; 
LaDuke  V.  Hudson  River  Telephone  Co.  (1909),  136 
App.  Div^  136,  120  N.  Y.  Supp.  171. 
Judgment  affirmed. 

Note. — Reported  in  116  N.  E.  600.  Master  and  servant:  lia- 
bility of  master  for  injuries  received  by  servant  in  felling  tree 
or  pulling  down  other  object,  20  Ann.  Cas.  249;  injuries  to  serv- 
ant, failure  to  inspect,  26  Cyc  1139;  warning  and  instructing 
servant,  26  Cyc  1165. 


Treloar  et  al.  t;.  Harris. 

[No.  9,793.    Filed  June  20, 1917.] 

1.  New  Trial. — Motion. — Waiv&r  by  Filing  Motion  in  Arrest  of 
Judgment. — A  motion  in  arrest  of  judgment  filed  before  the 
motion  for  a  new  trial  waives  the  latter,  hence  a  motion  for  a 
new  trial  filed  after  a  motion  in  arrest  of  judgment  is  of  no 
effect  and  presents  no  question  for  consideration  on  appeal, 
p.  23. 

2.  Appeal. — Extending  Time  for  Appeal. — Motion  for  New 
Trial. — Appellant's  motion  for  a  new  trial,  waived  because 
filed  subsequently  to  their  motion  in  arrest  of  judgment,  did  not 
extend  the  time  for  perfecting  the  appeal,    p.  23. 

From  Clark  Circuit  Court;  John  M.  Paris,  Special 
Judge. 

Action  by  James  Harris  against  Henry  Treloar  and 
another.  From  a  judgment  for  plaintiff,  the  defend- 
ants appeal.    Appeal  dismissed. 

H.  WiUard  Phipps  and  Burdette  C.  Lutz,  for  appel- 
lants. 

George  C.  Kopp  and  L.  A.  Douglass,  for  appellee. 

IBACH,  P.  J. — ^Appellee  moves  to  dismiss  this  appeal 
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on  the  grounds  that  the  appeal  herein  was  not  taken 
within  180  day»from  the  rendition  of  the  judgment  ap- 
pealed from,  and  that  notice  of  appeal  was  not  given 
within  ninety  days  after  the  transcript  was  filed  in  this 
court.  The  record  discloses  the  following:  The  judg- 
ment appealed  from  was  rendered  on  March  16,  1916. 
On  March  30,  1916,  appellants  filed  their  joint  motion 
in  arrest  of  judgment,  and  on  April  15, 1916,  their  sepa- 
rate motions  for  a  new  trial.  On  April  24,  1916,  the 
motion  in  arrest  was  overruled  and  on  April  28,  1916, 
their  separate  motions  for  a  new  trial  were  overruled. 
The  transcript  and  assignment  of  errors  were  not  filed 
in  this  court  until  October  26,  1916. 

It  is  a  settled  rule  of  practice  in  this  state,  with 

certain  exceptions  not  applicable  here,  that  a  motion  in 

arrest  of  judgment  filed  before  the  motion  for 

1.  a  new  trial  waives  the  latter.     Cincinnati,  etc., 
R.  Co.  V.  Case  (1890),  122  Ind.  310,  316,  23  N. 

E.  797,  and  cases  cited;  Yazel  v.  State  (1908),  170  Ind. 
535,  539,  540,  84  N.  E.  972,  and  cases  cited;  Kelley  v. 
BeU  (1909),  172  Ind.  590,  595,  596,  88  N.  E.  58.  The 
filing  of  the  motion  for  a  new  trial,  after  the  filing  of 
the  motion  in  arrest,  was  the  same  as  if  no  motion  for 
a  new  trial  had  been  filed ;  and  it  presents  no  question. 
It  has  been  held  by  this  court  that  a  motion  for  a  new 
trial  filed  after  the  specified  time  is  not  good  even  for 
the  purpose  of  extending  the  time  for  the  bring- 

2.  ing  of  an  appeal.  Blose  v.  Myers  (1914),  58 
Ind.  App.  34,  107  N.  E.  548.  By  analogy,  ap- 
pellants' motions  for  a  new  trial  in  this  case  could  not 
have  the  effect  of  extending  the  time  for  filing  this  ap- 
peal, and  the  180  days  commenced  to  run  from  the  date 
of  the  rendition  of  the  judgment,  which  date  we  have 
indicated  was  on  March  16,  1916. 

In  any  event  the  transcript  was  not  filed  in  this  court 
until  the  181st  day  after  the  overruling  of  appellants' 
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motions  for  new  trial,  and  therefore  beyond  the  time 
allowed  by  statute  for  bringing  an  appeal.  Appeal  dis- 
missed. 

Note. — Reported  in  116  N.  E.  590. 


Tennant  v.  Hulet. 

[No.  9,326.    Filed  June  20, 1917.] 

1.  Limitation  op  Actions.— For ec/osure  of  Mortgage. — Effect 
of  Bar, — ^A  mortgage  given  for  the  sole  purpose  of  securing  the 
payment*  of  a  debt  is  but  an  incident  to  the  debt  which  it 
secures,  and  when  the  debt  has  been  barred,  by  statute  of  lim- 
itations or  otherwise,  the  mortg^age  lien  ceases  to  be  effective, 
p.  31. 

2.  Limitation  op  Actions. — Notes  and  Mortgages, — Action, — 
When  Barred.— Statutes. — Section  295,  cl.  5,  Bums  1914,  §38 
Acts  1881  [s.  s.]  p.  240,  providing  that  actions  upon  promis- 
sory notes,  bills  of  exchange,  or  other  written  contracts  for  the 
payment  of  money  shall  be  commenced  within  ten  years,  is  con- 
trolling in  an  action  on  a  note  and  mortgage,  although  the 
promise  to  pay  is  incorporated  in  the  mortgage,  the  mortgage 
being  merely  an  incident  of  the  debt.    p.  34. 

8.  Limitation  op  Actions. — Bar  of  Debt. — Effect  on  Security. — 
StaTutes.—The  provisions  of  §§308a,  308b  Bums  1914,  Acts 
1909  p.  334,  that  no  action  shall  be  brought  or  maintained  to 
foreclose  or  enforce  the  lien  of  any  mortgage  on  real  estate 
when  the  last  installment  of  the  debt  secured  by  such  morlr 
gage,  as  shown  by  the  record  thereof,  has  been  due  more  than 
twenty  years,  and  that  the  lien' of  all  such  mortgages  shall 
cease  and  expire  twenty  years  from  such  time,  or,  if  the 
record  does  not  show  when  the  debt  secured  becomes  due,  then 
no  action  shall  be  brought  after  twenty  years  from  the  date  of 
the  mortgage,  and  the  lien  of  such  mortgage  shall  cease  and 
expire  twenty  years  from  such  date,  do  not  show  an  intention 
on  the  part  of  the  legislature  to  extend  the  time  when  an  action 
may  be  brought  to  foreclose  a  mortgage  which  is  given  merely 
to  secure  a  debt  beyond  the  time  when  an  action  can  be  brought 
on  the  debt  thus  secured,  but  such  statute  was  intended  to  be 
one  of  repose,  limiting  the  remedy  of  the  mortgagee,    p.  85. 

4.  Limitation  op  Actions.  —  Statute,  —  Oper<uion.  —  Where  a 
cause  of  action  on  a  note  and  mortgage  had  been  barred  by 
the  statute  of  limitations  before  the  enactment  of  §§308a,  808b 
Bums  1914,  Acts  1909  p.  334,  limiting  the  time  within  which 
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suit  may  be  brought  to  foreclose  to  twenty  years,  the  passage 
of  such  sections  cannot  renew  or  give  new  life  to  the  cause  of 
action,    p.  87. 

From  Montgomery  Circuit  Court;  J  ere  West,  Judge. 

Action  by  Walter  F.  Hulet  against  Flora  M.  Tennant. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

Clyde  H.  Jones,  Henry  D.  Van  Cleave  and  Arthur 
McGaughey,  for  appellant. 
Finley  P.  Mount  and  Chaise  Harding,  for  appellee. 

HOTTEL,  C.  J. — ^Appellee,  as  assignee  of  the  note  and 
mortgage  herein  sued  on,  filed  in  tHe  trial  court  a  com- 
plaint in  three  paragraphs.  The  first  paragraph  is 
based  on  the  note  and  mortgage,  and  by  it  appellee 
sought  to  obtain  a  personal  judgment  against  appellant 
for  the  amount  due  on  the  note  and  a  foreclosure  of  the 
mortgage  given  to  secure  such  note.  The  second  para- 
graph is  based  on  the  promise  to  pay  contained  in  the 
mortgage,  and  asks  for  a  personal  judgment  for  the 
amount  due  by  reason  of  such  promise  and  a  foreclosure 
of  the  mortgage  given  to  secure  the  debt  evidenced 
thereby.  The  third  paragraph  is  based  on  the  promise 
to  pay  contained  in  the  mortgage  and  seeks  to  enforce 
the  lien  on  the  mortgaged  premises,  and  to  have  the 
mortgage  foreclosed  to  satisfy  the  same,  but  asks  no 
personal  judgment. 

Appellant  filed  an  answer  in  four  paragraphs.  The 
first  paragraph  is  a  general  denial,  the  second  is  the 
ten-year  statute  of  limitation,  the  third  the  fifteen-year 
statute  of  limitation,  and  the  fourth  paragraph  avers 
that  the  note  and  mortgage  were  executed  by  appel- 
lant as  surety  at  a  time  when  she  was  a  married  woman. 

A  demurrer  was  filed  to  said  second,  third  and  fourth 
paragraphs  of  answer,  and  the  court  overruled  such  de- 
murrer to  each  of  said  answers,  to  the  second  and  third 
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paragraphs  of  complaint,  and  sustained  the  demurrer  to 
the  second  and  third  paragraphs  of  answer  to  the  third 
paragraph  of  complaint.  The  latter  ruling — ^that  is, 
the  ruling  sustaining  the  demurrer  to  the  second  and 
third  paragraphs  of  answer  to  the  third  paragraph 
of  complaint — is  assigned  as  error  and  relied  on  for  re- 
versal. Some  objections  are  made  to  the  form  of  said 
demurrer,  it  being  contended  by  appellant  that  it  "is 
not  so  drawn  as  to  raise  any  question  as  to  the  suffi- 
ciency of  the  facts  in  said  second  and  third  paragraphs 
of  answer  to  constitute  a  defense  to  the  third  para- 
graph of  complaint,'!  but  our  determination  of  the  ques- 
tion presented  by  the  ruling  on  such  demurrer  on  its 
merits  makes  unnecessary  the  consideration  or  disposi- 
tion of  said  preliminary  question. 

We  are  not  quite  sure  that  we  understand  appellee's 
position  in  this  court  as  to  the  theory  of  the  cause  of 
action  stated  in  said  third  paragraph  of  his  complaint. 
He  insists  that  it  is  not  an  action  for  a  personal  judg- 
ment on  the  promise  to  pay  contained  in  the  mortgage ; 
and  he  also  says  in  effect  that  he  desires  to  impress 
upon  the  court  that  "the  third  paragraph  of  complaint 
upon  which  the  judgment  was  rendered  is  not  brought 
to  foreclose  a  mortgage."  The  averments  and  the 
prayer  of  this  paragraph  do  not  justify  the  latter  con- 
tention. On  the  contrary,  appellee  in  his  prayer  in  this 
paragraph  expressly  "demands  judgment  determining 
the  amount  of  his  said  debt  and  for  foreclosure  of  said 
mortgage  and  a  decree  ordering  the  land  sold  and  the 
proceeds  applied  to  the  satisfaction  of  said  debt,  and 
barring  the  right  of  defendant  and  all  persons  claim- 
ing by,  through  or  under  her  as  against  said  mortgage 
and  said  lands  and  that  out  of  the  proceeds  of  such 
foreclosure  plaintiff's  debt  and  all  costs  herein  be  paid." 

It  is  manifest  from  the  general  finding  and  judgment 
of  the  trial  court  that  it  treated  said  third  paragraph 
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as  stating  a  cause  of  action  based  on  the  promise  to 
pay  in  such  mortgage  and  the  lien  on  the  land  therein 
given  to  secure  such  payment,  because  the  court  finds 
that  there  is  due  appellee  on  the  debt  sued  on  in  such 
paragraph  the  sum  of  $295.50 ;  that  said  debt  is  secured 
by  mortgage  on  real  estate  described,  etc.;  that  such 
mortgage  is  a  lien  upon  said  real  estate  to  the  extent  of 
said  indebtedness,  and  that  appellee  is  entitled  to  have 
the  lien  foreclosed  as  against  appellant. 

Upon  such  finding  there  is  judgment  as  follows :  "It 
is  therefore  ordered,  adjudged  and  decreed  by  the  court 
that  there  is  due  the  plaintiff  on  his  debt  and  mortgage, 
sued  upon  herein  in  the  third  paragraph  of  complaint 
herein,  the  sum  of  two  hundred  ninety-five  dollars  and 
fifty  cents  ($295.50),  of  which  amount  the  sum  of  twen- 
ty-six dollars  and  eighty  cents  ($26.80)  is  for  the  plain- 
tiff's attorney's  fees.  All  collectible  without  any  relief 
from  valuation  and  appraisement  laws. 

"It  is  further  ordered,  adjudged  and  decreed  by  the 
court  that  the  equity  of  redemption  of  the  defendant 
and  of  all  other  persons  claiming  from,  by,  through  or 
under  the  said  defendant,  be,  and  the  same  is  hereby 
forever  barred  and  foreclosed.  ♦  *  *  Said  sale  to 
be  made  without  relief  from  valuation  or  appraisement 
laws.  And  the  proceeds  derived  from  such  sale  the 
sheriff  is  directed  to  apply  in  the  manner  following,  to- 
wit : — First :  To  the  payment  of  the  costs  of  this  pro- 
ceeding and  the  costs  of  sale.  Second: — ^To  the  pay- 
ment of  the  plaintiff's  claims,  principal,  interest  and  at- 
torney's fees.  And  the  overplus,  if  any,  remaining 
pfter  the  payment  of  the  above  judgment,  principal, 
interest,  costs  and  attorney's  fees,  shall  be  paid  by 
said  sheriff  to  the  clerk  of  this  court  for  the  use  and 
benefit  of  the  party  or  parties  legally  entitled  thereto." 

If  said  paragraph  of  complaint  were  merely  an  ac- 
tion to  declare  the  lien,  it  was  an  idle  ceremony,  seek- 
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ing  merely  the  declaration  of  a  right  with  no  means  for 
its  enforcement. 

Following  his  statement,  supra,  that  said  paragraph 
of  complaint  is  not  brought  to  foreclose  a  mortgage,  ap- 
pellee says  further:  "No  personal  judgment  is  sought 
or  obtained.  The  promise  of  Mrs.  Tennant  to  pay  the 
debt  is  not  sought  to  be  enforced.  Her  obligation  to 
submit  her  land  to  sale  to  satisfy  plaintiff's  debt  is 
what  is  relied  on.  Her  promise  in  the  mortgage  to 
pay  the  debt  makes  the  instnmient  a  separate  and  com- 
plete contract  and  therefore  enforceable  aside  from  the 
note  but  we  do  not  ask  her  to  fulfill  that  promise  to  pay 
the  debt.  We  repeat,  we  do  not  ask  her  and  the  judg- 
ment does  not  require  her  to  pay  or  carry  out  any  writ- 
ten contract  whereby  she  is  to  pay  money." 

We  assume  that  the  language  quoted  presents  the  key 
to  appellee's  real  contention  as  to  the  theory  of  said 
paragraph  of  complaint,  and  we  may  add  that  we  think 
that  this  was  the  theory  adopted  by  the  trial  c6urt,  and 
from  this  viewpoint  we  shall  consider  the  sufficiency  of 
said  second  and  third  paragraphs  of  answer  to  said 
third  paragraph  of  complaint.  This  requires  us  to  de- 
termine which  of  the  periods  of  limitation  fixed  by 
statute  controls  the  cause  of  action  stated  in  the  third 
paragraph  of  complaint. 

The  sections  of  the  statute  and  provisions  of  the  pe- 
riods of  limitation  cited  and  relied  on  by  the  parties  as 
applicable  to  such  cause  of  action  are  as  follows:  Sec- 
tion 295  Bums  1914  (§38,  Acts  1881  [s.s.]  p.  240.  In 
force  September  19,  1881) :  "The  following  actions 
shall  be  commenced  within  the  periods  herein  pre- 
scribed, after  the  cause  of  action  has  accrued,  and  not 
afterward:  ♦  ♦  ♦  Fifth.  Upon  promissory  notes, 
bills  of  exchange  and  other  written  contracts  for  the 
pa3rment  of  money,  hereafter  executed,  within  ten 
years.     *     *     *    Sixth.     Upon   contracts  in  writing 
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other  than  those  for  the  payment  of  money,  on  judg- 
ments of  courts  of  record,  and  for  the  recovery  of  the 
possession  of  real  estate,  within  twenty  years." 

Section  296  Bums  1914  (§39,  supra) :  "All  actions  not 
limited  by  any  other  statute  shall  be  brought  within 
fifteen  years.  In  special  cases,  where  a  different  limi- 
tation is  prescribed  by  statute,  the  provision  of  this  act 
shall  not  apply/' 

Section  308a  Bums  1914  (§1,  Acts  1909  p.  334.  In 
force  April  5, 1909) :  *That  no  action  shall  be  brought 
or  maintained  to  foreclose  or  enforce  the  lien  of  any 
mortgage  on  real  estate  in  this  state  when  the  last  in- 
stalhnent  of  the  debt  secured  by  such  mortgage  as 
shown  by  the  record  thereof  has  been  due  more  than 
twenty  years.  If  the  record  of  any  mortgage  does  not 
show  when  the  debt  thereby  secured  becomes  due,  then 
no  action  shall  thereafter  be  brought  or  maintained  to 
foreclose  or  enforce  the  lien  of  such  mortgage  after 
twenty  years  from  the  date  of  such  mortgage." 

Section  308b  Bums  1914  (§2,  supra) :  "The  lien  of 
all  mortgages  upon  real  estate  in  this  state  shall  cease 
and  expire  twenty  years  from  the  time  the  last  install- 
ment of  the  debt  secured  by  such  mortgage  becomes  due 
as  shown  by  the  record  thereof.  If  the  record  of  such 
mortgage  does  not  show  when  the  debt  thereby  secured 
becomes  due,  the  lien  of  such  mortgage  upon  the  real  es^ 
tate  therein  described  shall  cease  and  expire  twenty 
years  from  the  date  of  ^uch  mortgage." 

Appellee,  in  effect,  concedes  that  the  fifth  subdivi- 
sion, of  §295,  supra,  controls  the  debt  evidenced  by  the 
note,  but  insists  that,  where  the  promise  to  pay  appears 
in  the  mortgage,  such  mortgage  or  the  lien  therein  cre- 
ated is  not  a  mere  incident  of  the  debt  or  a  contract  in 
writing  "for  the  payment  of  monejr"  within  the  mean- 
ing of  the  fifth  subdivision  of  §295,  supra,  but  that  the 
contract  in  the  mortgage  creating  such  lien  is  an  in- 
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dependent  contract  in  writing  "other  than  for  the  pay- 
ment of  money/'  to  which  the  sixth  subdivision  of  §295, 
supra,  is  applicable.  In  support  of  this  contention,  ap- 
pellee relies  upon  and  cites  the  following  cases.  lAUy 
V.  Dunn  (1884) ,  96  Ind.  2^0 ;  Munroe  V.  Stanley  (1915) , 
220  Mass.  438,  107  N.  E.  1012 ;  Aetna  Life  Ins.  Co.  V. 
Finch  (1882),  84  Ind.  301;  Bridges  V.  Blake  (1886), 
106  Ind.  332,  6  N.  E.  833;  Post  V.  Losey  (1887),  111 
Ind.  74,  12  N.  E.  121,  60  Am.  Rep.  677;  Crawford  V. 
Hazelrigg  (1889),  117  Ind.  63,  18  N.  E.  603;  Nichol  V. 
Henry  (1884),  98  Ind.  34;  Catterlin  V.  Armstrong 
(1881),  79  Ind.  514;  Id.  (1885),  101  Ind.  258;  Svxitts 
V.  Bow&n  (1895),  141  Ind.  322,  40  N.  E.  1057;  Leonard 
V.  Binford  (1890),  122  Ind.  200,  23  N.  E.  704;  Chir 
cago,  etc.,  R.  Co.  v.  McEwen  (1904),  35  Ind.  App.  251, 
71  N.  E.  926;  Hyatt  V.  Mattingly  (1879),  68  Ind.  271. 

An  examination  of  the  cases  decided  by  the  courts 
of  this  state  discloses  that  they  do  not  support  appel- 
lant's contention.  The  mortgage  involved  in  each  of 
these  cases  was  executed  prior  to  1881  and  hence  was 
not  controlled  by  the  statute,  supra,  which  went  in  force 
September  19,  1881.  §295,  cl.  5,  Bums  1914,  supra; 
Bradley  V.  Spain  (1893),  7  Ind.  App.  694,  34  N.  E. 
1011.  The  statute  governing  such  cases  was  that  of 
1852,  which  provided  that  actions  on  accounts  and  con- 
tracts not  in  writing  should  be  commenced  within  six 
years  after  the  cause  of  action  had  accrued,  and  that 
actions  upon  contracts  in  writing  should  be  commenced 
within  twenty  years  after  the  cause  of  action  had  ac- 
crued. Act  of  June  18,  1852,  §§210,  211,  2  R.  S.  1876 
p.  121. 

The  most  that  any  of  said  cases  can  be  said  to  hold 
favorable  to  appellee's  contention  is  that  though  the 
mortgage  involved  in  the  particular  case  might  have 
been  barred  in  less  than  twenty  years,  and  when  the 
debt  which  it  secured  was  barred,  but  for  the  express 
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promise  to  pay  contained  in  such  mortgage,  yet  such 
promise  was  a  contract  in  writing  which  was  not  barred 
until  twenty  years  after  the  accrual  of  the  cause  of  ac- 
tion. That  statute  (2  R.  S.  1876  p.  121,  supra)  made 
no  distinction,  as  does  the  statute  now  in  force  (§295, 
supra) ,  between  contracts  in  writing  for  the  payment 
of  money,  and  contracts  in  writing  other  than  for  the 
paym^it  of  money ;  and  hence  such  cases  are  not  author- 
ity for  appellee's  contention. 

The  mortgage  in  this  case,  a  copy  of  which  is  made 
part  of  said  third  paragraph  of  complaint,  provides  as 
follows : 

"This  Indenture  Witnesseth,  That  Flora  M.  Ten- 
nant  in  her  own  right  *  *  *  Mortgage  and 
Warrant  to  John  W.  Krause  *  *  ♦  the  follow- 
ing described  real  estate,  (describing  it). 

"Said  mortgage  is  made  to  secure  a  certain  note 
executed  on  April  1st,  1895  by  said  Flora  M.  Ten- 
nant  for  the  sum  of  one  hundred  twenty-four  70- 
100  Dollars,  payable  to  J.  W.  Krause,  due  1st  day 
of  August,  1895,  bearing  6  per  cent,  interest  from 
date  and  signed  by  said  Flora  M.  Tennant,  and  the 
mortgagors  expressly  agree  to  pay  the  sum  of 
money  above  secured  without  relief  from  Valuation 
Laws." 

It  is  plain  that  the  mortgage  purports  to  have  been 
executed  for  the  sole  purpose  of  securing  the  payment 
of  the  debt  evidenced  by  the  note  mentioned 
1.    therein,  and,  though  contrary  to  the  rule  pre- 
vailing in  many  other  jurisdictions,  the  courts 
of  this  state  have  uniformly  held  that  such  a  mortgage 
is  but  an  incident  to  the  debt,  and  that  when  the  debt 
has  been  barred,  by  statute  of  limitations  or  otherwise, 
the  mortgage  also  is  barred.    Upon  this  question,  the 
Supreme  Court,  in  the  case  of  lAUy  v.  Dunn,  supra,  one 
of  the  cases  relied  on  by  appellee,  at  pages  224,  and 
225,  said:     "The  general  rule  may  be  said  to  be  that 
the  lien  created  by  the  mortgage  may  be  enforced,  al- 
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_  • 

though  the  debt  which  the  mortgage  was  given  to  secure 
has  been  barred  by  the  statute  of  limitations.  This 
rule  is  recognized  in  many,  if  not  most,  of  the  states, 
upon  the  theory  that  statutes  of  limitations  are  appli- 
cable only  to  proceedings  in  the  courts  of  law,  and  hence 
not  to  suits  in  chancery,     *     ♦     * 

"In  some  of  the  states,  however,  the  statutes  limit 
suits  in  equity  in  the  same  manner  as  actions  at  law, 
and  in  those  states  the  mortgage  is  held  to  be  in  effect 
extinguished  when  the  mortgage  debt  is  barred."  The 
court  then  quotes  from  the  case  of  Lord  V.  MorriSy 
18  Cal.  482,  in  part  as  follows:  "'We  do  not  ques- 
tion the  correctness  of  the  general  doctrine  prevailing 
in  the  courts  of  several  of  the  states,  that  a  mortgage 
remains  in  force  until  the  debt,  for  the  security  of  which 
it  is  given,  is  paid.  We  only  hold  that  the  doctrine  has 
no  application  under  the  statute  of  limitations  of  this 
state.  ♦  ♦  ♦  Here  a  mortgage  is  regarded  as  be- 
tween the  parties,  as  well  as  with  reference  to  the  rights 
of  the  mortgagor  in  his  dealings  with  third  persons,  as 
a  mere  security,  creating  a  lien  or  charge  upon  the  prop- 
erty, and  not  as  a  conveyance  vesting  any  estate  in  the 
premises,  either  before  or  after  condition  broken.  Here 
it  confers  no  right  to  the  possession  of  the  premises 
either  before  or  after  default,  and,  of  course,  furnishes 
no  support  to  the  action  of  ejectment,  or  to  a  writ  of 
entry  for  their  recovery.  The  language  of  the  statute 
is  express,  that  it  shall  not  be  deemed  a  conveyance, 
whatever  its  terms,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  without  a  foreclosure 
and  sale.  *  *  *  Here  the  statute  applies  equally 
to  actions  at  law  and  to  suits  in  equity.  It  is  directed 
to  the  subject-matter  and  not  to  the  form  of  the  ac- 
tion, or  to  the  forum  in  which  the  action  is  prose- 
cuted.' " 

The  Supreme  Court  then  said  of  the  California  case 
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quoted  from  that  the  conclusion  there  reached  was  that 
when  'the  debt  is  barred  by  the  statute  of  limitations, 
the  mortgage  being  the  incident  merely  is  also  barred, 
or,  at  least,  rendered  unavailable  for  any  practical  pur- 
pose," and  announced  the  rules  which  govern  in  this 
state  as  follows:  "It  is  well  settled  in  this  state  that 
a  mortgage  upon  real  estate  constitutes  only  a  lien  upon 
the  land  as  a  security  for  the  debt  it  is  given  to  secure, 
the  legal  title  still  remaining  in  the  mortgagor,  subject 
to  the  lien,  Jones  Mort.,  section  28;  Fletcher  V. 
Holmes,  32  Ind.  497 ;  Favorite  V.  Deardorff,  84  Ind.  555. 

"It  is  equally  well  settled  that  in  this  state  the  debt  is 
the  principal  thing  and  the  mortgage  only  the  incident. 
Hubbard  V.  Harrison,  38  Ind.  323 ;  Gabbert  V.  Schwartz, 
69  Ind.  450. 

"As  we  have  but  one  form  of  action  in  civil  cases,  our 
statute  of  limitations  is  applicable  to  all  demands, 
whether  legal  or  equitable,  for  the  recovery  of  money. 
It  is  directed  to  the  subject-matter,  and  bars  all  claims 
according  to  the  general  class  to  which  they  respectively 
belong.  It  has  also  been  held  by  this  court  that  a  mort- 
gage is  inoperative  when  the  debt  is  void  or  has  been 
discharged.  Sherman  v.  Sherman,  3  Ind.  337;  State 
V.  State  Bank,  5  Ind.  353;  Ledyard  v.  Chapin,  6  Ind. 
320 ;  Brisk  v.  Scott,  47  Ind.  279 ;  Tate  V.  Fletcher,  77 
Ind.  102 ;  Bowman  v.  Mitchell,  79  Ind.  84. 

"It  follows  that  the  rules  of  construction  enunciated 
in  the  case  of  Lord  V.  Morris,  supra,  are  fully  applicable 
to  the  enforcement  of  mortgage  liens  in  this  state,  car- 
rying us  to  the  inevitable  extent  of  holding  that  when 
the  mortgage  debt  becomes  barred  the  mortgage  lien 
ceases  to  be  effective."  To  the  same  effect  are  the  cases 
following:  Aetna  Life  Ins.  Co.  v.  Finch,  supra;  Bridges 
V.  Blake,  supra;  Post  V.  Losey,  supra;  Crawford  V. 
Hazelrigg,  supra;  Nichol  V.  Henry,  supra;  Catterlin  V. 
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Armstrong,  supra  (79  Ind.  514;  101  Ind.  258)  ;  Daugh- 
erty  v.  Wheeler  (1890),  125  Ind.  421,  25  N.  E.  542; 
Cassell  V.  Lowry  (1904),  164  Ind.  1,  4,  72  N.  E.  640; 
Rattles  V.  MiUer  (1887) ,  112  Ind.  584,  591, 14  N.  E.  728 ; 
Svxttts  V,  Bowen,  supra,  Leonard  v.  Binford,  supra; 
Tate  V.  Fletcher,  supra;  Bowman  v.  MitcheU,  supra; 
Dutyv.  Graham  (1854),  12  Tex.  427,  62  Am.  Dec.  534; 
Ross  V.  MitcheU  (1866),  28  Tex.  150;  Kyger  v.  Ryley 
(1873),  2  Neb.  20;  Peters  v.  Dunnells  (1877),  5  Neb. 
460;  Newman  v.  DeLorimer  (1865),  19  la.  244,  247; 
Cow^r  V.  TTfncAe^ter  (1871),  33  la.  303. 

It  is  true  that,  in  the  case  just  quoted  from,  the  court 

said  that  its  conclusion  rested  upon  the  assumption  that 

the  mortgage  did  not  contain  an  express  provi- 

2.  sion  to  pay  the  mortgage  debt.  This  statement 
was  proper  in  view  of  the  facts  of  the  case  under 
consideration  and  the  statute  then  in  force,  as  is  devel- 
oped by  what  follows  in  the  opinion,  because  in  that 
case,  there  being  no  promise  to  pay  in  the  mortgage, 
there  was  no  promise  in  writing,  and  hence  the  six-year 
statute  of  limitations  was  applicable ;  whereas,  if  there 
had  been  a  promise  in  the  mortgage,  the  twenty-year 
statute  would  have  been  applicable.  In  the  instant  case, 
however,  the  promise  to  pay,  whether  in  the  note,  or  in 
the  mortgage  given  to  secure  the  debt  evidenced  by  such 
note  or  mortgage,  is  controlled  by  the  same  statute. 
Such  promise  is,  in  either  event,  a  promise  in  writing, 
and  hence  a  promise  in  writing  for  the  payment  of 
money  to  which  the  fifth  subdivision  of  §295,  supra,  is 
applicable. 

The  mere  fact  that  the  promise  to  pay  is  incorporated 
in  the  mortgage  given  to  secure  the  debt  evidenced  by 
such  promise  does  not  change  the  character  of  the  com- 
bined instrument,  the  mortgage,  from  that  of  the  two 
separate  instruments,  the  note  and  the  mortgage,  in  the 
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sense  that  the  former  is  robbed  of  its  character  of  a 
promise  in  writing  to  pay  money ;  nor  is  such  mortgage 
thereby  changed  from  a  mere  lien  to  secure  the  pay- 
ment of  the  debt  evidenced  by  such  promise  to  a  con- 
veyance vesting  any  estate  in  the  premises  so  mort- 
gaged, and  such  is  not  the  effect  of  any  of  the  cases 
cited  supra.  On  the  contrary,  as  before  indicated,  they 
merely  hold  that  the  written  promise  incorporated  in 
the  mortgage  made  the  promise  to  pay  the  debt,  evi- 
denced by  such  written  promise,  a  contract  in  writing, 
to  which  the  twenty-year  statute  of  limitations  was  ap- 
plicable, rather  than  a  verbal  promise,  controlled  by  the 
six-year  statute  of  limitations. 

Appellant  also  contends  that  under  §§308a  and  308b 
Bums  1914,  supra,  the  right  to  enforce  the  lien  created 
by  such  mortgage  is  not  barred  until  twenty 
3.  years  after  the  last  installment  of  the  debt  se- 
cured by  it  becomes  due.  Counsel  have  cited 
no  case  in  which  these  sections  of  statute  have  been  con- 
strued, and  we  have  been  unable  to  find  such  a  case. 
We  think,  howevet,  that  the  purpose  and  intent  of  the 
legislature  in  passing  them  is  manifest  from  their  lan- 
guage. They  provide  that  no  action  shall  be  brought 
or  maintained  to  foreclose  or  enforce  the  lien  of  any 
mortgage  on  real  estate  in  this  state  when  the  last  in- 
stalment of  the  debt  secured  by  such  mortgage,  as 
shown  by  the  record  thereof,  has  been  due  more  than 
twenty  years,  and  that  the  lien  of  all  such  mortgages 
shall  cease  and  expire  twenty  years  from  such  time,  or, 
if  the  record  does  not  show  when  the  debt  secured  be- 
comes due,  then  no  action  shall  be  brought  or  main- 
tained after  twenty  years  from  the  date  of  the  mort- 
gage, and  the  lien  of  such  mortgages  shall  cease  and 
expire  twenty  years  from  such  date.  We  do  not  think 
that  the  legislature,  in  thus  fixing  a  time  beyond  which 
no  lien  can  be  enforced,  and  after  which  such  lien  shall 
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cease  and  expire,  showed  an  intention  to  extend  the 
time  when  an  action  may  be  brought  to  foreclose  a 
mortgage  which  was  given  merely  to  secure  a  debt  be- 
yond the  time  when  an  action  can  be  brought  on  the 
debt  thus  secured. 

We  think  that  the  legislature  intended,  by  said  sec- 
tions, to  enact  a  statute  of  repose,  limiting  the  remedy 
of  the  mortgagee,  and  also  to  bar  his  right  in  the  mort- 
gage lien,  after  a  period  to  be  ascertained  by  reference 
to  the  mortgage  record.  This  conclusion  necessarily 
follows  from  the  provision  of  §308b,  supra,  that  the  lien 
of  such  mortgages  "shall  cease  and  expire  twenty  years 
from  the  time  the  last  installment  of  the  debt  secured 
by  such  mortgage  becomes  due,"  etc. 

Sections  308a  and  308b,  supra,  can  be,  and  in  our 
judgment  should  be,  construed  in  harmony  with  the  rule 
above  referred  to,  viz.,  that  ihe  barring  of  the  debt 
bars  the  right  of  foreclosure.  For  instance,  if  a  mort- 
gage, containing  no  express  promise  to  pay,  were  given 
merely  to  secure  the  payment  of  a  debt  evidenced  by  a 
note,  the  debt,  and  hence  the  mortgage,  would  be  barred 
after  ten  years  from  the  time  the  debt  was  due.  Ldlly 
V.  Dunn,  supra.  The  mortgagor,  however,  as  to  such 
debt,  by  making  payments  on  the  note,  might  toll  the 
statute  of  limitations  indefinitely.  MacMillen  v.  Clem- 
ents  (1903),  33  Ind.  App.  120,  123,  70  N.  E.  997; 
Willette  V.  Gifford  (1910),  46  Ind.  App.  185,  190,  92 
N.  E.  186 ;  Bottles  V.  Miller,  supra.  But  under  §§308a, 
308b,  supra,  he  could  not  thus  extend  the  time 
when  an  action  could  be  brought  to  foreclose,  beyond 
twenty  years  from  the  time  the  last  instalment  of  the 
debt,  as  shown  by  the  record  of  the  mortgage,  became 
due,  or,  if  the  record  does  not  show  when  such  instal- 
ment became  due,  after  twenty  years  from  the  date  of 
the  mortgage. 

As  affecting  this  phase  of  appellee's  contention,  we 
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might  add  that  §§308a,  308b,  supra,  did  not  go  in 
force  until  April  5,  1909.  It  affirmatively  ap- 
4.  pears  from  the  averments  of  said  third  para- 
graph of  complaint  that  the  mortgage  upon 
which  such  paragraph  is  based  was  executed  by  appel- 
lant to  cover  a  liability  for  certain  shrubbery,  berry 
bushes,  and  fruit  trees  sold  and  delivered  to  her;  that 
such  goods  were  so  sold  and  delivered,  and  said  mort- 
gage executed  on  April  1,  1895 ;  that  the  only  payments 
made  thereon  were  two  payments  aggregating  $4.50 
made  on  August  2,  1895.  It  thus  affirmatively  appears 
from  said  paragraph  of  complaint  that  more  than  ten 
years  had  expired  between  the  time  when  the  cause  of 
action  stated  therein  accrued  and  the  passage  of  said 
§§308a,  308b;  and  hence,  under  the  authorities  be- 
fore cited  herein,  appellee's  said  cause  of  action  was 
barred  before  said  sections  were  in  force  or  enacted. 
The  cause  of  action  having  been  barred  before  the  pas- 
sage of  said  sections,  their  passage  could  not  have  the 
effect  of  renewing  or  givipg  new  life  to  the  cause  of 
action.  McKinney  v.  Springer  (1847),  8  Blkf.  506; 
Stipp  V.  Brovm  (1851),  2  Ind.  647;  Right  v.  Martin 
(1858),  11  Ind.  123;  Roush  V.  Morrison  (1874),  47 
Ind.  414;  Morrison  V.  Kendall  (1893),  6  Ind.  App.  212, 
33  N.  E.  370. 

It  follows  from  what  we  have  said  that  the  statute  of 
limitations  applicable  to  said  third  paragraph  of  com- 
plaint is  the  ten-year  statute  provided  by  the  fifth  sub- 
division of  §295,  supra,  and  that  the  trial  court  erred  in 
sustaining  a  demurrer  to  appellant's  second  paragraph 
of  answer  to  said  third  paragraph  of  complaint.  Of 
course,  the  cause  of  action  being  one  to  which  the  ten- 
year  statute  of  limitations  is  applicable,  it  would  be 
barred  in  the  fifteen  years  set  up  in  the  third  para- 
graph of  answer.  The  overruling  of  the  demurrer  to 
the  second  paragraph  of  answer  however  will  give  ap- 
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pellant  the  advantage  of  the  statute  to  which  she  is  en- 
titled,  and  render  unnecessary  her  third  paragraph  of 
answer. 

For  the  reasons  indicated,  the  judgment  below  is  re- 
versed, with  instructions  to  the  trial  court  to  overrule 
the  demurrer  to  said  second  paragraph  of  answer  to  the 
third  paragraph  of  complaint,  and  for  such  other  pro- 
ceedings as  are  consistent  with  this  opinion. 

Note. — Reported  in  116  N.  E.  748.  Limitation  of  actions: 
note  barred  by  statute,  effect  on  mortgage,  60  Am.  St.  201,  25 
Cyc  1001. 


Pinkus  v.  The  Pittsburgh,  Cincinnati,  Chicago 
AND  St.  Louis  Railway  Company  et  al. 

[No.  9,090.    Filed  November  9, 1916.    Rehearing  denied  April  20, 
1917.    Transfer  denied  June  20,  1917.] 

• 

1.  Appeal. — Briefs, — Sufficiency. — Waiver  of  Error, — ^Where  ap- 
pellant's briefs  set  forth  a  mere  abstract  proposition  of  law 
which  is  not  applied  to  a  question  sought  to  be  raised,  the 
question  is  waived,    p.  41. 

2.  Appeal. — Review. — Presumption. — ^A  ruling  of  the  trial  court 
is  presumed  to  be  correct  until  the  contrary  is  affirmatively 
shown,    p.  41. 

3.  Appeal. — Review^ — Harmless  Error, — Directing  Verdict. — ^In 
a  passenger's  action  against  a  railway  company  and  a  sleeping 
car  company  for  the  loss  of  jewelry  through  the  negligence  of 
the  sleeping  car  company,  error,  if  any,  in  directing  a  verdict 
in  favor  of  the  railway  company  was  harmless  to  plaintiff 
where  the  jury  by  its  verdict  exonerated  the  sleeping  car  com^ 
pany  from  negligence,  since  the  sleeping  car  company,  the 
railroad's  servant,  being  free  from  negligence,  the  master  could 
not  have  been  found  negligent,    p.  43. 

4.  Carriers. — Carriage  of  Passengers. — Passenger's  Effects. — 
Conversion. — Sufficiency  of  Evidence. — Delivery  to  Carrier. — 
Where  a  passenger  on  a  sleeping  car  did  not  part  with  the 
possession  of  a  box  containing  jewelry,  but  merely  placed  it, 
with  the  knowledge  of  the  carrier's  servants,  in  an  upper  berth 
above  the  one  occupied  by  herself,  the  carrier  was  not  liable 
for  conversion  for  loss  of  the  jewelry,    p.  44. 

5.  Carriers. — Carriage  of  Passengers. — Transportation  of  Pas- 
sengen's  Personal  Effects. — Duty  of  Carrier. — ^Where  a  pas- 
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senger's  ordinary  personal  effects  are  retained  in  his  posses- 
sion, the  carrier  is  not  an  insurer  of  their  safety,  but  is  liable 
only  for  loss  occasioned  by  failure  to  exercise  reasonable  care 
and  caution  to  protect  the  same  from  loss  or  injury,    p.  46. 

6.  Carriers. — Ca/rriage  of  Passengers, — Transportation  of  Pas- 
senger^s  Personal  Effects  and  Money. — Duty  of  Carrier. — When 
a  passenger,  without  the  knowledgre  of  the  carrier,  has  in  his 
possession  and  control  large  sums  of  money  or  other  property 
of  exceptional  value,  the  carrier  is  not  liable  for  loss  or  injury 
thereto,  as  the  carrier,  under  its  contract  of  carriage,  assumes 
no  obligation  as  to  articles  of  property  which  form  no  part  of 
the  passenger's  ordinary  luggage  or  personal  effects,    p.  46. 

7.  Appeal. — Review. — Harmless  Error. — Argument  of  Counsel. 
— Reading  from  Document  Not  in  Evidence. — The  fact  that 
counsel  in  argument,  over  objection,  read  questions  to  and 
answers  by  the  opposing  party  on  cross-examination  from  an 
examination  taken  out  of  court  before  trial,  and  commented 
upon  the  same,  was  not  prejudicial  error,  although  the  exam- 
ination itself  was  not  put  in  evidence,  where  the  identical 
questions  and  answers  referred  to  by  counsel  had  gone  into 
the  record  on  cross-examination  of  the  party  at  the  trial,    p.  48. 

8.  Appeal. — Review. — Harmless  Error. — Limiting  Argument  of 
Counsel — ^In  a  passenger's  action  against  a  carrier  to  recover 
for  the  loss  of  personal  effects,  it  was  not  prejudicial  to  plain- 
tiff to  refuse  her  counsel  permission  to  discuss  the  law  relative 
to  the  validity  of  a  provision  in  a  passenger's  check  issued  by 
defendant  that  "property  taken  into  car  will  be  entirely  at 
owner's  risk,"  where  counsel  was  informed  that  he  could  read 
the  instructions  of  the  court  as  the  law  of  the  case  and  apply 
it  to  the  facts,  such  instructions,  although  riot  referring  spe- 
cifically to  the  check  or  its  contents,  having  correctly  stated 
defendant's  liability  for  the  loss  of  the  passenger's  effects, 
p.  48. 

From  Marion  Circuit  Court  (22,440) ;  Charles  Rents- 
ter,  Judge. 

Action  by  Leah  G.  Pinkus  against  The  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company 
and  another.  From  a  judgment  for  defendant,  the 
plaintiff  appeals.    Affirmed. 

L.  E.  Ritchey,  for  appellant. 

MORAN,  J. — On  February  1,  1913,  appellant  and  her 
husband  took  passage  at  Indianapolis  on  a  Pullman  car 
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sleeper  reserved  for  Jacksonville,  Florida,  enroute  to 
the  Panama  Canal.  The  car  was  owned  and  in  charge 
of  the  servants  of  appellee  The  Pullman  Company  to  be 
transported  over  appellee  The  Pittsburgh,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company's  line  of  rail- 
road. Upon  reaching  Louisville,  Kentucky,  in  the  course 
of  her  journey,  appellant  discovered  that  a  small  box  and 
its  contents,  consisting  of  four  rings  and  a  lavaliere,  all 
set  with  diamonds,  which  appellant  carried  Mrith  her  as  a 
part  of  her  luggage,  and  of  the  probable  value  of  $5,000, 
were  missing.  This  action  was  instituted  to  recover 
the  value  thereof.  The  complaint  as  filed  was  in  three 
paragraphs;  the  first  was  upon  the  theory  that  appel- 
lant purchased  transportation  and  Pullman  accommo- 
dations for  a  direct  and  continuous  trip  from  Indian- 
apolis, Indiana,  to  Jacksonville,  Florida,  in  the  Pullman 
car;  and  on  account  of  the  negligence  of  appellees,  ap- 
pellant and  her  husband  were  compelled  to  hastily  leave 
the  train  and  Pullman  car  at  Louisville,  Kentucky,  and 
by  reason  of  the  negligence  of  appellees  in  not  carrying 
appellant  to  her  destination,  as  agreed,  appellant  was 
compelled  under  stress  of  haste  and  excitement  to  leave 
the  car  and  prevented  from  removing  her  jewelry  there- 
from. The  theory  of  the  second  paragraph  is  that  the 
jewelry  was  removed  and  stolen  from  an  upper  berth  in 
the  car,  where  it  was  placed  with  the  assistance  and 
knowledge  of  the  porter  of  the  Pullman  car,  through 
the  negligence  of  the  servants  in  charge  of  the  car  in 
failing  to  keep  the  proper  watch  and  to  exercise  due 
care  of  appellant's  property.  The  third  paragraph 
charges  appellees  with  the  conversion  of  the  jewelry. 
An  issue  of  fact  was  joined  as  to  each  paragraph  of 
complaint  by  an  answer  of  general  denial  being  ad- 
dressed thereto  and,  upon  submission  of  the  issues  thus 
joined  to  a  jury  for  trial,  a  verdict  was  returned  for 
appellee  The  Pulhnan  Company.    From  a  judgment  on 
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the  verdict  appellant  seeks  a  review  thereof,  assigning 

as  error  the  overruling  of  her  motion  for  a  new  trial. 

The  court  on  its  own  motion,  after  the  close  of  the 

argument  of  counsel,  and  by  an  instruction,  withdrew 

from  the  consideration  of  the  jury  the  first  para- 

1.  graph  of  complaint,  and  directed  a  verdict  in 
favor  of  appellee  The  Pittsburgh,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Company.  Appellant  in  her 
brief  under  points  and  authorities  seeks  to  question  the 
action  of  the  court  in  withdrawing  from  the  considera- 
tion of  the  jury  the  first  paragraph  of  complaint,  in 
the  following  manner :  'Where  there  is  some  evidence 
in  support  of  one  or  more  paragraphs  of  complaint,  an 
instruction  given  to  the  jury  as  above  is  erroneous." 
This  as  an  abstract  proposition  of  law  may  well  be  con- 
ceded, but  there  is  no  attempt  to  apply  it  to  the  question 
sought*  to  be  raised,  nor  has  our  attention  been  directed 
to  any  evidence  in  support  of  the  same.  It  is  there- 
fore waived.     Further,  it  must  be  presumed  that  there 

was  no  evidence  supporting  the  issue  joined  as 

2.  to  the  first  paragraph  of  complaint,  as  the  ruling 
of  the  trial  court  must  be  regarded  as  correct 

until  it  affirmatively  appears  to  the  contrary.  Elliott, 
App.  Proc.  §710. 

As  to  the  giving  of  the  instruction  directing  a  verdict 
in  favor  of  appellee  The  Pittsburgh,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company,  appellant  presents  the 
same  for  our  consideration  under  her  motion  for  a  new 
trial,  having  properly  excepted  to  the  giving  thereof. 

The  complaint  alleges  that  both  appellees  are  separate 
corporations,  and  upon  trial  of  the  cause  it  was  agreed 
by  the  parties  that  appellee  The  Pullman  Company  was 
the  owner  of  the  car  upon  which  appellant  took  passage, 
and  that  the  car  was  in  charge  of  the  employes  of  this 
company.  It  has  been  held  upon  good  authority  that: 
•*A  railroad  company  is  not  relieved  from  liability  for 
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the  loss  of  the  baggage  of  a  passenger  upon  its  train 
by  the  fact  that,  at  the  time  of  loss,  he  occupied  space 
in  the  sleeping  car,  which  belonged  to  another  com- 
pany, if  the  car  was  in  fact  a  part  of  the  train,  and  was 
employed  by  it  in  performing  its  contract  of  transpor- 
tation, for  the  agents  and  servants  of  the  sleeping  car 
company  are  regarded  by  the  law  as  agents  of  the  rail- 
road company  for  the  purposes  of  the  contract  for 
transportation,  and  the  law  will  not  permit  a  railroad 
company  through  any  device  or  arrangement  with  the 
sleeping  car  company  whose  cars  constitute  a  part  of 
its  train  to  escape  the  liability  incurred  by  its  contract/' 
5  R.  C.  L.  183;  Kinsley  V.  Lake  Shore,  etc.,  R.  Co. 
(1878),  125  Mass.  54,  28  Am.  Rep.  200;  Nelson  v.  Rwilr 
road  Co.  (1910),  98  Miss.  295,  53  South.  619,  31  L.  R. 
A.  (N.  S.)  689;  Railroad  Co.  V.  Katzenberger  (1886), 
16  Lea  (Tenn.)  380,  1  S.  W.  44,  57  Am.  Rep.  232; 
Calder  v.  Southern  Railway  (1911),  89  S.  C.  287,  71  S. 
E.  841,  Ann.  Gas.  1913A  894. 

In  Pennsylvania  Co.  v.  Roy  (1880),  102  U.  S.  451, 
26  L.  Ed.  141,  in  speaking  of  the  relation  that  the  con- 
ductor and  porter  of  a  Pullman  car  bore  to  the  railroad 
company.  Justice  Holmes  said:  "Their  negligence,  or 
the  negligence  of  either  of  them,  as  to  any  matter  in- 
volving the  safety  or  security  of  passengers,  while  being 
conveyed,  is  the  negligence  of  the  railroad  company." 
And  further,  it  is  said  in  5  R.  C.  L.  183:  "In  cases 
where  an  injury  occurs  in  a  sleeping  car  the  railroad 
and  the  sleeping  car  company  are  held  to  be  jointly  and 
severally  liable." 

The  evidence  discloses  that  appellant  throughout  her 
journey  from  Indianapolis  to  Louisville  was  under  the 
care  of  the  servants  of  appellee  The  Pullman  Company, 
and,  so  far  as  the  duties  to  be  performed  within  the 
car  where  appellant  and  her  husband  were  being  trans- 
ported were  concerned,  the  evidence  does  not  disclose 
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that  the  servants  of  appellee  railroad  company  proper 
had  anything  to  do  in  this  connection  whatever.  In 
Pullman  Co.  v.  Pollock  (1887),  69  Tex.  120,  5  S.  W. 
814,  5  Am.  St.  31,  which  is  cited  with  approval  in  Voss 
v.  Wagner  Palace  Car  Co.  (1896),  16  Ind.  App.  271, 
279,  43  N.  E.  20,  44  N.  E.  1010,  it  was  held  that  a 
sleeping  car  company  was  liable  if  it  failed  to  exer- 
cise reasonable  care  in  protecting  the  baggage  of  a  pas- 
senger where  the  same  was  stolen,  although  the  train 
to  which  the  car  was  attached  belonged  to  another  com- 
pany. See,  also,  Pullman  Co.  v.  Gavin  (1893) ,  93  Tenn. 
53,  23  S.  W.  70,  21  L.  R.  A.  298,  42  Am.  St.  902. 

Although  the  parties  in  charge  of  the  sleeping  car 

in  the  case  before  us  be  regarded  as  the  servants 

of  appellee  railroad  company,   under  the   law 

3.  (DwineUe  v.  N.  Y.,  etc.,  R.  Co.  [1890],  120  N.  Y. 
117,  24  N.  E.  319,  8  L.  R,  A.  224, 17  Am.  St.  611 ; 
Railroad  v.  Ray  [1898],  101  Tenn.  1,  46  S.  W.  554), 
they  would  have  to  be  guilty  of  the  negligence  charged 
in  order  to  sustain  a  verdict  under  th^  second  para- 
graph of  complaint  as  against  appellee  railroad  com- 
pany. And  the  jury  having  exonerated  The  Pullman 
Company  and  its  servants  from  negligence  by  its  ver- 
dict, appellant  was  not  harmed  by  the  court  directing  a 
verdict  in  favor  of  appellee  The  Pittsburgh,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Company.  That  is,  if  The 
Pullman  Company  was  the  servant  of  the  railroad  com- 
pany, and  was  free  from  negligence  as  found  by  the 
verdict  of  the  jury,  then  the  railroad  company,  if  it  be 
treated  as  the  master,  could  not  have  been  found  guilty 
of  negligence,  had  it  remained  as  a  party  defendant 
throughout  the  entire  proceedings,  considering,  of 
course,  that  the  jury  was  properly  instructed  as  to  this 
issue,  and  no  other  error  intervened,  which  hereafter 
will  receive  further  consideration.  In  New  Orleans, 
etc.,  R.  Co.  V.  Jopes  (1891),  142  U.  S.  18,  12  Sup.  Ct. 
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109^  35  L.  Ed.  919,  it  was  said:  "It  would  seem  on 
general  principles  that  if  the  party  who  actually  causes 
the  injury  is  free  from  all  civil  and  criminal  liability 
therefor,  his  employer  must  also  be  entitled  to  a  like 
immunity."  In  Doremus  v.  Root  (1901),  23  Wash. 
710,  63  Pac.  572,  54  L.  R.  A.  649,  it  was  held  that  a 
verdict  in  favor  of  the  conductor,  who  was  sued  jointly 
with  the  railroad  company,  would  preclude  a  judgment 
against  the  railroad  company,  where  the  negligence 
charged  grew  out  of  the  conduct  of  the  conductor.  To 
the  same  effect  is  Indiana,  etc..  Torpedo  Co.  v.  Lvppinr 
cott  Glass  Co.  (1905),  165  Ind.  361,  75  N.  E.  649. 

As  to  the  third  paragraph  of  complaint,  which 
charges  appellee  with  conversion,  appellant  does  not  in- 
sist that  this  paragraph  was  sustained  by  the 

4.  evidence,  nor  could  she  with  any  degree  of  plausi- 
bility so  contend  under  the  facts,  for,  giving  the 
facts  and  the  inferences  to  be  drawn  therefrom  their 
most  favorable  construction  in  her  behalf,  no  more  is 
disclosed  than  that  the  porter  of  Tb^.  Pullman  Com- 
pany had  knowledge  that  the  parcel  containing  the 
diamonds  at  the  time  she  entered  the  car  was  placed  in 
an  upper  berth  by  appellant  just  above  the  berth  to  be 
occupied  by  herself  and  husband.  Appellant  did  not 
part  with  the  actual  possession  of  the  parcel;  it  was 
not  turned  over  to  the  servants  of  The  Pulbnan  Com- 
pany. Hence  we  need  consider  further  only  the  issue 
of  negligence  as  joined  upon  the  second  paragraph  of 
complaint. 

This  brings  us  to  the  merits  of  the  instructions  upon 
the  question  of  liability  under  the  issue  of  negligence, 
and  which  involves  the  corrections  of  many  instruc- 
tions given  by  the  court  on  its  own  motion,  as  well  as 
numerous  instructions  tendered  by  appellant  and  re- 
fused to  be  given  by  the  court. 

The  jury  was  instructed  that  if  appellant  established 
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by  a  preponderance  of  the  evidence  the  material  allega- 
tions of  either  the  second  or  third  paragraphs  of  com- 
plaiiity  she  would  be  entitled  to  recover  against  The 
Pullman  Company.  And  that,  as  to  the  second  para- 
graph, she  would  have  to  establish  that  her  jewelry  was 
taken  or  stolen  as  alleged ;  that  The  Pullman  Company 
was  guilty  of  negligence  as  charged,  which  negligence 
was  the  proximate  cause  of  her  loss;  that  she  was  not 
guilty  of  negligence  that  proximately  contributed  to 
such  loss,  which,  the  jury  was  informed,  were  questions 
of  fact  for  it  to  determine;  that  negligence  under  the 
circumstances  was  the  doing  of  some  act  or  thing  that 
an  ordinarily  prudent  person  would  not  have  done,  or 
the  failing  to  do  some  act  or  thing  that  an  ordinarily 
prudent  person  would  have  done  under  the  circum- 
stances; that  reasonable  or  ordinary  care  was  that  de- 
gree of  care  that  an  ordinarily  prudent  person  would 
or  ought  to  have  exercised  under  the  same  or  similar 
circumstances;  that  the  loss  or  disappearance  of  the 
jewelry  from  the  car  would  not  entitle  appellant  to  re- 
cover, as  The  Pullman  Company  could  not  be  held  to 
have  insured  its  safety  if  she  retained  the  custody ;  that 
in  order  to  render  it  liable,  the  loss  must  have  occurred 
by  its  failure  to  exercise  reasonable  care  to  protect  the 
same,  and  its  failure  to  exercise  such  care  would  render 
it  liable  to  appellant;  that  appellant  was  required  to 
establish  that  she  exercised  reasonable  care  for  the 
safety  of  her  property ;  and  that  ordinary  care  and  dili- 
gence was  imposed  upon  The  Pullman  Company  to  pro- 
tect appellant's  jewelry  from  being  taken  or  stolen,  and 
if  the  failure  to  exercise  reasonable  care  on  the  part  of 
The  Pullman  Company  was  the  proximate  cause  of  ap- 
pellant being  deprived  of  her  property.  The  Pullman 
Company  would  be  liable. 

The  principal  objection  pressed  by  appellant  to  the 
instructions  given,  of  which  the  above  is  a  brief  sum- 
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mary,  is  that  a  higher  degree  of  care  is  imposed  upon  I 

a  carrier  holding  itself  out  to  the  public  as  furnishing  ; 

sleeping-car  accommodations  than  that  embodied  in  the 

court's  instructions ;  that  the  exercise  of  ordinary  care  I 

under  the  facts  and  circumstances  here  presented  was 

not  sufficient.  ! 

This  question  has  recently  been  considered  in  Repp 
V.  Indianapolis,  etc.,  Traction  Co.  (1915),  184  Ind.  671, 

111  N.  E.  614,  and  the  rule  of  law  there  ad-  . 

5.  duced  from  a  review  of  the  authorities  is  that  ' 
the  carrier's  duty  with  reference  to  personal  ef- 
fects retained  in  the  passenger's  possession  and  control 
is  to  exercise  reasonable  care  and  caution  to  protect  the 
same  from  loss  or  injury.  That  where  the  effects  are 
kept  within  the  possession  of  the  passenger,  the  car- 
rier is  not  the  insurer  of  the  safety  of  such  effects,  but 
is  liable  for  loss  or  injury  resulting  from  negligence, 
where  the  carrier  or  its  servants  fail  to  exercise  reason- 
able care  for  the  protection  of  the  same.    With  the 

exception,  however,  that  when  the  passenger, 

6.  without  the  kaowledge  of  the  carrier,  has  in  his 
possession  and  control  large  sums  of  money  or 

other  property  of  exceptional  value,  the  liability  of  the 
carrier  does  not  extend  to  the  same.  The  basis  for  this 
exception  is  that  under  the  ordinary  contract  of  car- 
riage, the  carrier  assumes  no  obligation  by  its  contract 
as  to  articles  of  property,  which  form  no  part  of  the 
passenger's  ordinary  luggage  or  personal  effects. 

In  Vo88  V.  Wagner  Palace  Car  Co.,  supra,  it  was  said : 
"In  the  case  of  Woodruff  Sleeping  and  Parlor  Coach 
Co.  V.  Diehl,  84  Ind.  274,  our  Supreme  Court  very 
clearly  defined  the  duties  and  liabilities  of  sleeping  car 
companies  toward  occupants  of  berths  upon  their 
coaches.  It  was  there  held  that  such  companies  are 
not  liable,  either  as  innkeepers  or  common  carriers, 
for  the  loss  of  goods  or  money,  but  that  they  are  re- 
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si>onsible  for  such  losses  when  the  same  occurred 
through  the  negligence  of  the  company  or  its  servants/' 
See,  also,  2  Shearman  and  Redfield,  Negligence  (6th 
ed.)  §526b. 

As  disclosed  by  the  instructions  of  the  court  to  the 
jury,  the  question  of  liability  of  appellee  The  Pulhnan 
Company,  the  degree  of  care  exacted  of  it  in  reference 
to  appellant's  property,  as  well  as  the  question  of  negli- 
gence on  the  part  of  appellee  The  Pullman  Company,  and 
contributory  negligence  on  the  part  of  appellant,  were 
all  submitted  to  the  jury,  and  under  instructions  that 
appear  to  have  clearly  stated  the  law  in  harmony  with 
the  foregoing  decisions,  and  many  others  that  might  be 
cited.  And  the  language  employed  by  the  court  in  in- 
structing the  jury  seems  to  have  be^i  as  favorable  to 
appellant  as  could  have  been  employed,  and  under  the 
instructions,  which  informed  the  jury  that  if  appellant 
was  deprived  of  her  jewelry  by  r^son  of  appellee  The 
Pullman  Company  or  its  servants  failing  to  exercise 
reasonable  care  therefor,  a  verdict  was  returned  for 
such  company.  Therefore  no  harm  resulted  to  appel- 
lant on  account  of  a  verdict  being  directed  by  the  court 
in  favor  of  the  railroad  company,  although,  no  doubt, 
the  trial  court  would  not  have  directed  a  verdict  in  this 
behalf  if  it  regarded  The  Pullman  Company  as  the  serv- 
ant of  the  railroad  company,  as  numerous  well-consid- 
ered iiuthorities  hold. 

It  is  not  necessary  to  a  decision  of  this  case  that  we 
pass  upon  the  question  as  to  whether  the  amount  of  per- 
sonal effects  in  the  way  of  jewelry  carried  by  appel- 
lant might  be  regarded  as  of  such  extraordinary  value 
as  to  bring  the  case  within  the  exceptions  heretofore 
announced. 

Appellant,  as  a  party,  was  examined  out  of  court  be- 
fore the  day  of  trial,  as  the  statute  provides,  and  upon 
the  trial  of  the  cause,  and  by  way  of  impeachment,  she 
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was  asked  if  she  did  not  make  certain  answers 

7.  to  questions  theretofore  propounded  to  her  in 
such   examination,   the  questions  and  answers 

being  read  to  her  from  such  examination ;  and  the  rec- 
ord here  discloses  by  her  testimony  that  she  made  the 
answers  as  set  forth  in  the  examination  referred  to. 
Counsel  in  argument,  over  the  objection  of  appellant, 
read  such  questions  and  answers  that  he  propounded  on 
cross-examination  from  the  examination  taken  out  of 
court,  and  commented  upon  the  same.  Appellant  in- 
sists that  in  the  absence  of  the  examination  itself  being 
put  in  evidence,  it  was  improper  for  appellee's  counsel 
to  make  use  of  the  same  as  he  did  in  his  argument  to 
the  jury;  that  it  was  not  a  paper  in  the  case.  The 
identical  questions  and  answers  referred  to  by  counsel 
in  his  argument  went  into  the  record  on  cross-examina- 
tion of  appellant,  and  if  the  same  had  been  transcribed 
by  the  court  reporter  from  his  record  and  furnished  to 
counsel,  he  would  have  had  a  similar  document,  so  far 
as  the  language  was  concerned,  to  the  one  from  which 
he  read ;  and  to  the  extent  that  it  was  made  use  of  by 
counsel,  it  was  a  paper  or  document  in  evidence  in  the 
case,  and  as  against  the  objection  urged  no  prejudicial 
error  was  committed  against  appellant  in  this  behalf. 
A  Pullman  company's  passenger  check  was  put  in  evi- 
dence, which  contained  the  following :  "Property  taken 
into  car  will  be  entirely  at  owner's  risk.'f    And 

8.  in  the  argument  of  the  cause  to  the  jury,  appel- 
lant's counsel  was  refused  permission  to  discuss 

the  law  relative  thereto,  being  informed  by  the  court 
that  he  could  read  the  instructions  of  the  court  to  the 
jury  as  the  law  of  the  case  and  make  the  application  of 
such  law  to  the  facts.  It  is  appellant's  contention  that 
the  provision  in  the  Pullman  passenger  check,  as  afore- 
said, was  void,  and  that  he  had  a  right  to  so  state  the 
law  in  this  respect'  to  the  jury  and  especially  wa^  it 
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error  to  refuse  him  permission  to  do  so  in  view  of  the 
fact  that  the  court  gave  no  specific  instruction  in  ref- 
erence thereto.  No  instruction  given  refers  specifically 
to  the  passenger  check  or  its  contents,  but  irrespective 
of  the  same,  the  jury  was  informed  that  if  The  Pull- 
man Company  failed  to  exercise  reasonable  care  for  ap- 
pellant's property  while  within  its  car  under  the  cir- 
cumstances disclosed  by  the  evidence,  and  that  it  was 
lost  or  stolen  by  reason  thereof,  The  Pullman  Company 
would  be  liable  for  such  loss.  Thus,  in  eifect,  no  im- 
portance was  attached  by  the  instruction  of  the  court  to 
the  provision  in  the  ticket ;  the  instructions  in  this  con- 
nection were  quite  favorable  to  appellant  and  the  ac- 
tion taken  by  the  trial  court  in  reference  to  the  pas- 
senger check  was  not  prejudicial  to  appellant.  As  to 
the  force  of  such  a  provision  in  a  passenger's  check, 
we  express  no  opinion,  it  being  unnecessary  to  a  disposi- 
tion of  the  cause. 

After  a  consideration  of  each  of  the  questions  pre- 
sented, we  have  reached  the  conclusion  that  no  error 
was  committed  by  the  trial  court  that  calls  for  a  re- 
versal of  the  judgment.  The  same  is  therefore  af- 
firmed. 

Note. — ^Reported  in  114  N.  E.  86.  Carriers:  duty  of  sleeping 
car  company  as  to  baggage  or  personal  effects  of  passengers,  21 
L.  R.  A.  289,  9  L.  R.  A.  (N.  S.)  407,  41  L.  R.  A.  (N.  S.)  799, 
L.  R.  A.  1915B  621,  6  Cyc  661,  10  C.  J.  1202,  5  Am.  St  35,  U 
Ann.  Cas.  521,  Ann.  Cas.  1912B  974;  jewelry  as  luggage  foi 
which  a  carrier  is  responsible,  99  Am.  St.  350. 
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Town  of  Poseyville  v.  Gatewood. 

[No.  9,591.    Filed  December  14,  1916.    Rehearing  denied  March 
27,  1917.     Transfer  denied  June  20,  1917.] 

1.  •  Dedication. —  Implied  Dedication, —  Requisites. —  Intent, — An 
implied  dedication  of  land  is  one  arising  by  law,  from  the  acts 
of  the  owner,  and  the  intention  to  dedicate,  which  is  the  foim- 
dation  and  vital  element  of  every  dedication,  mnst  clearly 
appear  before  a  dedication  can  be  implied,    p.  52. 

2.  Dedication. — Implied  Dedication. — When  Intent  Inforced, — 
Where  the  acts  and  conduct  of  a  landowner  are  such  as  fairly 
and  naturally  lead  to  the  conclusion  that  he  intended  to  dedi- 
cate the  land  to  the  public  use,  and  others  have  in  good  faith 
acted  upon  his  open  acts  and  conduct,  he  will  not  be  permitted 
to  aver  that  there  was  no  dedication,  but  the  law  will  conclu- 
sively infer  that  he  intended  what  his  acts  and  conduct  indi- 
cated, regardless  of  any  secret  intent,    p.  62. 

3.  Dedication. — Implied  Dedication,  —  Intent,  —  Evidence, — ^The 
extent  and  character  of  the  use  of  land  is  not  in  itself  sufficient 
to  show  an  intention  to  dedicate,  nor  is  the  time  during  which 
the  user  has  been  permitted,  or  mere  nonaction,  or  acquiescence, 
or  nonassertion  of  the  title,  sufficient,  but  such  facts  and  any 
other  circumstances  bearing  on  that  subject  have  probative 
force  in  determining  whether  there  was  in  fact  an  intention  to 
dedicate,    p.  58. 

4.  Affeal. — Findings* — Conclusiveness* — ^In  an  action  for«an  in- 
junction to  restrain  the  obstruction  of  a  drain  across  land 
claimed  to  have  been  impliedly  dedicated  to  public  use,  whether 
the  owner  or  his  grantors  intended  to  dedicate  the  way  to  the 
public  was  a  question  of  fact  which  the  trial  court  was  to 
determine  from  the  legitimate  inferences  to  be  drawn  from  all 
the  evidence  in  the  case,  and  the  court's  finding  on  such  ques- 
tion is  conclusive,    p.  54. 

From  Posey  Circuit  Court;  Herdis  F.  Clements, 
Judge. 

Action  by  the  town  of  Poseyville  against  Stephen 
Gatewood.  .  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 

James  Kilroy,  Lucius  C.  Embree  and  Morton  C  Em- 
hree,  for  appellant. 
Jesse  Wade  and  F.  P.  Leonard,  for  appellee. 
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IBACH,  J. — ^This  is  a  suit  for  injunction  and  involves 
the  right  of  appellant  to  maintain  an  open  ditch  or 
drain  across  a  city  lot,  the  property  of  appellee.  There 
was  a  trial  by  the  court,  and  a  general  finding  and 
judgment  for  appellee.  Appellant's  motion  for  a  new 
trial  was  overruled  and  such  ruling  is  assigned  as  error 
and  relied  on  for  reversal.  The  grounds  of  the  mo- 
tion not  waived  relate  to  the  sufficiency  of  the  evidence. 

The  cause  was  submitted  to  the  trial  court  upon  three 
issues  of  fact,  two  of  which  appellant,  in  effect,  admits 
it  was  unable  to  establish  by  the  evidence.  The  re- 
maining issue  is  that  of  dedication.  The  facts  dis- 
closed by  the  evidence  on  this  branch  of  the  case  are 
in  brief  as  follows:  Appellant  is  an  incorporated 
town.  The  lot  in  question  is  located  in  the  town  and 
was  purchased  by  appellee  about  two  years  prior  to  the 
obstruction  of  the  drain  upon  which  this  suit  is  predi- 
cated. Several  years  prior  to  such  purchase  appellant 
caused  to  be  constructed  a  drain — ^the  dimensions  of 
which  are  not  disclosed  by  the  evidence — across  the 
lot  near  the  center.  The  lot  is  about  200  feet  long. 
Since  its  original  construction  appellant  has  enlarged 
the  drain  until  it  was  five  feet  deep  and  eight  feet  wide 
where  it  passed  through  appellee's  lot.  From  time  to 
time  the  drain  was  cleaned  out  by  the  employes  of  ap- 
pellant. All  of  these  acts  were  done  with  the  knowl- 
edge and,  so  far  as  the  record  shows,  without  objec- 
tion on  the  part  of  appellee's  grantors,  the  then  owners 
of  the  land.  Since  the  construction  of  the  drain  other 
public  and  private  drains  have  been  connected  with  it 
and  it  has  been  used  ever  since  its  original  construc- 
tion to  drain  a  considerable  portion  of  the  town.  The 
obstruction  placed  by  appellee  causes  the  water  to  back 
up  in  the  sewer  and  on  the  property  of  private  owners 
above  the  obstruction.  Appellee  purchased  the  lot  with 
knowledge  of  the  drain  and  its  surroundings. 
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Appellant  contends  that  the  foregoing  facts  are  un- 
contradicted, and  that  the  use  by  the  public  of  the  drain 
with  the  knowledge  and  acquiescence  of  appellee  and 
his  immediate  and  remote  grantors  for  a  period  of  al- 
most twenty  years,  with  knowledge  of  the  character 
and  extent  of  such  use  and  without  objection,  conclu- 
sively established  an  implied  dedication.  We  there- 
fore proceed  to  consider  whether  or  not  the  evidence 
in  this  case  forces  a  conclusion  diiFerent  from  that 
reached  by  the  trial  court. 

An  implied  dedication  is  one  arising  by  operation  of 

law  from  the  acts  of  the  owner.    The  intention  of  the 

owner  to  set  apart  his  lands  for  the  use  of  the 

1.  public  is  the  foundation  and  vital  element  of 
every  dedication.    This  intention  will  govern  in 

determining  whether  or  not  a  dedication  exists,  in  so 
far  as  the  owner  of  the  soil  is  concerned.  The  inten- 
tion must  clearly  appear,  and  the  acts  and  declarations 
of  the  owner  relied  on  to  establish  it  must  be  clear,  con- 
vincing, and  unequivocal.  As  was  said  in  the  case  of 
San  Francisco  V.  Grote  (1898),  120  Cal.  59,  62,  52  Pac. 
128,  41  L.  R.  A.  335,  65  Am.  St.  155:  '*It  is  not  a 
trivial  thing  to  take  another's  land  (without  compen- 
sation), and  for  this  reason  the  courts  will  not  lightly 
declare  a  dedication  to  public  use.  It  is  elementary 
law  that  an  intention  to  dedicate  upon  the  part  of  the 
owner  must  be  plainly  manifest." 

But  the  intent  which  the  law  regards  is  that  which 
the  open  acts  of  the  owner  indicate  and  not  a  secret  in- 
tent.   Where  the  acts  and  conduct  of  the  land- 

2.  owner  are  such  as  fairly  and  naturally  lead  to 
the  conclusion  that  he  intended  to  dedicate  the 

land  to  the  public  use,  and  others  have  in  good  faith 
acted  upon  his  open  acts  and  conduct,  he  will  not  be 
permitted  to  aver  that  there  was  no  dedication,  but  the 
law  will  conclusively  infer  that  he  intended  what  his 
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acts  and  conduct  indicated.  City  of  Indianapolis  V. 
Kingsbury  (1885),  101  Ind.  200,  213,  51  Am.  Rep.  749; 
City  of  Columbus  v.  Dahn  (1871),  36  Ind.  330,  337; 
Town  of  Marion  v.  SkiUman  (1891),  127  Ind.  130,  26 
N.  E.  676,  11  L.  R.  A.  55;  Favst  v.  City  of  Huntington 
(1883),  91  Ind.  493,  494;  Cleveland,  etc.,  R.  Co.  V. 
Christie  (1912),  178  Ind.  691,  697,  100  N.  E.  299,  and 
cases  cited;  Cooper  v.  Monterey  Co.  (1894),  r04  Cal. 
437,  38  Pac.  106;  Hartley  v.  VermiUion  (1902),  (Cal.) 
70  Pac.  273;  Bloomington  v.  Bloomington  Cemetery 
Assn.  (1888),  126  111.  221,  227,  228,  18  N.  E.  298; 
McKey  v.  Hyde  Park  (1889),  134  U.  S.  84, 10  Sup.  Ct. 
512,  33  L.  Ed.  860;  Board,  etc.  V.  Huff  (1883),  91  Ind. 
333,  343,  344 ;  13  Cyc  477.  It  must  be  concluded  from 
these  authorities  that  where  the  facts  of  a  case  fail  to 
show  an  intent  to  dedicate  some  right  to  the  public,  the 
public  will  acquire  no  right  by  user  for  less  than  the 
statutory  period. 

The  courts  have  repeatedly  disclosed  that  extent  and 

character  of  the  use  is  not  sufficient  in  itself  to  show 

an  intention  to  dedicate ;  neither  is  the  period  of 

3.  time  during  which  the  user  has  been  permitted 
of  itself  sufficient  nor  is  mere  nonaction  or  ac- 
quiescence or  nonassertion  of  title  sufficient,  but  such, 
facts  and  any  other  circumstances  bearing  on  that  sub- 
ject have  probative  force  in  determining  whether  or 
not  there  was  in  fact  such  intention.  SheUhov^e  V. 
State  (1887),  110  Ind.  509,  11  N.  E.  484;  McKey  V. 
Hyde  Park,  supra;  Washburn,  Easements  and  Servi- 
tudes (4th  ed.)  212;  Faust  V.  City  of  Huntington^ 
supra;  Mauck  v.  State  (1879),  66  Ind.  177,  183.  Mere 
evidentiary  facts  of  themselves  do  not  constitute  dedica- 
tion. Shellhouse  V.  State,  supra;  Mauck  V.  State, 
supra. 

Applying  these  principles  to  the  facts  and  circum- 
stances shown  by  the  record,  it  seems  that  the  most  that 


54  APPELLATE  COURT  OF  INDIANA, 

Mayer  v.  Mellette — 65  Ind.  App.  54. 

can  be  said  of  appellee's  conduct  and  that  of  his 
4.     immediate  and  remote  grantors  is  that  they  show 

nonassertion  of  a  right,  a  mere  acquiescence  on 
their  part  in  the  use  by  the  public  of  the  drain  for  a 
number  of  years  without  objection.  At  any  rate, 
whether  or  not  appellee  or  his  grantors  intended  to 
dedicate  the  way  to  the  public  was  a  question  of  fact 
which  the  court  was  to  determine  from  the  legitimate 
inference  to  be  drawn  from  all  the  evidence  in  the  case. 
Since  the  trial  court  has  found  that  an  intention  to 
dedicate  the  land  in  suit  to  a  public  use  was  not  satis- 
factorily established,  we  are  not  at  liberty  to  dispute 
its  conclusion. 

We  have  held  that  the  judgment  of  the  lower  court 
must  be  sustained  upon  the  issue  of  dedication ;  and,  as 
the  pleadings  do  not  present  the  question  whether  ap- 
pellee, as  grantee  "of  his  predecessors*  title"  to  the  land, 
was  estopped  from  interfering  with  the  use  of  the  drain 
by  appellant,  we  are  not  called  upon  to  discuss  it. 
Judgment  affirmed. 

Note. — Reported  in  114  N.  E.  483.  Dedication:  by  implica- 
tion, intent,  13  Cyc  454,  52  Am.  Dec.  479. 


Mayer  v.  Mellette. 

[No.  9,111.    Filed  November  28,  1916.    Rehearing  denied  March 
16,  1917.     Transfer  denied  June  20,  1917.] 

1.  Appeal. — Review, — Verdict. — Presumptions. — ^In  an  action  for 
damages  sustained  in  an  automobile  collision  at  a  street  inter- 
section, in  the  absence  of  a  finding  that  plaintiff  knew,  at  the 
time  she  saw  defendant  approaching,  that  he  was  driving  reck- 
lessly, it  will  be  assumed,  if  necessary  to  support  the  general 
verdict  in  plaintiff's  favor,  that  she  acquired  such  knowledge 
when  defendant's  car  reached  a  point  near  her  own,  thus  creat- 
ing an  emergency  involving  a  possible  collision  and  her  own 
safety,    p.  59. 

2.  MuNiCTPAL  Corporations.  —  Streets.  —  Priority  of  Right  to 
Use  at  Street  Intersections*  —  The  driver  of  an  automobile, 
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much  closer  to  a  street  intersection  than  another  driver,  ap- 
parently had  the  right  of  way,  there  being  no  ordinance  or 
regulation  to  the  contrary,  and,  in  the  absence  of  an  indication 
that  it  was  imprudent  to  do  so»  she  was  authorized  to  go 
forward,  p.  69. 
8.  Municipal  Corporations.— Streete. — Use  at  Intersections, — 
Right  of  Parties. — Although  it  is  the  general  rule  that  when 
two  automobiles  are  approaching  a  street  crossing  the  one 
nearest  thereto  has  the  right  of  way,  if  the  situation  is  such 
as  to  impress  a  reasonably  prudent  person  that  a  collision  will 
occur  unless  the  driver  having  the  right  of  way  stops  his  car, 
it  is  his  duty  to  do  so  rather  than  to  enter  the  intersecting 
street,    p.  59. 

4.  Negligence. — Collision  on  Streets. — Contributory  Negligence, 
— Sudden  Peril. — Ccure  Required. — ^Where  one  about  to  drive 
an  automobile  into  a  street  intersection  is  suddenly  confronted 
with  the  peril  of  an  impending  collision  with  another  car  driven 
at  a  negligent  and  reckless  rate  of  speed,  he  is  not  gruilty  of 
contributory  negligence  if  his  conduct  under  the  circumstances 
and  in  view  of  the  emergency  is  that  of  a  person  of  ordinary 
prudence,  p.  60. 

5.  Negligence. — Collision  on  Streets. — ContribuUny  Negligence, 
— Jury  Question. — ^In  an  action  for  injuries  to  the  driver  of 
an  automobile  sustained  in  a  collision  at  a  street  intersection, 
answers  to  interrogatories  showing  that  plaintiff,  a  woman, 
was  driving  west  toward  the  crossing  and  that  defendant's  car 
was  being  driven  north  toward  the  same,  that  when  plaintiff 
was  about  to  turn  into  the  intersecting  street  at  a  speed  of 
eight  miles  an  hour  she  looked  to  the  north  and  saw  defendant's 
car  about  100  feet  away  approaching  the  crossing  at  a  speed 
between  thirty-five  and  forty  miles  an  hour,  that  plaintiff  began 
to  turn  southward  as  she  entered  the  cross  street,  and,  in 
attempting  to  avoid  a  collision  with  the  other  car,  increased 
the  speed  of  her  automobile  and  ran  into  a  telephone  pole, 
present  a  case  for  the  jury  on  the  issue  of  contributory  neg^ 
ligence.  p.  60. 

6.  Negligence. — Collision  on  Streets. — Evidence, — Sufficiency. — 
In  an  action  by  an  automobile  driver  for  damages  resulting 
from  a  collision  with  a  telephone  pole,  alleged  to  be  due  to  the 
negligence  of  the  driver  of  another  car,  evidence  showing  that 
as  plaintiff,  a  woman,  was  proceeding  toward  a  street  crossing 
from  the  east  at  a  speed  of  eight  miles  an  hour  she  saw  de- 
fendant about  100  feet  southward  approaching  the  intersection 
at  a  speed  of  thirty-five  to  forty  miles  an  hour,  that  defendant's 
car  was  headed  directly  toward  that  of  plaintiff  as  she  was 
making  the  turn  into  the  cross  street,  that  plaintiff,  in  an 
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attempt  to  avoid  a  collision,  increased  the  speed  of  her  car  and 
drove  it  into  a  telephone  pole,  and  that  immediately  thereafter 
defendant  returned  and  assumed  responsibility  for  the  accident, 
stating  that  he  was  driving  too  f asty  is  sufficient  to  sustain  a 
verdict  for  plaintiff,    p.  61. 

7.  Municipal  CoRPORiiTiONS. — Streets. — Use  a4^  Intersections, — 
Negligence.  —  Violation  of  Statute  or  City  Ordinance.  —  One 
driving  an  automobile  across  a  street  intersection  at  a  speed 
of  eight  miles  an  hour  in  violation  of  §10465  Bums  1908,  Acts 
1907  p.  558,  or  an  ordinance  of  the  city  of  Indianapolis,  is 
guilty  of  negligence,    p.  63. 

8.  Municipal  Corporations. — Collision  on  Streets. — Proximate 
Cause. — Violation  of  Statute  or  Ordinance. — Where  plaintiff, 
driving  an  automobile,  negligently  crossed  a  city  street  inter- 
section at  a  speed  of  eight  miles  an  hour  in  violation  of  both 
a  statute  and  a  city  ordinance,  it  does  not  conclusively  follow 
that  such  violation  was  the  proximate  cause  of  plaintiff  col- 
liding with  a  telephone  pole  in  attempting  to  avoid  being  struck 
by  defendant's  car,  where  the  position  of  plaintiff's  automobile 
at  the  time  of  the  accident  would  not  have  been  substantially 
different  had  she  proceeded  at  the  rate  of  speed  fixed  by  the 
statute  or  ordinance,    p.  63. 

9.  Appeal. — Review. — Refusal  of  Instructions. — ^Where  plaintiff 
drove  her  automobile  across  a  street  intersection  at  a  speed  of 
eight  miles  an  hour,  while  defendant  approached  the  crossing 
in  his  car  at  a  speed  of  forty  miles  an  hour,  both  drivers  vio- 
lating a  statute  and  a  city  ordinance  regulating  the  speed  of 
automobiles,  and,  in  attempting  to  avoid  a  collision  with  de- 

'  fendant's  car,  plaintiff  drove  her  machine  into  a  telegraph  pole, 
it  was  not  error  for  the  court  to  refuse  a  requested  instruction 
that  plaintiff's  violation  of  the  statute  and  ordinance  was  neg- 
ligence, and  there  could  be  no  recovery  if  it  proximately  con- 
tributed to  the  injury,  where  the  jury  was  warranted  in  finding 
that  plaintiff  was  placed  in  a  position  of  imminent  peril  by 
reason  of  defendant's  negligence  and  reckless  driving,  since, 
in  such  a  case,  plaintiff  was  not  guilty  of  negligence,  though 
she  violated  the  speed  regrulation,  if  her  conduct  under  the 
circumstances  was  that  of  a  person  of  ordinary  prudence,    p.  64. 

From  Marion  Superior  Court  (90,772) ;  Clarence  E, 
Weir,  Judge. 

Action  by  Edna  Mellette  against  Edward  L.  Mayer. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 
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Taylor,  Carter  &  Wright,  for  appellant. 

Russell  Willson  and  Romney  L.  WiUson,  for  appellee. 

Caldwell,  J. — ^Appellee's  complaint  is  in  substance 
as  follows :  About  ten  o'clock  on  the  morning  of  May 
25,  1912,  she  was  driving  a  small  automobile  westward 
along  the  north  side  of  Twenty-fifth  street,  approach- 
ing its  intersection  with  Delaware  street  in  the  city  of 
Indianapolis,  intending  to  turn  south  into  and  along  the 
latter  street.  At  the  same  time  appellant  was  driving 
a  large  automobile  northward  along  the  center  of  Dela- 
ware street,  approaching  its  intersection  with  Twenty- 
fifth  street,  and  intending  to  drive  thence  north  along 
the  former  street.  Appellee  having  reached  the  center 
of  Delaware  street,  was  in  the  act  of  making  a  turn 
southward  to  reach  the  west  side  of  the  street  where- 
upon appellant  approached,  driving  his  car  at  the  negli- 
gent and  unlawful  speed  of  twenty-five  miles  per  hour, 
and  as  a  consequence  appellee  was  unable  to  complete 
the  turn,  but  to  escape  a  collision  was  compelled  to,  and 
did,  accelerate,  as  her  car  was  headed  southwest,  and 
as  a  result  her  car  was  driven  into  contact  with  the 
curb  and  a  telephone  pole  standing  at  the  southwest 
comer  of  the  intersection,  whereby  appellee's  car  was 
damaged,  and  she  suffered  certain  physical  injuries  spe- 
cifically described  in  the  complaint. 

The  complaint  charges  appellant  with  negligence  in 
speed,  and  in  failing  to  turn  his  car  to  the  east  side  of 
the  street.  The  sufficiency  of  the  complaint  is  not  ques- 
tioned. Answers  having  been  filed  and  the  case  brought 
to  issue,  a  trial  resulted  in  a  verdict  in  appellee's  favor 
for  $700,  on  which  judgment  was  rendered. 

Appellant  urges  that  the  court  erred  in  overruling 
his  motion  for  judgment  on  the  answers  returned  by  the 
jury  to  interrogatories  submitted.  These  answers  dis- 
close the  following  facts:    Twenty-fifth  street  is  twen- 
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ty-four  feet  wide  from  curb  to  curb  and  fifty  feet  wide 
from  property  line  to  property  line.  The  correspond- 
ing dimensions  of  Delaware  street  are  thirty  feet  and 
fifty  feet,  and  both  streets  are  in  a  closely  built  up  sec- 
tion of  the  city.  A  brick  storeroom  extended  to  each 
property  line  at  the  northeast  comer  of  the  intersec- 
tion. The  front  wall  of  a  dwelling  house  at  the  south- 
east comer  of  the  intersection  extended  to  within  twen- 
ty-eight feet  and  its  front  porch  to  within  twenty  feet 
of  the  Delaware  street  curb.  Appellee's  speed  ap- 
proaching Delaware  street  along  the  north  side  of 
Twenty-fifth  street  was  about  twelve  miles  per  hour. 
On  entering  the  latter  sho  reduced  her  speed  to  eight 
miles  per  hour.  Immediately  after  passing  the  line  of 
the  porch,  she  saw  appellant's  car  approaching  at  a 
point  about  100  feet  south  of  Twenty-fifth  street.  There 
was  nothing  to  prevent  her  from  seeing  it  continuously 
thereafter  until  it  passed  in  front  of  her  car.  It  passed, 
however,  to  the  rear  or  east  of  her  car,  colliding  with 
it  slightly.  Appellee  began  to  make  the  turn  south- 
ward as  she  entered  Delaware  street  rather  than  after 
she  reached  the  center,  and  having  commenced  to  make 
the  turn,  she  did  not  thereafter  change  the  course  of 
her  car,  made  no  effort  to  stop  it,  and  thereby  avoid 
colliding  with  the  pole  that  stood  a  few  feet  southwest 
of  the  southwest  comer  of  the  intersection,  but,  on  the 
contrary,  accelerated  and  ran  into  the  pole,  and  thereby 
damaged  her  car.  There  was  nothing  to  prevent  her 
from  driving  west  across  the  intersection  and  along 
Twenty-fifth  street,  except  that  her  car  was  headed 
southwest.  A  car  such  as  appellee  was  driving,  when 
nmning  twelve  miles  per  hour,  could  be  stopped  in  six 
or  seven  feet.  Appellee  purchased  her  car  May  14, 
1912.  Prior  to  the  purchase  she  had  four  weeks'  ex- 
perience in  driving  a  car. 
Appellant,  in  support  of  his  motion,  contends  that 
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the  facts  found  establish  affirmatively  that  the  accident 
was  caused  proximately  by  appellee's  contribu- 

1.  tory  negligence.  It  is  not,  and  cannot  consist- 
ently be,  argued  that  the  facts  found  acquit  ap- 
pellant of  negligence.  It  must  therefore  be  assumed  in 
considering  such  motion  that  appellant  was  guilty  of 
negligence  as  charged  and  as  determined  by  the  general 
verdict.  There  is  no  finding  that  appellee  knew  at  the 
time  when  she  saw  appellant  approaching  that  he  was 
driving  recklessly,  if  such  were  the  case.  It  should 
therefore  be  assumed,  if  necessary  to  sustain  the  gen- 
eral verdict,  that  she  acquired  such  knowledge  when  ap- 
pellant's car  had  reached  a  point  near  appellee's  car, 
thus  creating  an  emergency  involving  a  possible  colli- 
sion and  consequently  appellee's  safety.  When  appel- 
lee's car  was  twenty  feet  from  the  east  line  of  the  in- 
tersection, appellant's  car  was  100  feet  south  of 

2.  its  south  line.    As  appellee  was  much  closer  to 
the  intersection  than  appellant,  and  the  record 

disclosing  no  ordinance  or  regulation  to  the  contrary, 
appellee  apparently  had  the  right  of  way,  and,  in  the 
absence  of  an  indication  that  it  was  imprudent  to  do 
so,  she  was  authorized  to  go  forward.  Elgin  Dairy 
Co.  V.  Shepherd  (1915),  183  Ind.  466,  474,  108  N.  E. 
234,  109  N.  E.  353.    She  did  go  forward  reduc- 

3.  ing  her  speed  as,  under  ordinary  circumstances, 
would  be  proper,  considering  that  she  was  enter- 
ing an  intersection  and  that  it  was  her  purpose  to  turn 
to  the  south.  It  is  true  that  under  some  circumstances 
it  would  have  been  her  duty  to  stop  her  car  rather  than 
enter  the  intersection,  as  if  the  situation  were  such  as  to 
imprei^  a  reasonably  prudent  person  that  otherwise  a 
collision  would  have  been  likely.  The  answers  here, 
however,  do  not  compel  such  a  presumption.  If  the 
length  of  appellee's  car  be  added  to  the  breadth  of  ap- 
pellant's, and  the  sum  deducted  from  the  width  of  the 
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street  between  curbs,  the  portion  of  the  street  available 
for  clearance  purposes  is  approximately  ascertained. 
The  car  dimensions,  however,  are  not  found.  Such 
available  space  was  divided,  a  part  being  on  the  east 
side  and  a  part  on  the  west  side,  after  appellee  had  en- 
tered the  intersection.  Appellee  by  proceeding  in- 
creased the  clearance  on  the  side  of  the  street  to  which 
appellant  should  have  guided  his  car  in  passing,  and  it 
would  therefore  seem  that  she  properly  moved  forward. 
Moreover,  had  appellee  merely  proceeded  at  a  reduced 
speed,  and  had  appellant  continued  at  the  alleged  speed, 
by  calculation  it  may  be  determined  that  a  disastrous 
collision  would  have  been  probable.  Apparently, 
therefore,  she  properly  accelerated.  It  is  a  reasonable 
assumption  under  the  answers  to  the  interroga- 

4.  tories,  aided  by  presumptions  that  must  be  in- 
dulged in  view  of  the  allegations  of  the  com- 
plaint, that  appellant's  negligence  gave  rise  to  an  emer- 
gency wherein  appellee  was  compelled  hastily  to  elect 
between  appellant's  car  probably  colliding  with  her  car, 
and  driving  her  own  car  towards  the  curb  and  pole. 
She  chose  the  latter  course.  If  her  conduct  under  the 
circumstances  and  in  view  of  the  emergency  was  that 
of  a  person  of  ordinary  prudence,  she  was  not  guilty  of 
contributory  negligence.  Indiana  Union  Traction  Co. 
V.  Love  (1913),  180  Ind.  442,  99  N.  E.  1005;  Mclntyre 
V.  Omer  (1905),  166  Ind.  57,  76  N.  E.  750,  4  L.  R. 
A.  (N.  S.)  1130,  117  Am.  St.  359,  8  Ann.  Cas.  1087. 

The  facts  found  in  answer  to  the  interrogatories 

5.  present  a  case  properly  for  the  jury  on  the  issue 
of  contributory  negligence.    The  jury  by  the 

general  verdict  determined  that  issue  in  appellee's 
favor.  The  court  did  not  err  in  overruling  the  motion. 
Appellant  challenges  the  sufficiency  of  the  evidence. 
There  was  evidence  to  sustain  the  facts  returned  in 
answer  to  the  interrogatories  and  other  evidence  in  some 
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respects  contradictory,  however,  to  the  following 
6.    effect:    Appellant  approached  the  intersection, 

driving  along  or  west  of  the  center  line  of 
the  street,  his  speed  being  thirty-five  to  forty  miles  per 
hour.  He  was  approaching  in  a  direct  line  towards 
appellee's  car  as  the  latter  was  making  the  turn,  where- 
upon she  accelerated  and  drove  her  car  into  the  pole. 
Appellant's  car  struck  the  rear  part  of  the  left  rear 
fender. of  appellee's  car,  damaging  it  slightly.  Appel- 
lant's car  came  to  a  stop  in  the  center  of  the  street  some 
distance  north  of  the  intersection.  There  was  evidence, 
not  accepted  by  the  jury  as  true,  however,  that  appel- 
lant's car  passed  in  front  of  appellee's  car  and  in  so 
doing  that  it  was  guided  to  the  west,  and  other  evidence 
that  its  course  was  not  changed.  The  evidence  is  con- 
clusive that  appellant  was  driving  very  much  faster 
than  appellee.  Appellant,  having  stopped  his  car,  re- 
turned to  the  intersection,  and  stated  that  he  was  to 
blame  for  the  accident,  and  that  he  was  driving  too  fast. 
He  complimented  appellee  for  the  manner  in  which  she 
handled  her  car,  and  commended  the  coolness  which 
she  manifested  in  the  occurrence.  Appellant  testified  in 
substance  that  the  respective  situations  and  courses  of 
the  two  cars  were  such  as  threatened  an  immediate  and 
a  very  serious  collision,  averted,  however,  by  his  act  in 
turning  to  the  west  and  passing  in  front  of  appellee's 
car.  As  we  have  said,  however,  there  was  other  evi- 
dence and  the  jury  so  found  that  appellant  passed  to 
the  rear  of  appellee's  car.  Considering  only  the  evi- 
dence favorable  to  that  end,  as  the  rule  that  obtains  in 
this  court  requires  us  to  do,  it  is  sufficient  to  sustain  the 
verdict. 

Instruction  No.  11  requested  by  appellant  was  re- 
fused. It  is  to  the  effect  that  in  the  closely  built  up' 
sections  of  the  city  the  lawful  rate  of  speed  was  eight 
miles  per  hour,  and  one-half  the  ordinary  speed  in  mak- 
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ing  the  turn  from  one  street  to  another  and  at  intersec- 
tions, and  that,  if  the  jury  found  from  the  evidence 
that  the  accident  occurred  in  a  closely  built  up  section 
of  the  city,  and  that  appellee  violated  the  statute  or 
ordinance  regulating  such  speed,  such  violation  was  neg- 
ligence, and  if  such  violation  proximately  contributed 
to  the  accident,  appellee  could  not  recover,  and  that  the 
verdict  should  be  for  the  appellant. 

Section  10465  Bums  1908,  Acts  1907  p.  558,  was  in 
force  at  the  time  of  the  occurrence  involved  here.  Its 
material  part  is  in  substance  that  no  person  should 
operate  a  motor  vehicle  in  any  public  highway  at  any 
rate  of  speed  greater  than  is  reasonable  and  proper, 
and  that  in  no  event  should  it  be  operated  at  a  greater 
rate  of  speed  than  eight  miles  per  hour  in  the  business 
or  closely  built  up  portions  of  any  municipality,  and 
that  on  approaching  a  crossing  or  intersecting  highway, 
a  motor  vehicle  should  not  be  operated  at  a  speed  greater 
than  is  reasonable  and  proper.  This  statute  has  since 
been  superseded  by  a  later  enactment.  Acts  1913  p. 
779,  §10464  et  seq.  Bums  1914. 

Section  7  of  an  ordinance  of  the  city  of  Indianapolis, 
enacted  in  1910,  was  read  in  evidence.    It  is  as  follows : 

'^No  vehicle  shall  cross  a  main  thoroughfare  or 
make  a  turn  at  a  speed  rate  exceeding  one-half  its 
regular  speed." 

Treating  the  ordinance  as  supplemental  to  the  stat- 
ute, we  construe  the  term  "regular  speed,"  as  used  in 
the  former,  to  mean  a  speed  otherwise  lawful.  The  ef- 
fect of  the  ordinance  then  in  its  relation  to  this  case  was 
to  render  it  unlawful  to  drive  a  motor  vehicle  across 
a  main  thoroughfare  or  in  making  a  turn  in  the  closely 
built  up  sections  of  Indianapolis  at  a  greater  rate  of 
speed  than  four  miles  per  hour.  Returning  to  a  con- 
sideration of  the  refused  instruction,  it  was  broad 
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enough  in  its  terms  to  bring  to  the  consideration  of 
the  jury  two  situations,  the  one  of  which  merged  im- 
mediately into  the  other.  Portraying  the  first,  there 
was  evidence  that  appellee  approached  the  intersection, 
driving  at  the  rate  of  twelve  miles  per  hour,  and  that 
on  reaching  the  intersection  she  reduced  the  sp^ed  to 
eight  miles  per  hour.  These  facts  were  also  specif- 
ically found  by  the  jury.  She  approached  the  inter- 
section then  at  a  speed  exceeding  the  statutory  rate, 
if  the  location  was  within  a  closely  built  up  section 
of  the  city,  and  the  jury  so  found.  There  was  no  di- 
rect evidence  whether  appellee  traversed  the  intersec- 
tion at  a  speed  of  eight  miles  per  hour  after  entering  it, 
and  down  to  the  point  where  she  accelerated.  She  re- 
duced her  speed  to  eight  miles  per  hour  at  the  line  of 
the  intersection,  but  whether  such  speed  continued,  or 
whether  she  actually  traveled  to  the  center  of  Delaware 
street  in  excess  of  the  ordinance  rate,  is  left  to  infer- 
ence. There  was  evidence  then  that  appellee  violated 
the  statute  approaching  the  intersection,  but  the  jury 
was  warranted  in  finding  either  way  on  the  question  of 
whether  she  violated  the  ordinance  while  traversing  the 
intersection  to  the  center  of  Delaware  street.    In 

7.  violating  the  statute  she  was  guilty  of  negligence. 
If  the  jury  found  she  violated  the  ordinance,  she 

was  guilty  of  negligence  also  in  that  respect.  To  that 
effect  was  the  tendered  instruction.  Af .  S.  Huey  Co.  V. 
Johnston  (1904),  164  Ind.  489,  73  N.  E.  996;  PennsyU 
vania  Co.  V.  Horton  (1892),  132  Ind.  189,  31  N.  E.  45; 
Fox  V.  Barekman  (1912),  178  Ind.  572,  99  N.  E.  989. 
The  instruction  was  further  to  the  effect  that  if 

8.  appellee's  negligence  in  violating  the  statute  or 
ordinance  contributed  proximately  to  the  injury, 

the.  verdict  should  be  for  appellant.  While  appellee  was 
in  the  situation  indicated,  appellant  was  driving  his  car 
at  an  unlawful  and  negligent  rate  of  speed  in  a  direct 
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line  toward  her  car.  As  we  have  said,  the  jury  might 
have  inferred  from  the  evidence  that  appellee's  car 
traversed  the  intersection  in  excess  of  the  ordinance 
rate,  and  that  it  occupied  its  exact  location  by  reason 
thereof.  Had  the  jury  so  inferred,  and  had  a  collision 
occuri^ed  at  that  point,  it  would  not  have  conclusively 
followed  that  appellee's  violation  of  the  ordinance  con- 
tributed proximately  to  such  collision,  for  the  reason 
that  the  position  of  her  car  would  not  have  been  sub- 
stantially different  had  she  ran  within  the  ordinance 
rate.  The  situation  and  circumstances  were  such,  how- 
ever, as  to  render  the  question  of  proximate  cause,  in 
its  relation  to  appellee's  entire  conduct,  one  of  fact  for 
the  jury.  The  tendered  instruction  so  treated  it;  and 
were  no  other  situation  involved,  we  should  feel  bound 
to  hold  that  its  refusal  was  error.  There  was,  how- 
ever, another  situation.  As  we  have  said,  appel- 
9.  lee,  in  traversing  the  intersection  to  its  center, 
may  or  may  not  have  violated  the  ordinance,  and 
consequently  may  or  may  not  have  been  guilty  of  negli- 
gence in  that  respect.  As  appellee  reached  the  halfway 
point  of  the  intersection,  a  collision  was  imminent. 
The  witnesses  agree  on  that  question.  Appellee  there- 
upon accelerated  and  thereby  barely  averted  a  disas- 
trous collision,  but  in  so  doing  drove  the  car  into  the 
pole,  and  thus  the  injury  was  inflicted.  Regardless  of 
what  may  have  been  the  view  of  the  jury  respecting  ap- 
pellee's speed  as  she  traversed  the  intersection  to  the 
center  of  Delaware  street,  the  evidence  was  sufficient  to 
warrant  a  finding  that,  after  accelerating,  she  exceeded 
the  ordinance  rate.  The  tendered  instruction  as  appli- 
cable to  such  situation,  being  the  situation  that  devel- 
oped rapidly  and  immediately  into  the  injury,  would 
have  required  the  jury  to  find  that  a  speed  provoked 
by  such  an  emergency,  if  in  excess  of  the  ordinance 
rate,  was  negligence.    As  we  have  hereinbefore  indi- 
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cated,  to  such  a  situation  another  principle  is  appli- 
cable: Where  a  person  being  without  fault  is  brought 
face  to  face  with  an  imminent  peril  occasioned  by 
another's  negligence,  his  conduct  in  the  emergency  in 
seeking  to  rescue  himself  from  such  peril  must  be  meas- 
ured by  the  standard  of  a  person  of  ordinary  prudence ; 
that  is,  if  appellee  was  placed  in  such  position  of  immi- 
nent peril  through  no  fault  of  her  own,  but  by  reason  of 
appellant's  negligence,  and,  as  we  have  said,  the  jury 
would  have  been  warranted  in  so  finding,  and  if  her 
conduct  in  accelerating  her  car  was  that  of  a  person  of 
ordinary  prudence  under  the  circumstances,  she  was 
not  guilty  of  negligence  in  so  doing,  even  though  she 
exceeded  the  ordinance  rate.  In  addition  to  authorities 
above  cited,  see  the  following :  City  of  Indianapolis  V. 
PeU  (1916),  62  Ind  App.  191,  111  N.  E.  22;  Lake  Shore, 
etc.,  R.  Co.  v.  Myers  (1912),  52  Ind.  App.  59,  98  N. 
E.  654, 100  N.  E.  313;  Schultz  v.  State  (1911),  89  Neb. 
34,  130  N.  W.  972,  33  L.  R.  A.  (N.  S.)  403,  Ann.  Cas. 
1912C  495;  Dickinson  v.  Erie  R.  Co.  (1910),  81  N.  J. 
Law  464,  81  Atl.  104,  37  L.  R.  A.  (N.  S.)  150,  2  R.  C. 
L,  1192;  LeMay  v.  Springfield  Street  R.  Co.,  37  L.  R.  A, 
(N.  S.)  43,  note;  Cloherty  v.  Griffiths  (1914),  82  Wash. 
634,  144  Pac.  912;  Calahan  v.  Moll  (1915),  160  Wis. 
523, 152  N.  W.  179,  L.  R.  A.  1916A  744,  and  note;  Shef- 
field V.  Union  Oil  Co.  (1914),  82  Wash.  386,  144  Pac. 
529. 

In  the  case  last  cited,  involving  circumstances  some- 
what similar  to  those  presented  here,  the  court  said: 
'It  is  true,  we  have  said  in  a  number  of  cases,  and  it 
is  undoubtedly  the  law,  that  failure  to  observe  the  law 
of  the  road  is  negligence.  But  this  rule  must  be  ap- 
plied in  connection  with  the  circumstances  under  which 
its  observance  is  called  for,  and  as  applied  to  the  facts 
of  this  case,  we  do  not  think  that  we  can  say,  as  a  mat- 
VOL.  65—5 
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ter  of  law,  that  respondent's  act  was  such  as  to  pre- 
clude his  recovery/'  We  conclude  that,  under  the  cir- 
cumstances of  this  case,  the  court  did  not  err  in  refus- 
ing the  tendered  instruction. 

We  find  no  error  in  giving  instructions  complained  of 
or  in  refusing  other  instructions  tendered.  Judgment 
affirmed. 

Note.-- Reported  in  114  N.  E.  241.  Nesrligence:  violation  of 
statute  or  ordinance  as  contributory  negligence,  4  Ann.  Cas.  513 ; 
rights  and  duties  of  drivers  of  automobiles  on  highways,  108  Am. 
St.  215;  law  of  the  road  at  crossings,  1  Ann.  Cas.  164.  Trial: 
respective  functions  of  court  and  jury  with  respect  to  question 
of  proximate  cause,  Ann.  Cas.  1913B  351. 


Farmers'  and  Merchants'  Mutual  Life  Associa- 
tion V.  Mason. 

[No.  9,264.    FUed  June  21,  1917.] 

1.  Insurance. — Life  Insurance, — Premiums. — Payment  by  Note. 
— The  payment  of  an  insurance  premium  by  note  may  be  either 
absolute  or  conditional,  depending  on  the  intention  of  the  par- 
ties at  the  time  of  the  execution  of  the  note,  and  the  intention 
may  be  expressed  in  the  policy,  or  in  the  note  itself,    p.  74. 

2.  Insurance. — Life  Insurance, — Payment  by  Note, — Effect, — ^A 
nonnegotiable  note  given  for  insurance  premiums  was  merely 
a  conditional,  and  not  an  absolute,  payment,  where  a  provision 
in  the  insurance  certificate  designated  payment  by  note  as  an 
attempted  payment,  the  insurer's  receipt  was  given  for  the 
note  and  not  for  the  premium,  and  there  was  no  evidence  of 
an  agreement  that  the  note  was  to  be  accepted  as  absolute 
payment  of  the  premiums  for  which  it  was  given,    pp.  74, 75. 

3.  Bills  and  Notes. — Negotiability, — Statutes, — A  note  executed 
prior  to  the  Negotiable  Instruments  Act,  §9089a  et  seq.  Bums 
1914,  Acts  1913  p.  120,  and  not  payable  in  a  bank  in  this  state, 
is  nonnegotiable.    p.  75. 

4.  Insurance. — Life  Insurance, — Premiums, — Payment  by  Note, 
— Policy  Provisions, — Scope  and  Effect, — Provisions  in  a  policy 
of  insurance  in  reference  to  the  payment  of  premiums  by  note 
need  not  be  incorporated  in  the  note  to  make  such  provisions 
effective,    p.  77. 

5.  Insurance. — Life  Insurance, — Forfeitures, — Pa/yment  of  Pre- 
miuws  by  Notes, — An  insurance  certificate  providing  that  it 
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shall  be  incontestable  after  two  years,  except  for  the  non- 
payment of  premiums,  may  be  contested  after  such  period  on 
the  ground  that  a  note  given  for  premiums  past  due  was  not 
paid,  where  the  note  was  not  accepted  as  absolute  payment, 
but  merely  operated  to  extend  the  time  for  payment,  so  that 
failure  to  pay  the  note  was  failure  to  pay  the  premiums  for 
which  it  was  given,    p.  78. 

6.  INSUBANCE.— Contralto. — Construetion. — An  insurance  certifi- 
cate should  be  construed  as  a  whole,  and,  if  possible,  every 
part  thereof  given  effect,    p.  79. 

7.  Insurance. —  Life  Insurance. —  Policy. —  Conatruction. —  For- 
feiturea. — A  provision  in  a  certificate  of  insurance  that  the 
certificate  should  be  incontestable  after  two  years,  except  for 
nonpayment  of  premiums,  is  not  in  conflict  with  a  forfeiture 
clause  providing  for  the  lapsing  of  a  certificate  where  a  note 
given  in  payment  of  a  premium  is  not  paid,  as  the  provisions, 
when  construed  together,  mean  that  the  certificate  may  be 
contested  after  two  years  for  the  nonpayment  of  premiums  or 
notes  given  therefor,    p.  80. 

8.  Insurance.  —  Life  Insurwnce. — Policy. — By-Laws. — Construe- 
tion. — Whether  an  insurance  association's  by-law  as  to  the 
lapsing  of  an  insurance  certificate  is  unenforceable  as  being 
too  indefinite  is  immaterial,  where  the  situation  is  definitely 
covered  by  a  provision  in  the  certificate  itself,    p.  80. 

9.  Insurance. — Life  Insurance. — Forfeitures. — Retention  of  Un' 
paid  Premium  Note. — An  insurance  company  did  not  waive  a 
provision  forfeiting  the  policy  for  nonpayment  of  premiums  by 
merely  retaining  an  unpaid  note  given  for  premiums,  where 
the  insurer  made  no  effort  to  collect  the  note,  or  to  assert  it, 
as  an  obligation  against  the  insured  or  his  estate,  and  refused 
to  accept  payment  from  the  beneficiary  after  the  death  of  the 
insured,    pp.  81, 83. 

10.  Insurance. — Forfeitures. — Payment  of  Premiums. — Waiver. 
— ^A  provision  in  an  insurance  certificate  for  forfeiture  for 
nonpayment  of  a  premium  or  a  premium  note,  being  for  the 
benefit  of  the  insurer,  may  be  waived  by  it.    p.  82. 

11.  Insurance. — Life  Insurance. — Forfeitures. — Nonpayment  of 
Premium. — The  fact  that  an  insurer  sometimes  applied  com- 
missions due  from  it  to  the  insured  for  premiums  owed  by  him 
is  not  sufficient  evidence  that  it  waived  the  forfeiture  provided 
by  the  terms  of  the  policy  for  nonpayment  of  premiums  as 
regards  premiums  due  and  unpaid  at  a  time  when  insured  had 
no  commissions  to  his  credit,  since  the  insurer  was  under  no 
obligation  to  await  the  accumulation  of  commissions  which 
could  be  applied  to  the  payment  of  delinquent  premiums, 
pp.  84, 86. 
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12.  Insurance.  —  Forfeiture. — Waiver, — Definition. — ^Waiver  is 
where  one  in  possession  of  any  right,  whether  conferred  by 
law  or  by  contract,  and  with  full  knowledge  of  material  facts, 
does  or  forbears  the  doing  of  something  inconsistent  with  the 
existence  of  the  right  or  his  intention  to  rely  upon  it.    p.  86. 

13.  Insurance. — Life  Insurance. — Forfeiture  for  Nonpayment 
of  Premiume. — Estoppel. — An  insurer  is  not  estopped  from 
asserting  a  forfeiture,  as  provided  in  the  policy,  for  nonpay- 
ment of  premiums  because  commissions  earned  by  insured  in 
selling  insurance  had  at  times  been  applied  on  premiums  due 
from  him,  and  because  he  had  been  rdnstated  on  payment  of 
delinquent  premiums,  where  no  premiums  had  been  paid  in 
commissions  during  the  last  fifteen  months  preceding  the  death 
of  the  insured,  and  he  had  been  required  to  furnish  a  certificate 
of  good  health  on  several  occasions  as  a  condition  precedent  to 
reinstatement  after  failure  to  pay  premiums  when  due.  pp.  88, 
91. 

14.  Insurance.  —  Forfeiture  for  Nonpayment  of  Premiuma. — 
Estoppel — An  insurer  will  be  estopped  to  insist  upon  a  for- 
feiture, if,  by  an  agreement,  either  expressed  or  implied  by 
the  course  of  its  conduct,  it  leads  the  insured  to  believe  that 
his  premiums  will  be  received  after  the  appointed  day.    p.  88. 

16.  Insurance.  —  Life  Insurance.  —  Accepting  Delinquent  Pre- 
miums.— Waiver. — ^An  insurer's  occasional  voluntary  indulgence 
in  accepting  delinquent  premiums,  in  the  absence  of  an  express 
or  implied  agreement  to  waive  payment  of  assessments  accord- 
ing to  the  conditions  of  the  contract,  cannot  be  construed  as 
a  permanent  waiver,  or  as  depriving  the  company  of  the  right 
to  insist  upon  a  forfeiture,  or  to  cancel  its  policy  on  account 
of  the  failure  to  pay  according  to  the  stipulations  therein, 
p.  90. 

16.  Insurance. —  Policy, —  Forfeiture  Clauses. —  Construction^ — 
Though  forfeitures  are  not  favored  by  the  law,  courts  must 
enforce  them  when  the  party  by  whose  fault  they  are  incurred 
cannot  show  some  good  ground  in  the  conduct  of  the  other 
party  on  which  to  base  a  reasonable  excuse  for  the  default, 
p.  91. 

17.  Insurance. — Life  Insurance. — Policy  Provisions. — Waiver. — 
Evidence. — Admissibility. — In  an  action  on  a  life  insurance 
policy,  which  required,  as  a  condition  precedent  to  reinstate- 
ment when  a  policy  had  lapsed  for  nonpayment  of  premiums, 
that  insured  should  furnish  a  satisfactory  certificate  of  good 
health,  where  the  jury  was  required  to  determine  whether  the 
policy  had  been  reinstated  by  the  insurer's  acceptance  of  a 
note  for  delinquent  premiums  for  a  i>eriod  up  to  a  certain  date, 
a  postal  card  from  the  insurer  to  the  insured  notifying  him 
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that  another  premium,  payable  in  advance,  was  due  on  such 
date  was  admissible  on  the  question  of  whether  the  require- 
ment as  to  the  certificate  of  good  health  had  been  waived  by 
the  insurer,  there  being  no  evidence  that  such  certificate  had 
been  furnished,    p.  92. 

18.  iNSUSiiNCE. — Life  Insurance, — Evidence, — Receipts  of  Pre" 
mium  Payments, — Admissibility, — ^In  an  action  to  recover  on  a 
life  insurance  policy,  receipts  executed  by  the  insurer  showing 
the  payment  of  premiums  by  insured  are  admissible  as  tending 
to  show  that  insured  had  performed  his  part  of  the  contract, 
p.  92. 

19-  Insurance.  —  lAfe  Insurance, — Action  en  Policy,  —  Instruc- 
tions,— Ignoring  Evidence, — Nonpayment  of  Premiums, — ^In  an 
action  on  a  certificate  of  insurance,  an  instruction  that,  if 
insured  executed  a  note  in  payment  of  all  premiums  up  to 
specified  date,  and  the  insurer  accepted  such  note  as  payment, 
the  insured  might  recover,  was  erroneous  as  ignoring  the  fact 
that  under  the  provisions  of  the  certificate  it  might  lapse  if  the 
note  was  not  paid.    p.  92. 

20.  Insurance. — Life  Insurance* — Action  on  Policy. — Instruo' 
turns, — In  an  action  on  an  insurance  certificate,  an  instruction 
that  the  insured's  acceptance  of  a  note  for  delinquent  pre- 
miums kept  the  certificate  in  full  force  up  to  a  specified  date, 
and  that  insured  could  keep  it  alive  by  paying  the  premium 
due  immediately  after  such  date,  was  erroneous  as  ignoring  the 
possibility  that  under  the  provisions  of  the  certificate  it  might 
lapse  upon  nonpayment  of  the  note.    p.  93. 

From  Pike  Circuit  Court;  John  L.  Bretz,  Judge. 

Action  by  Elizabeth  Mason  against  the  Farmers'  and 
Merchants'  Mutual  Life  Association.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Reversed. 

Lucius  C.  Embree  and  Morton  C.  Embree,  for  ap- 
pellant. 

John  R,  Brill,  Frank  H.  Hatfield  and  John  W.  Brady, 
for  appellee. 

Batman,  J.— On  May  30,  1910,  appellant  issued  a 
certificate  on  the  life  of  Ulysses  G.  Mason  in  the  sum  of 
$1,000,  in  consideration  of  the  pajnnent  of  quarterly 
premiums  of  $4.91  on  the  first  days  of  January,  April, 
July,  and  October  in  each  year,  in  which  appellee,  the 
wife  of  the  insured,  was  named  as  the  beneficiary.    The 
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insured  died  on  April  28,  1913,  and  appeflee  filed  her 
complaint  in  the  court  below  in  three  paragraphs,  to 
recover  on  said  certificate.  The  first  paragraph  was 
dismissed,  and  trial  was  had  on  issues  formed  on  the 
second  and  third  paragraphs.  As  no  question  is  pre- 
sented in  this  court  on  the  sufficiency  of  the  pleadings, 
we  will  only  briefly  indicate  their  contents.  The  first 
paragraph  of  the  complaint  alleges  in  substance,  among 
other  things,  the  issuance  of  the  certificate,  the  death 
of  the  insured,  and  the  performance  on  the  part  of  ap- 
pellee and  the  insured  of  all  the  conditions  of  said  pol- 
icy on  their  part  to  be  performed,  while  the  second 
paragraph  excepts  from  such  performance  the  payment 
of  a  portion  of  such  premiums  in  cash,  alleges  the  exe- 
cution of  promissory  notes  in  payment  of  such  portions, 
that  such  promissory  notes  were  accepted  by  appellant 
in  lieu  of  cash,  and  that  it  thereby  waived  the  require- 
ment of  said  certificate  in  that  regard.  A  copy  of  the 
certificate  was  filed  with  each  of  said  paragraphs  of 
complaint  and  made  a  part  thereof. 

Appellant  filed  its  answer  in  one  paragraph  in  which 
it  admitted  the  execution  of  the  certificate  of  insur- 
ance mentioned  in  the  complaint,  and  that  at  its  incep- 
tion it  constituted  a  valid  contract,  but  alleged  facts 
to  show  that  such  certificate  had  lapsed,  prior  to  the 
death  of  the  insured,  by  reason  of  the  nonpayment  of  a 
note  given  for  premiums. 

Appellee  filed  a  reply  in  two  paragraphs.  The  first 
was  a  general  denial.  The  second  alleges  facts  on 
which  it  bases  a  claim  that  all  premiums  on  such  certif- 
icate had  been  fully  paid,  except  the  quarterly  premium 
due  April  1, 1913,  and  that  the  insured  died  within  the 
thirty  days  of  grace  allowed  for  its  pajonent.  It  also 
alleges  that  at  the  time  of  the  insured's  death  appellant 
owed  him  a  sufficient  amount  of  commissions  to  pay 
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all  premiums  on  said  certificate,  which  should  have  been 
credited  thereon,  and  that  appellant  had  theretofore 
accepted  from  the  insured  other  notes  for  various  quar- 
terly premiums. 

There  was  trial  by  jury,  resulting  in  a  verdict  for 
appellee  for  $1,078,  and  judgment  was  rendered  ac- 
cordingly. Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled.  This  action  of  the  court  below 
is  the  only  assigned  error  presented  by  appellant  in 
its  brief  as  cause  for  reversal.  Appellant  alleges  as 
reasons  for  a  new  trial  that  the  verdict  of  the  jury  is 
contrary  to  law;  that  it  is  not  sustained  by  sufficient 
evidence ;  that  the  amount  of  recoyery  is  too  large ;  that 
the  court  erred  in  the  admission  of  certain  evidence, 
and  in  giving  and  refusing  certain  instructions. 

The  undisputed  evidence  shows  the  following  facts: 
The  certificate  in  suit  was  issued  by  appellant  on  May 
80,  1910.  Quarterly  premiums  thereon  in  the  sum  of 
$4.91  were  to  be  paid  in  advance  on  the  first  days  of 
January,  April,  July,  and  October  of  each  year.  All 
premiums  were  paid  to  and  including  September  30, 
1912.  Default  was  made  in  the  pajnnent  of  the  quar- 
terly premium  which  fell  due  on  October  1, 1912.  Said 
premium  was  still  in  default  on  December  14,  1912, 
when  appellant  accepted  the  promissory  note  of  the  in- 
sured for  $4.91,  due  thirty  days  after  said  date  for  the 
amount  of  the  same.  Default  was  also  made  in  the 
payment  of  the  quarterly  premium  which  fell  due  on 
January  1,  1913,  and  also  in  the  payment  of  said  note 
at  its  maturity.  Both  remaining  unpaid  on  February 
4,  1913,  appellant  surrendered  said  note,  and  accepted 
another  promissory  note  of  the  insured  for  the  amount 
of  said  first  note,  and  said  premium  which  fell  due  on 
January  1, 1913,  as  follows : 
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"$9.82  Princeton,  Ind.,  Feb.  4,  1913. 

"Thirty  days  after  date,  I  promise  to  pay  to  the 
order  of  the  Farmers  and  Merchants  Mutual  Life 
Association,  of  Princeton,  Ind.,  the  sum  of  Nine 
and  82-100  Dollars,  together  with  interest  thereon 
at  the  rate  of  6  per  centum  per  annum  from  date 
until  paid  and  with  Attorney's  fees,  all  payable 
without  any  relief  from  valuation  and  appraise- 
ment laws,  for  value  received. 

"Payable  at  Home  Office,  Princeton,  State  of  In- 
diana. 
"Due  March  4,  1913. 

"U.  G.  Mason/' 

At  the  time  appellant  accepted  said  note  it  delivered 
to  the  insured  a  receipt  as  follows : 

"Farmers  &  Merchants  Mutual  Life  Association. 

"Certificate  No.  808. 
'Trinceton,  Ind.,  Feb.  4,  1913. 

"Received  of  U.  G.  Mason,  note  for  $4.91  dijes 
for  the  quarter  ending  April  1,  1913. 

"W.  S.  Hastings,  Secretary." 

No  part  of  said  note  has  been  paid,  and  no  offer  was 
made  to  pay  the  same  prior  to  the  insured's  death,  but 
the  same  is  still  retained  by  appellant.  The  quarterly 
premium  of  $4.91,  which  fell  due  on  April  1,  1913,  has 
never  been  paid.  The  insured  departed  this  life  on 
April  28, 1913,  from  a  cause  covered  by  such  certificate. 
The  certificate  in  suit  contains,  among  other  things,  the 
following  provisions: 

**Upon  the  failure  of  the  above  member  to  make 
any  payment  due  from  him  to  the  Association  all 
payments  made  shall  be  forfeited  and  his  member- 
ship cease,  except  as  hereafter  provided.  This  cer- 
tificate shall  be  incontestable  after  two  years  from 
its  date,  except  for  nonpayment  of  any  premium 
due  this  association,  and  except  for  violation  of  the 
conditions  of  the  certificate  relating  to  naval  and 
military  service  in  time  of  war. 

•"Premium  to  be  due  and  payable  quarterly  in 
advance,  at  the  home  office  of  the  Association,  or  to 
an  Agent  of  the  Company,  upon  delivery  of  a  re- 
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ceipt  signed  by  the  Secretary  or  President  of  said 
Association,  the  member  to  have  thirty  (30)  days 
of  grace  after  the  first  year  for  the  payment  of  said 
premiums,  provided  that  if  the  insured  shall  die 
within  such  period  of  grace,  the  unpaid  premium 
for  the  current  year  may  be  deducted  in  any  settle- 
ment under  the  policy. 

"In  case  any  note,  check  or  draft  given  in  pay- 
ment or  in  part  payment  of  money  due  the  Associa- 
tion shall  not  be  paid  at  maturity  the  certificate 
shall  lapse  in  the  same  manner  as  it  would  had 
the  pajonent  not  been  attempted,  provided,  how- 
ever, that  if  said  check,  note  or  draft  be  given  for 
the  payment  of  any  premium  due  subsequent  to  the 
first  year,  thirty  (30)  days  of  grace  shall  be  al- 
lowed as  above  provided. 

"This  policy  and  the  application  constitutes  the 
entire  contract  between  the  parties.  No  agent  of 
this  Company  has  power  to  change  this  contract, 
waive  forfeitures,  extend  credit  or  grant  permits. 

"If  this  policy  shall  lapse  by  non-payment  of  pre- 
mium, the  insured  may  however  within  si3dy  days 
thereafter  be  reinstated  by  paying  any  sum  due 
from  him,  and  furnishing  the  Company  at  its  Home 
Office  a  satisfactory  certificate  of  good  health,  or 
at  any  time  within  two  years  by  furnishing  the 
Company  a  satisfactory  Medical  Examination.'' 

Endorsed  on  the  back  of  such  certificate  is  the  follow- 
ing: 

"Agents  are  not  authorized  to  waive  forfeitures,  or 
to  make,  alter  or  discharge  contracts.  No  agent 
has^  authority  in  any  case  to  waive  or  postpone  pay- 
m^t  of  premium.*^ 

The  application  made  by  the  insured  for  such  certif- 
icate, and  which  by  its  terms  became  a  part  thereof, 
contained  the  following : 

'That  if  any  of  the  conditions  of  the  by-laws 
of  the  association  are  violated  the  applicant  or  his 
beneficiary  surrenders  all  right  of  recovery  under 
tiiis  certificate  of  membership.'' 


That  at  the  time  of  the  execution  of  said  certificate. 
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and  continuously  to  the  death  of  the  insured,  there  was 
in  full  force  and  effect  a  certain  by-law  of  appellant, 
with  reference  to  the  lapsing  of  such  certificate  on  the 
nonpayment  of  a  note,  given  in  payment  of  money  due 
it,  of  like  tenor  as  the  one  contained  in  such  certificate, 
as  set  out  above. 

Appellant  contends  that  the  failure  of  the  insured 
to  pay  the  said  note  of  $9.82  given  for  the  two  quar- 
terly premiums,  either  at  its  maturity,  or  within 

1.  the  thirty  days  of  grace  allowed  therefor,  caused 
such  certificate  to  lapse,  and  hence  appellee  can- 
not recover.  This  contention  requires  a  determination 
of  the  effect  of  the  acceptance  of  such  note  by  appel- 
lant. The  payment  of  a  premium  by  note  may  be  either 
absolute  or  conditional.  If  absolute,  the  insurer  accepts 
the  liability  of  the  party  executing  the  note  in  satis- 
faction of  the  premium,  but  if  conditional,  its  nonpay- 
ment remits  the  insurer  to  its  original  right  to  demand 
payment  of  the  premium.  Vance,  Ins.  209.  Whether 
such  payment  is  absolute  or  conditional  depends  on  the 
intention  of  the  parties  at  the  time  of  the  execution 
of  such  note.  Such  intention  must  be  determined  as 
any  other  fact,  and  may  be  expressed  in  the  policy  pro- 
viding for  such  premium,  or  in  the  note  itself.  25  CJyc 
826;  3  Cooley,  Briefs  on  Ins.  2269;  2  Bacon,  Life  and 
Ace.  Ins.  (4th  ed.)  §475;  Thompson  v.  Insurance  Co. 
(1881),  104  U.  S.  252,  26  L.  Ed.  765;  Forbes  V.  Union, 
etc.,  Ins.  Co.  (1898),  151  Ind.  89,  51  N.  E.  84;  Vwion, 
etc.,  Ins.  Co.  v.  Adler  (1906),  38  Ind.  App.  530,  73  N. 
E.  835,  75  N.  E.  1088. 

This  rule  does  not  seem  to  be  controverted,  but  dif- 
ferent contentions  are  made  as  to  its  application  to  the 
facts  of  this  case.    One  contention  is  that  the 

2.  acceptance  of  the  note  in  question  was  a  condi- 
tional payment  of  the  premiums  it  represented, 

and  the  failure  to  pay  the  same  was  in  effect  a  failure 
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to  pay  such  premiums.    The  other  contention  is  that 
the  acceptance  of  such  note  was  an  absolute  payment  of 
such  premiums,  and  therefore  the  nonpayment  of  such 
note  in  no  way  affected  their  pajnnent.    In  considering 
whether  the  acceptance  of  such  note  was  an  absolute 
or  conditional  payment  of  such  premiums,  it  will  be 
observed  that  the  note  itself  makes  no  provision  for 
a  forfeiture  of  the  certificate  by  reason  of  its  nonpay- 
ment.   It  was  executed  prior  to  the  act  of  1913 
8.    affecting  negotiable  instruments,  and,  as  it  is  not 
payable  in  a  bank  in  this  state,  it  is  nonnegoti- 
able.    Under  the  general  rule  prevailing  in  tFiis 
2.    state  with  reference  to  the  acceptance  of  non- 
negotiable  notes  as  payment,  it  is  apparent  that 
the  acceptance  of  the  note  in  question  by  appellant 
cannot  be  held  to  have  constituted  absolute  payment  of 
the  quarterly  premiums  for  which  it  was  given  in  the 
absence  of  proof  of  an  agreement  to  that  effect.    Smith 
v.  Bettger  (1879),  68  Ind.  254,  34  Am.  Rep.  256;  Jef- 
fries V.  Lamb  (1880),  73  Ind.  202;  Travellers'  Ins.  Co. 
V.  Chappelow  (1882) ,  83  Ind.  429 ;  Bradway  V.  Groerveifi^ 
dyke  (1899),  153  Ind.  508,  55  N.  E.  434;  Rhodes  V. 
Webh-Jamsson  Co.  (1897),  19  Ind.  App.  195,  49  N.  E. 
283;  Combs  v.  Bays  (1897),  19  Ind.  App.  263,  49  N. 
E.  358. 

It  will  be  observed,  however,  that  the  certificate  it- 
self  makes  provision  with  reference  to  the  effect  of  giv- 
ing a  note  for  a  premium.  This  provision  is  set  out 
in  full,  supra,  and  by  reference  it  will  be  seen  that  it 
denominates  payment  of  a  premium  by  note  as  an  o^ 
tempted  payment.  Such  designation  clearly  indicates 
that  the  parties  to.  such  certificate  agreed  at  the  time  of 
its  execution  that  any  payment  of  a  premium  by  note 
should  not  be  an  absolute  payment,  but  an  attempted 
payment,  which  should  only  become  effective  to  dis- 
charge such  premium  when  the  note  was  paid.    Such 
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provision  therefore  must  be  read  in  connection  with 
every  note  given  for  a  premium  under  such  certificate, 
as  it  determines  the  character  of  such  payment,  in  the 
absence  of  a  subsequent  agreement  to  the  contrary. 
When  this  is  done,  it  is  at  once  manifest  that  such  note 
was  intended  as  a  conditional  payment  only,  as  the 
provision  not  only  characterizes  such  note  as  an  at- 
tempted payment,  but  it  also  stipulates  that  its  non- 
pajnnent  will  cause  the  certificate  to  lapse  in  the  same 
manner  as  a  failure  to  pay  a  premium.  It  therefore 
follows  that  such  note  must  be  construed  to  be  a  condi- 
tional payment  only,  unless  there  was  some  evidence 
that  it  was  accepted  as  absolute  payment  of  the  pre- 
miums for  which  it  was  given. 

Counsel  for  appellee  insist  that  the  receipt  given  by 
appellant's  secretary  to  the  insured  on  February  4, 1913, 
at  the  time  the  note  in  question  was  executed,  is  evi- 
dence of  such  fact,  but  we  do  not  so  construe  it.  A 
comparison  of  this  receipt  with  the  remaining  seven 
premium  receipts  introduced  in  evidence  will  disclose 
that  this  is  the  only  one  that  states  that  a  note  was  re- 
ceived for  dues.  All  the  others  simply  acknowledge  the 
receipt  of  a  specific  sum  of  money  for  the  dues  for 
various  quarters.  The  insertion  of  the  word  "note*'  in 
this  particular  receipt  is  significant,  and  clearly  indi- 
cates that  it  only  purported  to  acknowledge  the  re- 
ceipt of  a  note  for  the  dues  for  the  quarter  ending  April 
1, 1918.  Such  receipt  of  itself  therefore  cannot  be  said 
to  be  evidence  of  an  absolute  payment  of  the  premium 
for  the  period  indicated,  since  it  merely  acknowledges 
the  receipt  of  a  note,  which  the  certificate  designates 
in  effect  as  a  conditional  payment  only.  On  the  other 
hand,  there  was  testimony  from  the  witness  who  repre- 
sented appellant  in  the  acceptance  of  the  note  to  the  ef- 
fect that  the  insured  said  in  substance  at  the  time  he 
executed  the  note,  that  he  was  not  prepared  to  pay  his 
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premium,  and  would  like  to  have  an  extension  of  time 
for  such  purpose ;  that  nothing  was  said  with  reference 
to  the  note  being  received  in  payment  of  the  premiums, 
and  that  he  took  it  as  a  matter  of  extension  of  time. 
As  this  was  all  the  evidence  bearing  on  this  question, 
we  conclude  that  no  agreement  was  made  whereby  the 
note  in  controversy  was  to  be  accepted  by  appellant 
otherwise  than  as  provided  in  the  certificate  in  suit,  and 
hence  such  note  was  not  taken  as  an  absolute  payment 
of  such  premiums,  but  as  a  conditional  payment  only, 
and  the  failure  to  pay  such  note  was  in  effect  a  failure 
to  pay  such  premiums. 

The  case  of  Union,  etc.,  Ins.  Co.  V.  Adler,  supra,  fully 
supports  the  conclusion  we  have  reached.  In  that  case 
the  provision  for  the  lapsing  of  the  policy  was  in  the 
premium  note  itself.  The  court,  in  discussing  the  ef- 
fect of  such  provision,  said  on  page  539 :  "The  note  in 
question  specifies  that  it  is  given  on  account  of  the  pol- 
icy, and  unless  paid  when  it  becomes  due  such  policy 
lapses  as  for  nonpiayment  of  premium  when  due.  It  is 
thus  expressly  agreed  that  the  note  was  not  accepted 
as  payment.  The  payment  of  the  note  is  made  the  test 
of  the  final  payment  of  the  premium.  The  failure  to 
pay  the  note  may  not,  in  the  absence  of  a  provision  in 
the  policy  for  a  forfeiture,  work  a  forfeiture,  yet  it  can- 
not be  fairly  held  to  have  kept  the  policy  alive  as  a 
payment.  The  decedent  was  bound  by  the  entire  note. 
Whatever  right  it  gave  him  upon  its  execution  was  lost 
by  its  very  terms  by  his  failure  to  pay  it  at  maturity. 
He  could  gain  nothing  by  his  own  default."  But  it 
has  been  contended  that  such  provision  must  be 
4.  contained  in  the  note  itself,  and  not  in  the  pol- 
icy alone,  in  order  to  effect  such  result,  and  for 
that  reason  the  case  cited  and  quoted  is  not  applicable 
here.  We  do  not  concur  in  this  contention.  Reason 
does  not  seem  to  require  such  distinction,  and  the 
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authorities  are  to  the  contrary.  25  Cyc  826 ;  3  Cooley, 
Briefs  on  Ins.  2269;  2  Bacon,  Life  and  Ace.  Ins.  (4th 
ed.)  §475 ;  Imperial  Life  Ins.  Co.  v.  Glass,  96  Ala.  568, 11 
South.  671;  Sullivan  v.  Connecticut,  etc.,  Assn.  (1897), 
101  Ga.  809,  29  S.  E.  41 ;  Mclntyre  V.  Mich.  State  Ins. 
Co.  (1883),  52  Mich.  188,  17  N.  W-  781;  Behling  V. 
Northwestern,  etc.,  Ins.  Co.  (1903),  117  Wis.  24,  93 
N.  W.  800;  Nat  Life  Assn.  v.  Brown  (1897),  103  Ga. 
382,  29  S.  E.  927;  Leeper  v.  Franklin  Life  Ins.  Co. 
(1902),  93  Mo.  App.  602 ;  Union,  etc.,  Ins.  Co.  v.  Hughes 
(1902),  (Tex.)  70  S.  W.  1010;  Vmon,  etc.,  Ins.  Co. 
V.  DuvaU  (1894),  16  Ky.  Law  398;  Muhleman  v. 
Nat.  Ins.  Co.  (1873),  6  W.  Va.  508;  Iowa  Life  Ins.  Co. 
V.  Lewis  (1902),  187  U.  S.  335,  23  Sup.  Ct.  126,  47  L. 
Ed.  204.  We  therefore  conclude  that  the  insured  was 
in  default  in  payment  of  premiums  ^t  the  time  of  his 
death. 

•Appellee  contends,  however,  that  the  provision  we 
have  been  discussing  has  no  application  to  the  certif- 
icate in  suit,  as  it  was  more  than  two  years  old 
5.  at  the  time  of  the  insured's  death.  It  bases  this 
contention  on  the  provision  of  the  certificate  set 
out  in  full,  supra,  which  provides  that  it  shall  be  incon- 
testable after  two  years  from  its  date,  except  for  non- 
payment of  premium  and  violation  of  conditions  relat- 
ing to  naval  and  military  service  in  time  of  wars.  It 
insists  that  the  acceptance  of  the  note  in  question  was 
an  absolute  payment  of  the  quarterly  premiums  for 
which  it  was  given;  that  to  permit  the  payment  of 
such  certificate  to  be  contested  after  two  years  from 
its  date,  on  the  ground  of  the  nonpajrment  of  the  note, 
would  be  to  violate  the  incontestable  provision  of  the 
certificate  just  stated,  and  therefore  the  only  construc- 
tion which  will  give  force  and  effect  to  the  provisions  of 
both  and  avoid  a  conflict  is  to  construe  the  provision 
for  the  lapsing  of  a  certificate  for  the  nonpayment  of 
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a  note,  as  applying  to  such  certificates  only  as  have  run 
less  than  two  years  from  their  date,  and  the  incontest- 
able provision  as  applying  to  all  other  certificates.  We 
do  not  concur  in  this  contention.  The  construction  we 
have  placed  on  the  acceptance  of  such  note  renders  it 
unnecessary  to  limit  the  provision  with  reference  to  the 
lapsing  of  certificates  for  the  nonpayment  of  a  note 
given  for  a  premium  to  the  first  two  years  of  its  life, 
as  contended  by  appellee,  in  order  to  avoid  a  conflict 
with  the  incontestable  clause.  It  treats  the  acceptance 
of  such  note,  under  the  provision  of  the  certificate  and 
the  by-law,  simply  as  an  extension  of  time  for  the  pay- 
ment of  the  premiums  for  which  it  was  given,  and  a 
failure  to  pay  such  note  as  a  failure  to  pay  such  pre- 
miums. In  such  event  one  of  the  excepted  conditions 
provided  in  the  incontestable  clause  arose  and  became 
available  as  a  defense.  Union,  etc.,  Ins.  Co.  v.  AcUer, 
supra;  Union,  etc.,  Ins.  Co.  v.  Whetzel  (1902),  29  Ind. 
App.  658,  65  N.  E.  15. 

But  there  is  in  fact  no  real  conflict  between  such 
incontestable  clause,  and  the  provision  in  the  certificate 

and  by-law  with  reference  to  the  effect  of  the 
6.    nonpayment  of  a  note  given  for  a  premiimi. 

Under  the  rule  governing  the  construction  of 
contracts  we  are  required  to  construe  the  certificate  as 
a  whole.  Such  rule  requires  that  every  clause,  and  even 
every  word  of  a  contract  should,  when  possible,  have 
assigned  to  it  some  meaning,  and  a  harmonious  whole 
be  made  to  appear,  for  plainly  the  parties  so  intended, 
since  it  will  not  be  presumed  that  they  wilfully  inserted 
a  mere  idle  provision.  Irvnn  v.  KiOmm  (1885),  104 
Ind.  113,  3  N.  E.  650;  Warrum  V.  White  (1908),  171 
Ind.  574,  86  N.  E.  959;  Nave  v.  PoweU  (1912),  52  Ind. 
App.  496,  96  N.  E.  395;  Kann  v.  Brooks  (1913),  54  Ind. 
App.  625,  101  N.  E.  513. 
When  this  is  done  the  apparent  conflict  for  which  ap- 
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pellee  contends  disappears.    It  will  be  observed  that 
what  is  called  the  incontestable  clause  provides 

7.  in  substance  that  such  certificate  shall  be  in- 
contestable after  two  years  from  its  date,  except 

for  nonpayment  of  any  premium,  and  violation  of  con- 
ditions relating  to  naval  and  military  service,  while  the 
alleged  conflicting  forfeiture  clause  provides,  in  sub- 
stance, for  the  lapsing  of  a  certificate  where  a  note 
given  in  payment  of  premium  is  not  paid  at  maturity. 
Construing  these  two  provisions  together,  as  we  are 
required  to  do  under  the  rule  stated,  and  omitting  any 
reference  to  naval  and  military  affairs,  their  real  mean- 
ing is  expressed  in  a  single  sentence  as  follows :  'This 
certificate  shall  be  incontestable  after  two  years  from 
its  date,  except  for  nonpayment  of  any  premium,''  but 
if  a  note  be  given  in  payment  of  a  premium,  and  it  is 
not  paid  at  maturity,  this  ^'certificate  shall  lapse  in  the 
same  manner  as  it  would  had  the  pa3anent  not  been 
attempted."  This  gives  full  force  and  effect  to  both 
provisions  of  the  certificate  concurrently,  without  doing 
violence  to  either,  and  is  a  fair  and  reasonable  construc- 
tion of  each.  It  therefore  follows  that,  even  if  we  had 
accepted  appellee's  contention  that  the  note  in  question 
was  executed  as  an  absolute  payment  of  such  premimn, 
the  incontestable  clause  would  not  have  afforded  any 
relief  from  the  effect  of  its  nonpayment.  But  appel- 
lee insists  that  the  by-law  which  provides  that  a  cer- 
tificate will  lapse  if  a  note  given  in  payment  of  a  pre- 
mium is  not  paid  at  maturity  is  not  enforceable. 

8.  It  bases  this  contention  on  the  fact  that  the  pro- 
vision in  the  application  making  a  compliance 

with  the  by-laws  of  appellant  binding  on  either  the  in- 
sured or  his  beneficiary  stipulates  in  substance  that  the 
insured  or  his  beneficiary  surrenders  all  right  of  recov- 
ery under  such  certificate  on  the  violation  of  any  of  the 
conditions  of  such  by-laws.    The  claim  is  made  that  the 
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use  of  the  word  "or"  in  such  provision  renders  it  un- 
certain as  to  whether  it  was  intended  that  the  insured 
or  his  beneficiary  shall  suffer  a  forfeiture  by  reason  of 
any  such  violation,  and  that,  by  reason  of  this  fact,  the 
provision  under  consideration  is  too  indefinite  to  be  en- 
forced as  the  basis  of  a  forfeiture  not  favored  in  law. 
Without  entering  into  a  discussion  of  the  various  mean- 
ings of  the  word  "or"  when  used  in  different  relations, 
as  disclosed  by  the  authorities,  or  conceding  that  a 
proper  construction  of  the  word  as  here  used  produces 
uncertainty,  it  will  suffice  to  say  that  the  same  provi- 
sion contained  in  the  by-laws  with  reference  to  the  non- 
payment  of  a  note  given  in  payment  of  a  premium  is 
also  contained  in  the  certificate  itself,  and  hence  the  re- 
suit  would  be  the  same  regardless  of  the  contention  of 
appellee  as  stated. 

Appellee  further  contends  that  appellant  cannot  urge 
as  a  defense  to  this  action  that  the  certificate  in  suit 
lapsed  because  of  the  nonpayment  of  the  note  in 
9.    question,  for  the  reason  that  there  is  no  allega- 
tion or  proof  that  such  note  was  tendered  back 
to  the  insured,  or  tendered  to  his  personal  representa- 
tive, or  to  the  beneficiary  or  any  one  else ;  that  the  re- 
tention of  such  note  was  in  effect  an  election  to  waive 
any  such  forfeiture,  and  to  treat  such  certificate  as 
valid.    She  bases  this  contention  on  the  well-established 
rule  that  the  breach  of  a  condition  in  an  insurance  con- 
tract does  not  render  such  contract  void,  but  voidable 
only,  at  the  election  of  the  insurer,  and  that,  in  order 
for  an  insurer  to  avoid  such  contract,  it  must  show  a 
seasonable  return  of  the  premium  received  thereunder. 
In  the  cases  cited  in  support  of  this  rule  premiums  had 
been  received  subsequently  to  the  broken  condition  and 
prior  to  the  insurer's  discovery  thereof,  and  it  was  a 
return  of  such  premiums  so  received  that  it  was  held 
Vol.  6&— 6 
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necessary  to  return  on  an  election  to  avoid  such  con- 
tracts of  insurance.  We  do  not  question  the  applica- 
tion of  the  rule  under  such  a  state  of  facts,  but  in  the 
instant  case  the  facts  are  so  far  different  as  to  render 
the  rule  stated  and  the  authorities  cited  inapplicable.  In 
this  case  nothing  whatever  was  received  under  the  cer- 
tificate subsequently  to  the  happening  of  the  event  that 
worked  a  forfeiture  thereof,  and  hence  there  was  noth- 
ing which  the  insurer  was  required  to  return  in  order 
that  the  forfeiture  might  be  effective.  In  cases  of  this 
kind  the  authorities  hold  that,  in  the  absence  of  a  pro- 
vision to  the  contrary,  it  is  not  necessary  for  an  in- 
surer to  do  any  affirmative  act  in  order  to  avoid  liability 
under  a  certificate  of  insurance  which  provides  that 
the  right  of  the  insured  under  it  shall  be  forfeited  on 
a  failure  to  pay  the  premimn  therefor,  or  any  note  given 
for  such  premium.  Grand  Lodge,  etc.  V.  Marshall 
(1903),  31  Ind.  App.  534,  68  N.  E.  605,  99  Am.  St. 
273;  Brooks  V.  Conservative  Life  Ins.  Co.  (1906),  132 
Iowa  377,  106  N.  W.  913,  119  Am.  St.  560,  11  Ann. 
Cas.  839,  340 ;  3  Cooley,  Briefs  on  Ins.  2277 ;  25  Cyc  828 ; 
2  Bacon,  Life  and  Ace.  Ins.  (4th  ed.)  §476;  Vance,  Ins. 
235 ;  19  Am.  and  Eng.  Ency.  Law  47 ;  Supreme  Council, 
etc.  V.  Grove  (1911),  176  Ind.  356,  96  N.  E.  159,  36 
L.  R.  A.  (N.  S.)  913 ;  Iowa  Life  Ins.  Co.  v.  Lewis,  supra; 
In  re  Attorney-General  V.  Continental  Life  Ins.  Co. 
(1883),  93  N.  Y.  70;  Roehner  v.  Knickerbocker  Life 
Ins.  Co.  (1875),  63  N.  Y.  160;  Sovereign  Camp,  etc.  v. 
Hicks  (1904),  37  Tex.  Civ.  App.  424,  84  S.  W.  425. 

However,  it  has  been  uniformly  held  that  a  provi- 
sion in  a  certificate  for  forfeiture,  on  the  nonpayment 
of  a  premium  or  a  premium  note,  being  for  the 

10.   benefit  of  the  insurer,  may  be  waived  by  it.  WiU^ 

cuts  V.  Northwestern,  etc.,  Ins.  Co.  (1882),  81 

Ind.  300;  Phenix  Ins.  Co.  V.  Tomlinson  (1890),  125  Ind. 

84,  25  N.  E.  126,  9  L.  R.  A.  317,  21  Am.  St  203 ;  Michi- 
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gan,  etc.,  Ins.  Co.  v.  Cvster  (1891),  128  Ind.  25,  27 
N.  E.  124;  Supreme  Tribe,  etc.  v.  HaU  (1899),  24  Ind. 
App.  316,  56  N.  E.  780,  79  Am.  St.  262;  Prudential 
Ins.  Co.  V.  SulUvan  (1901),  27  Ind.  App.  30,  59  N.  E. 

873.  We  must  therefore  examine  the  record  and 
9.    ascertain  if  there  was  any  evidence  from  which 

the  jury  might  have  found  that  such  forfeiture 
bad  been  waived  by  appellant.  It  is  claimed  that  the 
mere  retention  of  such  note  was  evidence  of  such  fact. 
The  authorities  lead  us  to  a  different  conclusion.  They 
hold  that  the  mere  retention  of  such  a  note  does  not 
furnish  ground  for  presuming  or  inferring  a  waiver  of 
the  conditions  upon  which  it  "^as  given  and  accepted, 
as  such  act  is  not  inconsistent  with  the  assertion  of  for- 
feiture; that  such  note  may  be  held  by  the  insured 
merely  as  evidence  of  its  nonpayment,  and  therefore 
such  act  is  in  harmony  with  a  claim  of  forfeiture,  and 
of  itself  furnishes  no  evidence  of  waiver.  On  the  other 
hand,  it  is  held  that,  if  the  insurer  retains  such  note  as 
an  evidence  of  indebtedness  still  due  it>  such  act  will 
constitute  a  waiver  of  the  right  to  claim  that  the  certif- 
icate under  which  it  was  executed  has  been  forfeited  by 
reason  of  its  nonpayment,  and  an  attempt  to  collect  the 
same  after  the  rig^t  to  a  forfeiture  has  accrued  is  evi- 
dence of  such  waiver.  New  York  Life  Ins.  Co.  v.  Evans 
(1910),  136  Ky.  391, 124  S.  W.  376;  Parker  v.  Bankers' 
Life  Assn.  (1899),  86  111.  App.  315;  Union,  etc.,  Ins. 
Co.  V.  Spinks  (1904),  119  Ky.  261,  83  S.  W.  615,  84  S. 
W.  1160,  69  L.  R.  A.  264,  7  Ann.  Cas.  913;  How  v. 
Union,  etc.,  Ins.  Co.  (1880),  80  N.  Y.  32;  New  York 
Life  Ins.  Co.  v.  Warren  Deposit  Bank  (1903),  (Ky.) 
75  S.  W.  234;  Rhodes  V.  Royal  Union,  etc.,  Ins.  Co. 
(1914) ,  56  Pa.  Super.  Ct.  233 ;  Sharpe  V.  New  York  Life 
Ins.  Co.  (1904),  (Neb.)  98  N.  W.  66;  Moreland  v. 
Union,  etc.,  Ins.  Co.  (1898),  20  Ky.  Law  432,  46  S.  W. 
516;  Union,  etc.,  Ins.  Co.  v.  DuvaU  (1898),  20  Ky.  Law 
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441,  46  S.  W.  518 ;  Manhattan  Life  Ins.  Co.  v.  Savage's 
Admr.  (1901),  (Ky.)  63  S.  W.  278. 

In  this  case  there  is  no  evidence  whatever  of  any  ef- 
fort on  the  part  of  appellant  to  collect  the  note  in  ques- 
tion, or  to  assert  it  as  an  obligation  against  the  insured 
or  his  estate,  or  any  one  else,  after  its  maturity  and 
the  thirty  days  of  grace  allowed  for  its  payment.  It 
was  silent  and  passive  in  that  regard,  which  is  wholly 
consistent  with  a  rightful  retention  of  such  note  under 
a  claim  that  the  certificate  had  lapsed  by  reason  of  its 
nonpayment.  But  beyond  this  there  is  undisputed  evi- 
dence that  appellee,  subsequently  to  the  death  of  the  in- 
sured, offered  to  pay  the  note,  but  payment  was  re- 
fused by  appellant  Under  such  circumstances  no  pre- 
sumption of  waiver  would  arise,  and  no  such  inference 
could  be  properly  drawn  from  the  mere  retention  of  the 
note. 

It  has  been  urged  that  the  conduct  of  appellant  with 

reference  to  certain  commissions  on  business  procured 

by  its  agent  King  with  the  assistance  of  the  in- 

11.  sured  afforded  some  evidence  of  a  waiver  of  such 
forfeiture.  The  uncontradicted  evidence  on  this 
subject,  in  substance,  is  as  follows :  Appellant  had  in 
its  employ  as  a  soliciting  agent  one  King,  who  engaged 
the  insured  as  an  assistant  in  soliciting  among  his  ac- 
quaintances. King  was  to  receive  as  his  commission 
sixty  per  cent,  of  the  first  premium  on  each  certificate 
issued  on  an  application  procured  by  him,  and  he  agreed 
to  give  the  insured  in  payment  of  his  services  twenty- 
five  per  cent,  of  such  commission  on  all  business  secured 
with  his  assistance.  King  requested  the  secretary  of 
appellant  to  keep  a  memorandum  of  the  business  se- 
cured with  the  assistance  of  the  insured  and  the  amount 
of  his  commission  to  which  the  insured  was  entitled 
under  such  agreement.  Thereafter  King  would  report 
to  the  secretary  of  appellant  from  time  to  time  such 
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business  as  was  secured  with  his  assistance,  and  such 
secretary,  for  the  convenience  of  said  King  and  the  in- 
sured, opened  a  memorandum  account  on  the  books  of 
the  company  in  pursuance  of  the  request  of  said  King 
showing  such  business  and  the  amount  due  the  insured 
from  King's  commissions  on  account  thereof.  At  times 
certificates  were  issued,  on  applications  secured  by  King 
with  the  assistance  of  the  insured,  where  notes  were 
taken  for  the  first  premiiun  out  of  which  the  commis- 
sion was  payable.  In  such  cases  no  commission  was 
due  from  appellant  to  King,  and  nothing  was  due  from 
King  to  appellant  on  such  business  until  such  notes  were 
paid,  but  the  amounts  due  each  in  the  event  such  notes 
were  paid  were  entered  at  the  time  of  issuing  such 
certificates,  and  if  such  notes  were  not  paid,  such 
amounts  were  charged  off  without  payment.  On  April 
5,  1913,  the  date  on  which  the  days  of  grace  for  the 
payment  of  the  note  in  question  expired,  there  were  no 
unpaid  commissions  due  the  insured,  and  none  in  which 
he  had  any  contingent  interest.  This  status  so  re- 
mained until  April  17,  1913,  when  a  certificate  was  is- 

0 

sued  to  John  T.  Boswell  on  an  application  secured  by 
King  with  the  assistance  of  the  insured.  The  first  pre- 
mium on  such  certificate  was  not  paid  in  cash,  but  two 
notes  were  taken  therefor,  which  were  paid  in  July  and 
December,  1913,  respectively.  The  amount  due  the  in- 
sured from  King's  commission  contingent  on  the  pay- 
ment of  said  notes  was  $8.96.  An  entry  of  two  items 
of  $4.48  each  was  made  on  the  memorandum  account 
kept  by  the  secretary  of  appellant  at  the  request  of  said 
King  on  the  date  said  certificate  was  issued  as  a  memo- 
randum of  the  amount  that  would  be  due  the  insured 
from  the  commission  of  said  King  on  the  payment  of 
such  notes.  This  account  so  remained  until  April  30, 
1913,  when  the  total  of  these  items  was  transferred 
from  said  memorandum  account  to  said  King's  account. 
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from  which  it  was  originally  taken,  and  such  memo- 
randum account  was  thereby  closed.  The  amounts  en- 
tered in  such  account  in  favor  of  the  insured  were  paid 
to  him  from  time  to  time  by  the  directions  of  said  King. 
Such  payments  were  made  at  times  by  issuing  to  the 
insured  receipts  for  his  quarterly  premium  on  the  cer- 
tificate in  suit,  if  any  such  premium  was  then  due,  and, 
if  not,  then  such  payments  were  made  in  cash. 

It  is  urged  that  the  foregoing  facts  aflford  some  evi- 
dence from  which  the  jury  might  have  found  that  ap- 
pellant waived  the  forfeiture  provided  by  the  terms  of 
the  certificate  for  the  nonpayment  of  the  note  or  the 
quarterly  premiums  covered  thereby.  An  approved 
definition  of  waiver  reads  as  follows:  "Waiver  is 
where  one  in  possession  of  any  right,  whether 

12.  conferred  by  law  or  by  contract,  and  with  full 
knowledge  of  material  facts,  does  or  forbears  the 
doing  of  something  inconsistent  with  the  existence  of 
the  right  or  of  his  intention  to  rely  upon  it,  thereupon 
he  is  said  to  have  waived  it,  and  he  is  precluded  from 
claiming  anything  by  reason  of  it  afterwards."  Shedd 
V.  American  Credit,  etc.,  Co.  (1911),  48  Ind.  App.  23, 
95  N.  E.  316 ;  Ohio,  etc.,  Buggy  Co.  v.  AncCerson  Forging 
Co.  (1907),  168  Ind.  593,  81  N.  E.  574,  11  Ann.  Cas. 
1045.    We  have  examined  with  care  that  part  of 

11.   the  record  by  which  such  uncontradicted  facts 

are  established,  and  have  not  been  able  to  find 

any  evidence  that  tends  to  prove  that  appellant  had 

done  or  had  forborne  the  doing  of  anything  inconsistent 

with  its  right  of  forfeiture. 

It  will  be  observed  that  there  were  no  commissions, 
either  immediate  or  contingent,  due  the  insured  at  the 
time  fixed  for  such  certificate  to  lapse  by  reason  of  the 
nonpayment  of  the  note  in  question.  The  whole  trans- 
action with  reference  to  the  Boswell  certificate,  on 
which  the  claim  for  commission  is  based,  arose  subse- 
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quently  thereto.  Such  certificate  was  not  issued  until 
twelve  days  later.  Notes  were  given  for  the  first  pre- 
mium which  were  not  paid  until  July  and  December 
afterwards,  and  hence  the  insured's  commission  on  that 
account  remained  contingent  until  such  time.  True, 
appellant's  secretary  at  the  time  such  certificate  was 
issued  entered  on  the  memorandum  account  which  he 
kept  at  King's  request  the  amount  to  which  the  insured 
would  be  entitled  from  King's  commission  on  the  pay- 
ment of  such  notes,  but  this  in  no  way  bound  appellant 
for  the  payment  thereof  unless  and  until  such  notes 
were  paid.  It  has  been  held  that  the  fact  that  there 
vWere  wages  due  an  insured  from  the  insurer  at  the  time 
of  his  default  in  the  payment  of  an  assessment  suffi- 
ci«it  to  pay  the  same  will  not  prevent  a  forfeiture  for 
nonpayment,  as  the  insurer  is  under  no  duty  to  apply 
such  wages  to  the  payment  of  the  assessment,  in  the  ab- 
sence of  an  agreement  so  to  do.  21  Am.  and  Eng.  Ency. 
Law  291 ;  WiUcutts  v.  North/western,  etc.,  Iris.  Co.,  supra; 
Caywood  v.  Supreme  Lodge,  etc.  (1908),  171  Ind.  410, 
86  N.  E.  482,  23  L.  R.  A.  (N.  S.)  304,  131  Am.  St. 
253,  17  Ann.  Cas.  503;  Pister  v.  Benefit  Asm.  (1896), 
3  Pa.  Super.  Ct.  50 ;  3  Cooley,  Briefs  on  Ins.  2325.  In 
this  case  there  was  no  evidence  of  any  agreement  that 
the  insured's  commissions  should  be  applied  in  payment 
of  his  premiums  or  the  note  in  question,  and  nothing 
from  which  such  authority  could  be  properly  inferred. 
Hence  the  fact  that  appellant's  secretary  subsequent  to 
the  death  of  the  insured  transferred  such  amount  from 
the  memorandum  account  to  King's  account  from  which 
it  originally  came  has  no  significance.  If  it  had  re- 
mained in  such  memorandum  account,  appellant  would 
not  have  been  required  to  apply  it  on  said  note  in  the 
absence  of  an  agreement  to  that  effect.  The  fact  that 
such  commissions  had  been  previously  applied  by  the 
insured  in  the  payment  of  his  premium  will  not  author- 
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ize  an  inference  that  an  agreement  existed  for  future 
applications.  But  even  if  it  were  possible  to  draw  such 
inference  as  to  any  commissions  due  within  the  i)eriod 
of  grace  allowed  for  the  payment  of  premiums,  certainly 
we  could  not  go  beyond  this  and  infer  the  existence  of 
an  agreement  that  appellant  should  not  allow  such  cer- 
tificate to  lapse,  but  should  hold  it  in  abeyance,  await- 
ing the  accumulation  of  commissions  with  which  to  pay 
such  premiums.  The  conduct  of  both  appellant  and  the 
insured  during  previous  years  in  regard  to  the  payment 
of  such  premiums^  the  lapsing  of  such  certificate,  and 
the  reinstatement  of  the  same  forbids  such  an  infer- 
ence. We  are  therefore  firm  in  our  conviction  that  the 
evidence  discloses  nothing  with  reference  to  the  com- 
missions of  the  insured  to  indicate  a  waiver  of  the  right 
of  forfeiture  by  reason  of  the  nonpayment  of  such  note. 
But  it  is  contended  that  the  conduct  of  appellant  in 
allowing  the  insured  to  pay  his  premimns  from  ac- 
cumulated commissions  and  accepting  such  pre- 

13.  miums  after  their  maturity  had  led  him  to  be- 
lieve that  such  course  would  be  continued,  and 

his  certificate  would  not  be  lapsed  on  account  of  default 
in  such  payment;  that  the  insured  was  thereby  lulled 
into  a  sense  of  security  in  that  regard,  and  for  that 
reason  appellant  is  now  estopped  from  asserting  a  for- 
feiture on  account  of  the  nonpayment  of  the  note  in 
question.  We  recognize  the  rule  that  an  insurance 
company  will  be  estopped  to  insist  upon  a  for- 

14.  feiture  if  by  any  agreement  either  expressed  or 
implied  by  the  course  of  its  conduct,  it  leads  the 

insured  honestly  to  believe  that  his  premiums  will  be 
received  after  the  appointed  day.  Workingmen's,  etc., 
Assn.  v.  LeveHon  (1912),  178  Ind.  151,  98  N.  E.  871; 
Majestic  Life,  etc.,  Co.  v.  Tvitle  (1914),  58  Ind.  App. 
98, 107  N.  E.  22.  It  is  not  claimed  in  the  instant 
13.  case  that  there  was  any  expressed  agreement  to 
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that  effect,  but  it  remains  to  be  seen  if  there  was 
any  such  implied  agreement.  The  certificate  in  suit- 
was  issued  on  May  30,  1910.  The  quarterly  premiums 
thereon  fell  due  on  the  first  days  of  January,  April,  July, 
and  October  of  each  year.  Twelve  quarterly  premiums 
thereon  matured  prior  to  the  execution  of  the  note  in 
question.  We  assume  that  the  first  quarterly  premiiun 
was  paid  in  cash  at  the  time  the  certificate  was  issued. 
If  so,  the  history  of  the  payment  of  these  premiums  is 
as  follows:  Three  were  paid  in  cash;  one  was  paid 
partly  in  cash  and  partly  in  commission ;  six  were  paid 
entirely  by  commissions ;  and  two  were  extended  by  the 
execution  of  notes  and  never  paid.  Seven  were  paid 
within  the  period  of  grace  allowed,  and  of  those  not  so 
paid,  one  was  only  a  single  day  and  another  only  five 
days  beyond  such  period.  The  last  quarterly  premium 
paid  by  commissions  was  the  one  falling  due  on  Janu- 
ary 1,  1912.  Thus  it  clearly  appears  that  there  was  no 
uniform  custom  of  paying  such  premiums  in  commis- 
sions, or  beyond  the  period  of  grace.  Of  the  five  occa- 
sions on  which  such  premiums  were  not  paid  within  the 
period  of  grace,  there  is  direct  and  undisputed  evidence 
of  a  forfeiture  of  the  certificate  on  two  of  such  occa- 
sions. On  these  two  occasions  the  insured  was  required 
to  furnish  a  certificate  of  good  health  in  strict  compli- 
ance with  the  provision  for  reinstatement.  One  of  such 
certificates  is  in  evidence,  and  we  note  that  the  insured 
states  therein  over  his  own  signature  as  follows: 

*%  Grant  Mason  of  Princeton,  State  of  Indiana, 
having  lapsed  my  membership  in  the  Farmers  and 
Merchants  Mutual  Life  Association,  Princeton,  In- 
diana, and  desiring  to  be  reinstated  therein,  do  de- 
clare, guarantee  and  warrant,  etc.'' 

Thus  he  was  made  keenly  conscious  of  the  fact  that 
his  certificate  was  being  lapsed  by  appellant  for  the 
nonpayment  of  his  premiums.    The  evidence  also  dis- 
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closes  that  the  insured  had  not  paid  any  of  the  pre- 
miums which  accrued  on  his  certificate  during  the  last 
fifteen  months  of  his  life  in  commissions.  Two  of  such 
premiums  had  been  paid  in  cash,  viz.:  those  falling 
due  on  the  first  days  of  April  and  July,  1912.  The 
three  premiums  subsequently  falling  due  were  never 
paid.  In  fact,  the  last  insurance  written  prior  to  the 
expiration  of  the  thirty  days  of  grace  allowed  for  the 
paym^it  of  the  note  in  question,  from  which  the  insured 
was  entitled  to  a  commission,  as  appears  from  the 
memorandum  account  kept  by  the  secretary  of  appel- 
lant at  King's  request,  was  in  July,  1911.  Such  com- 
missions were  evidently  exhausted  in  paying  the  quar- 
terly premium  due  on  his  certificate  on  January  1, 1912. 
Thereafter  his  premiums  were  either  paid  in  cash  or 
were  never  paid.  It  is  therefore  quite  manifest  that 
the  insured  was  not  relying  on  his  commissions  for  the 
payment  of  his  premiums.  It  is  equally  as  manifest 
that  he  was  not  honestly  relying  on  a  belief  that  his  cer- 
tificate would  not  be  lapsed  if  he  defaulted  in  the  pay- 
ment of  his  premiums,  in  view  of  the  fact  that  he  was 
required  to  give  the  good  health  certificate  necessary 
for  reinstatement  after  he  had  defaulted  in  the  pay- 
ment of  hisitwo  quarterly  premiums,  maturing  immedi- 
ately preceding  the  last  default,  to  wit:  on  July  1  and 
October  1,  1912.  Under  these  facts  there  is  no  grotmd 
for  indulging  an  inference  that  appellant  by  its  course 
of  conduct  had  led  the  insured  to  forego  prompt  pay- 
ment of  his  premiums  on  the  belief  that  his  certificate 
would  not  lapse  thereby,  and  thus  lulled  him  into  a 
sense  of  security  notwithstanding  sudT  defaults.  More- 
over, it  has  been  repeatedly  held  that  occasional 
15.  voluntary  indulgence  on  the  part  of  an  insurimce 
company,  in  the  absence  of  an  express  or  implied 
agreement  to  waive  pa3niient  of  assessments  according 
to  the  conditions  of  the  contract,  cannot  be  justly  con- 
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strued  as  a  permanent  waiver,  or  as  depriving  the  com- 
pany of  the  right  to  insist  upon  a  forfeiture,  or  to  can- 
cel its  policy  on  account  of  the  failure  to  pay  accord- 
ing to  the  stipulations  therein  written.  Sweetser  v. 
Odd  FeUows,  etc.,  Assn.  (1889),  117  Ind.  97,  19  N.  E. 
722;  Supreme  Lodge,  etc.  V.  Hahn  (1908),  43  Ind.  App. 
75,  84  N.  E.  837;  Thompson  V.  Insurance  Co.,  supra; 
Easley  v.  Valley  Mut.  Life  Assn.  (1895),  91  Va.  161, 
21  S.  E.  235;  Thompson  v.  Insurance  Co.  (1906),  116 
Tenn.  557,  92  S.  W.  1098,  6  L.  R.  A.  (N.  S.)  1039,  115 
Am.  St.  823. 

Our  attention  has  been  called  to  the  rule  of  law  that 
forfeitures  are  not  looked  upon  with  favor.  We  recog- 
nize the  force  and  reason  of  such  rule,  but  it  has 

16.  been  repeatedly  held  that  courts  cannot  avoid 
enforcing  them  when  the  party  by  whose  fault 
they  are  incurred  cannot  show  some  good  ground  in 
the  conduct  of  the  other  party  on  which  to  base  a  rea- 
sonable excuse  for  the  default  Grand  Lodge,  etc.  V. 
Marshall,  supra;  Union,  etc.,  Ins.  Co.  V.  Adler,  supra; 
Public  Savings,  etc.,  Co.  v.  Coombes  (1915),  59  Ind. 
App.  523,  108  N.  E.  244 ;  Thompson  V.  Insurance  Co., 
/        supra.    We  are  not  at  liberty,  therefore,  to  arbi- 

13.  trarily  ignore  the  plain  provision  of  the  certif- 
icate in  suit  with  reference  to  its  forfeiture  for 
nonpayment  of  premiums  due  thereon,  or  of  a  note 
given  therefor.  No  valid  excuse  has  been  given  for  the 
admitted  default  in  such  payment,  and  hence  we  must 
give  effect  to  such  provision.  However,  if  it  could  be 
said  that  the  facts  stated,  or  any  other  facts  which  the 
evidence  tended  to  prove,  are  sufficient  to  justify  the 
jury  in  finding  that  appellant  had  waived  the  forfeiture 
in  question,  still  the  result  of  this  appeal  would  not  be 
changed  in  view  of  other  errors  hereinafter  indicated. 

Appellant  urges  other  errors  in  its  motion  for  a  new 
trial,  one  of  which  is  based  on  the  action  of  the  court 
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in  admitting  in  evidence  the  post  card  sent  to 

17.  the  insured  on  March  13,  1913,  notifying  him  of 
the  maturity  of  his  quarterly  premium  on  April 

1,  1913.  If  the  contents  of  the  post  card  were  admis- 
sible for  any  purpose,  the  action  of  the  court  was  not 
error.  One  of  the  questions  that  the  jury  had  to  deter- 
mine was  whether  the  certificate  in  suit  had  lapsed  prior 
to  April  1,  1913,  and  had  been  reinstated  by  the  accept- 
ance o£  the  note  in  question.  In  order  to  reinstate  such 
certificate,  if  it  had  lapsed,  the  insured  was.  required  to 
furnish  appellant  a  satisfactory  certificate  of  good 
health.  This  requirement,  however,  could  be  waived. 
There  is  no  evidence  that  any  health  certificate  was  fur- 
nished at  the  time  of  the  acceptance  of  such  note,  or  at 
any  subsequent  time.  We  are  therefore  of  the  opinion 
that  the  contents  of  such  post  card  could  properly  be 
considered  by  the  jury  on  the  question  of  such  waiver, 
and  hence  there  was  no  error  in  its  admission. 

Another  alleged  error  asserted  by  appellant  in  its 

motion  for  a  new  trial  is  based  on  the  action  of  the 

court  in  admitting  in  evidence  certain  receipts 

18.  executed  by  appellant  showing  the  payment  by 
the  insured  of  a  number  of  quarterly  premiums 

prior  to  the  execution  of  the  note  in  question.  We  do 
not  consider  the  admission  of  such  receipts  error.  They 
tended  to  support  the  allegation  of  the  complaint  that 
the  insured  had  performed  all  the  conditions  of  the  cer- 
tificate on  his  part  to  be  performed.  The  fact  that  such 
allegation  might  have  been  proven  otherwise  or  by  less 
evidence  did  not  render  their  admission  error. 

Appellant  also  predicates  error  on  the  action  of  the 
court  in  giving  instruction  No.  12  at  the  request  of  ap- 
pellee.   This  instruction  informed  the  jury,  in 

19.  effect,  that,  if  it  found  that  the  insured  executed 
the  note  of  February  4,  1913,  as  payment  of  all 

premiums  then  owing  on  the  certificate  in  suit  up  to 
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April  1,  1913,  and  that  appellant  accepted  such  note  as 
such  payment,  appellee  was  entitled  to  recover,  and 
its  verdict  should  be  in  her  favor*  This  instruction 
was  evidently  drawn  on  the  theory  that  the  provision 
in  the  certificate  and  by-laws  with  reference  to  the  ef- 
fect of  the  nonpayment  of  a  note  given  appellant  in  pay- 
ment of  money  due  it  applied  only  during  the  first  two 
years  of  the  life  of  such  certificate,  by  reason  of  the  pro- 
vision that  it  should  be  incontestable  after  two  years 
from  its  date,  except  for  nonpayment  of  premium  and 
violation  of  conditions  as  to  naval  and  military  service 
in  time  of  wars.  This  is  a  theory  for  which  appellee 
contends,  but  in  which  we  do  not  concur  as  indicated, 
supra.  Under  the  construction  we  have  hereinbefore 
given  such  provisions  when  considered  together,  such 
certificate  lapsed  in  the  absence  of  proof  of  a  waiver, 
regardless  of  whether  such  note  was  accepted  as  abso- 
lute or  conditional  payment  of  the  quarterly  premiums 
it  covered.  This  was  true,  because  under  such  con- 
struction a  certificate  lapsed  not  only  on  failure  to  pay 
a  premium,  but  also  on  failure  to  pay  a  note  given  for 
premium  within  the  period  of  grace  allowed  therefor. 
It  was  therefore  error  to  instruct  the  jury  that  it  should 
i-etum  a  verdict  for  appellee  if  they  found  that  the  note 
in  question  paid  all  premiums  to  April  1,  1913,  as  it 
wholly  ignored  the  fact  that  such  certificate  might  lapse 
if  such  note  was  not  paid  at  its  maturity,  or  within 
thirty  days  thereafter.  Appellant  also  insists  that  the 
court  erred  in  giving  instruction  No.  13  at  the  request 
of  appellee.  By  this  instruction  the  jury  was 
20.  told  in  effect  that  the  acceptance  of  the  note  in 
question  kept  the  certificate  in  suit  in  full  force 
up  to  the  quarter  be^nning  April  1,  1913,  and  that,  if 
the  certificate  was  in  full  force  and  effect  on  said  date, 
the  insured  had  the  right,  so  far  as  the  payment  of  pre- 
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mium  thereon  was  concerned,  to  keep  it  alive  and  se- 
cure against  lapsing  by  paying  another  quarterly  pre- 
mium any  time  within  the  month  of  April,  1913.  This 
was  clearly  error.  It  proceeds  upon  the  theory  that  the 
giving  of  the  note  in  question  was  an  absolute  payment 
of  the  premiums  for  the  two  quarters  ending  March 
31,  1913,  and  therefore  such  quarterly  premiums  were 
fully  discharged,  regardless  of  whether  such  note  was 
ever  paid  or  not.  In  the  earlier  part  of  this  opinion 
we  have  held  that  such  tiieory  could  not  be  sustained 
under  the  evidence,  and  hence  an  instruction  drawn  on 
such  theory  is  manifestly  erroneous.  Under  our  con- 
struction of  the  certificate  and  the  effect  of  the  accept- 
ance of  such  note,  there  were  two  conditions  on  which 
such  certificate  could  lapse  after  April  1,  1913.  One 
was  by  a  failure  to  pay  the  premium  for  the  current 
quarter  beginning  on  said  date  within  such  month,  and 
the  other  was  by  a  failure  to  pay  the  note  given  as  con- 
ditional pajonent  of  the  premiums  for  the  two  previous 
quarters  within  the  period  of  grace  expiring  on  the  fifth 
day  of  such  month,  which  was  in  effect  a  failure  to  pay 
such  premiums.  The  instruction  wholly  ignored  the 
possibility  of  the  certificate  lapsing  on  the  happening  of 
the  last-named  contingency,  and  hence  the  giving  of  it 
was  error. 

Appellant  urges  other  alleged  errors,  but  as  such 
questions  will  probably  not  reoccur  on  another  trial,  in 
view  of  the  matters  determined  by  this  appeal,  we  will 
not  give  them  further  consideration  here.  Judgment 
reversed,  with  instructions  to  sustain  appellant's  motion 
for  a  new  trial,  and  for  such  further  proceedings  as  are 
not  inconsistent  with  this  opinion. 

Note. — ^Reported  in  116  N.  E.  852.  Insurance:  (a)  acceptance 
of  note  for  premium,  1  Ann.  Cas.  967,  25  Cyc  752;  (b)  forfeiture 
of  policy  for  nonpasnnent  of  premium  when  insurer  is  indebted  to 
insured,  17  Ann.  Cas.  506;    (c)   construction  of  contract,  for- 


MAY  TERM,  1917.  95 

Pere  Marquette  R.  Co.  v,  Chadwick — 66  Ind.  App.  95. 

feiture,  25  Cyc  740;  (d)  nonpayment  of  premium  note,  for- 
feiture,  waiver,  25  Cyc  858,  870;  acceptance  of  overdue  premiums 
by  company,  effect,  57  Am.  Rep.  515. 


Pere  Marquette  Railroad  Company  v. 

Chadwick. 

[No.  9,232.    Filed  April  8,  1917.    Rehearing  denied 

June  21,  1917.] 

1.  Death« — Action  by  Father  for  Death  of  Child. — Pleading. — 
Complaint. — ^In  an  action  by  a  father  against  a  railroad  com- 
pany for  the  death  of  a  mmor  child,  a  complaint  alleging  that 
plaintiff,  his  wife  and  children  resided  in  property  owned  by 
the  wife,  that  defendant  created  a  nuisance  in  proximity  to 
plaintifTs  home  by  depositing  putrid  and  decaying  offal  on  its 
light  of  way,  and  that  the  death  of  the  child  was  caused  by 
the  unwholesome  and  poisonous  vapors  generated  by  such 
nuisance,  and  praying  a  recovery  only  for  the  loss  of  the 
child's  services  and  for  the  expenses  of  last  illness,  states  a 
cause  of  action  for  wrongful  death,  and  not  for  damage  to  the 
realty  owned  by  the  wife,  the  allegations  as  to  ownership  being 
merely  for  the  purpose  of  explaining  the  rightful  presence  of 
plaintiff  and  his  child  on  the  premises,    p.  97. 

2.  Death« — Death  of  Minor  Child. — Father's  Right  to  Stie. — 
Although  a  father  and  son  reside  in  property  owned  by  the 
wife,  the  father  can  maintain  an  action,  independently  of  any 
right  to  recover  for  damage  to  property,  fo^  the  death  of  a 
minor  son  caused  by  a  nuisance  maintained  near  the  dwelling 
house,    p.  99. 

3.  Death. — Action. — Nuisance. — Wha^  Constitutes. — Statutes. — 
Although  an  action  for  wrongful  death  caused  by  a  nuisance 
is  not  predicated  upon  §291  Bums  1914,  §289  R.  S.  1881,  defin- 
ing a  nuisance,  the  statutory  definition,  which  is  broader  than 
the  common-law  definition  and  includes,  in  addition  to  damag^e 
to  property,  injury  to  life,  is  applicable  in  determining  what 
constitutes  a  nuiscuice.    p.  101. 

4.  Death. — Death  of  Minor  Child. — Elements  of  Damage. — ^In 
estimating  the  damages  of  a  parent  for  the  death  of  his  minor 
child,  the  value  of  the  services  of  the  child  from  the  time  of 
the  injury  until  he  becomes  of  age,  less  the  cost  of  his  support 
and  the  expense  caused  the  parent  because  of  the  injury  and 
death,  should  be  considered,    p.  101. 
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5.  New  Trial. — Grounds. — Excessive  Damages, — In  an  action 
for  wrongful  death,  where  there  is  some  evidence  to  warrant 
the  amount  of  recovery,  and  nothing  to  indicate  that  the  jury 
acted  from  prejudice,  partiality  or  corruption,  it  was  not  error 
for  the  trial  court  to  deny  new  trial  on  the  ground  of  excessive 
damages,    p.  101. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  George  Chadwick  against  the  Pere  Mar- 
quette Railroad  Company.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Affirmed. 

E.  D.  Crumpacker,  Grant  Crumpacker,  O.  L.  Crum- 
packer  and  Adam  Wise,  for  appellants. 
Theron  F.  MiUer,  for  appellee. 

IBACH,  P.  J. — ^The  complaint  in  this  case  charges  that 
the  plaintiff's  wife  is  the  owner  of  certain  described 
real  estate  in  Michigan  City,  Indiana,  which  was  oc- 
cupied by  plaintiff,  his  wife  and  two  sons.  On  May 
15,  and  on  other  days  following,  defendant  deposited  on 
its  right  of  way,  at  a  point  about  200  yards  from  such 
dwelling  house,  large  quantities  of  putrid,  decomposed 
and  decaying  manure  and  offal,  and  allowed  it  to  remain 
there  for  a  long  period  of  time.  Thereby  a  nuisance 
was  created  from  which  unhealthf ul,  offensive  and  noxi- 
ous odors  and  vapors  were  generated  and  emitted  so 
that  the  air  in  and  around  such  premises  became  and 
was  during  all  the  time  aforesaid  infected  with  poison- 
ous matter  and  rendered  unwholesome  and  imhealth- 
ful.  During  the  month  of  August,  1909,  one  of  plain- 
tiff's sons  became  sick  and,  because  of  such  nuisance 
and  the  unwholesome  odors  and  vapors  which  were 
generated  and  emitted  by  the  said  nuisance,  as  afore- 
said, he  was  prevented  from  regaining  his  health  and 
he  remained  sick  from  that  time  until  he  died  of  tuber- 
culosis December  11,  1910.  The  minority  of  appellee's 
son,  his  ability  to  earn  money,  and  the  amount  of  ex- 
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pense  necessarily  incurred  by  appellee  in  his  efforts  to 
cure  his  son  are  also  averred.  It  is  for  the  loss  of  the 
son's  services  and  these  expenses  that  he  seeks  recov- 
ery. The  complaint  was  answered  by  a  general  denial. 
Trial  was  had,  resulting  in  verdict  and  judgment  for 
appellee  for  $1,250. 

We  have  carefully  read  all  the  evidence  produced  at 
the  trial,  and  we  conclude  that  it  tends  to  prove  that 
appellee.was  the  father  of  the  deceased  minor  child; 
that  such  child  was  by  reason  of  his  sickness  unable  to 
perform  any  labor  subsequently  to  December,  1909. 
Prior  thereto  he  was  earning  $1.75  per  day.  The  ex- 
pense of  supporting  such  child  was  from  $100  to  $150 
each  year.  The  expense  for  medicines  and  medical  care 
and  in  sending  him  to  the  State  of  California  for  the 
betterment  of  his  health  was  $1,000.  That  appellee  and 
his  son  at  the  time  of  the  commission  of  the  acts  com- 
plained  of  was  residing  on  the  lands  described  in  the 
complaint ;  that  the  acts  charged  in  the  complaint  were 
committed  by  appellant  and  that  they  affected  the  minor 
son  of  appellee  so  as  to  interfere  with  and  prevent  his 
recovery ;  and  that  the  things  done  by  appellant  which 
amounted  to  the  commission  of  a  nuisance  were  con- 
tinued by  appellant  after  notice  had  been  given  to  it  of 
the  effects  of  such  acts  upon  appellee's  family,  including 
his  said  son. 

Appellant  in  its  motion  for  a  new  trial  insists  that 
the  verdict  of  the  jury  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law.    In  support  of 

1.  these  contentions  it  is  urged  that  the  theory  of 
the  complaint  is  that  of  an  invasion  of,  and  in- 
jury to,  the  property  rights  of  appellee's  wife ;  that  such 
facts  appear  from  the  complaint  itself  and  the  evidence 
so  shows;  consequently  appellee  is  in  no  position  to 
maintain  this  suit. 
Vol.  6&— 7 
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Such  contention  would  undoubtedly  be  correct  if  the 
prominent  and  controlling  facts  averred  in  the  com- 
plaint supported  appellant's  position,  and  such  theory 
was  the  one  adopted  by  the  trial  court.  It  will  be  con- 
ceded that  there  are  some  averments  ui  the  complaint 
with  reference  to  the  ownership  of  the  real  estate  and 
occupancy  thereof  which  are  unnecessary  except  for  the 
purpose  of  explaining  the  rightful  presence  of  appellee 
and  his  son  at  that  particular  place,  and  this  it  would 
seem  was  the  only  purpose  of  such  averments,  as  the 
plaintiff  does  not  allege  any  damage  or  injury  to  the 
real  estate  or  ask  to  recover  damages  on  account  thereof. 
Such  averments  are  consistent  with,  and  we  are  inclined 
to  concur  in,  the  claim  made  by  appellee  that  the  suit 
is  one  for  damages  sustained  by  the  father,  who  was 
rightfully  present  with  his  son  on  the  particular  prem- 
ises described  in  the  complaint,  for  the  death  of  his  son, 
not  primarily  because  of  any  injury  to  the  real  estate, 
or  a  diminution  of  the  rental  value  thereof,  or  for  any 
interference  with  the  comfortable  enjoyment  of  the 
premises  described,  treating  his  injury  as  an  incident 
thereto,  but  rather  that  the  damages  suffered  were  dif- 
ferent in  kind  from  those  suffered  by  the  owner  of  the 
property  and  wholly  disassociated  therefrom,  not  merely 
incidental  but  direct  and  positive,  occasioned  by  the 
wrongful  acts  of  appellant  which  constituted  a  nuisance. 

Section  267  Bums  1914,  §264  R.  S.  1881,  provides  in 
part:  "A  father  (or  in  case  of  his  death,  or  desertion  • 
of  his  family,  or  imprisonment,  the  mother)  may 
maintain  an  action  for  the  injury  or  death  of  a  child 
*  *  *.''  Except  as  provided  in  such  statute  the 
father,  when  living,  is  the  only  person  who  may  main- 
tain an  action  for  the  injury  or  death  of  his  minor  child. 
Louisville,  etc.,  R.  Co.  V.  Lohges  (1892),  6  Ind.  App. 
288y  33  N,  E,  449;  Chicago,  etc.,  Stone  Co.  v.  Nelson 
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(1903),  32  Ind.  App.  355,  69  N.  E.  705;  Berry  V.  Louis- 
viUe,  etc.,  R.  Co.  (1891),  128  Ind.  484,  28  N.  E.  182. 

Appellant  has  not  cited,  neither  have  we  been  able 

to  find  in  this  state,  a  single  case  wherein  the  identical 

question  has  been  considered ;  and,  where  kindred 

2.  questions  have  been  considered  by  the  courts  of 
other  states,  we  find  much  confusion,  both  in  the 
discussion  and  results  reached.  We  conclude,  however, 
from  liie  examination  we  have  made  of  the  better-rea- 
soned decisions  in  which  a  kindred  principle  has  been 
involved  that  an  independent  action  such  as  we  have  be- 
fore us  can  be  maintained  and  such  is  the  apparent 
theory  upon  which  this  case  proceeded  throughout  the 
trial.  To  hold  otherwise  would  be  to  deny  the  father 
the  right  to  recover  the  damages  sustained  by  him  on 
account  of  the  wrongful  death  of  his  minor  child  occa- 
sioned by  a  nuisance  created  and  maintained  by  appel- 
lant. In  support  of  our  conclusion  see  Hosmer  V.  iJe- 
public  Iron,  etc.,  Co.  (1913),  179  Ala.  415,  60  South, 
801,  43  L.  R.  A.  (N.  S.)  871,  and  note;  Fort  Worth, 
etc.,  R.  Co.  V.  Glenn  (1904),  97  Tex.  586,  80  S.  W.  992, 
65  L.  R.  A.  818,  104  Am.  St.  984,  1  Ann.  Cas.  270; 
Shelby  Iron  Co.  v.  Greenlea  (1913),  184  Ala.  496,  63 
South.  470;  Flynn  v.  Butler  (1905),  189  Mass.  377,  75 
N.  E.  730;  Wesson  v.  Washburn  Iron  Co.  (1866),  13 
Allen  (Mass.)  95,  90  Am.  Dec.  181 ;  Fisher  V.  Zumvxdt 
(1900),  128  Cal.  493,  496,  61  Pac.  82;  Corely  V.  Lwn^ 
caster  (1883),  81  Ky.  174. 

In  Hosmer  V.  Republic  Iron,  etc.,  Co.,  supra,  the  court 
said :  'It  is  obvious  that  to  maintain  an  action  for  an 
injury  affecting  the  value  of  the  freehold  the  plaintiff 
must  have  a  legal  estate.  But  if  noxious  vapors  and 
the  like  cause  sickness  and  death  to  one  who  has  a  law- 
ful habitation  in  the  neighborhood,  no  sufficient  reason 
is  to  be  found  in  the  accepted  definitions  of  nuisance, 
nor  in  that  policy  of  the  courts  which  would  discourage 
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vexatious  litigation,  nor  in  the  inherent  justice  of  the 
situation,  as  we  see  it,  why  the  person  injured,  or  his 
personal  representative  in  case  of  death,  should  not 
have  reparation  in  damages  for  any  special  injury  he 
may  have  suffered,  although  he  has  no  legal  estate  in 
the  soil.  Certainly  a  child  has  the  right  to  live  under 
his  father's  roof — ^is  a  lawful  occupant  of  his  father's 
home— and  in  our  opinion  he  should  be  accorded  the 
same  measure  of  protection  against  the  construction  of 
nuisances  in  the  neighborhood  which  are  so  noxious  and 
long-continued  as  to  materially  affect  his  physical  well- 
being." 

In  the  case  of  Fort  Worth,  etc.,  R.  Co.  v.  Glenn,  supra, 
the  court  said :  "If  a  suit  be  brought  for  an  injury  to 
real  estate  caused  by  a  nuisance  it  is  clear  that  the 
plaintiff  must  show  that  he  has  some  right  which  has 
been  injuriously  affected.  If  the  damage  be  to  the  right 
of  those  occupying  the  property  at  the  time,  he  must 
prove  title,  or  at  least  a  right  of  occupancy.  If  it  be 
of  such  permanent  character  as  to  cause  damage  to  an 
estate  in  reversion  or  remainder,  the  reversioner  or  re- 
mainderman, if  he  sue,  must  prove  his  title  as  such. 
But  why  should  the  owner  of  a  house  be  allowed  to  re- 
cover damages  for  being  made  sick  by  a  nuisance 
created  in  the  vicinity  thereof,  and  another  lawful  occu- 
pant be  denied  a  remedy  for  a  like  reason?  *  *  * 
It  seems  to  us  that  a  conflict  of  opinion  upon  this  ques- 
tion has  arisen  from  confusing  the  damage  which  re- 
sults to  property  from  a  nuisance,  with  that  special 
damage,  such  as  sickness,  which  may  result  to  an  indi- 
vidual from  a  nuisance  either  public  or  private." 

While  in  the  present  case  the  property  was  owned  by 
the  mother  and  occupied  by  the  father  and  son  by  what 
may  be  termed  mere  sufferance,  the  principle  announced 
in  the  above  cases  is  applicable  to  the  facts  of  this  case. 

Although  this  action  is  not  predicated  on  the  statute 
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(§291  Bums  1914,  §289  R.  S.  1881),  such  statute  is 
looked  to  for  a  definition  as  to  what  constitutes 

.3.  a  nuisance.  Said  section  provides:  "Whatever 
is  injurious  to  health,  or  indecent,  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  prop- 
erty, so  as  essentially  to  interfere  with  the  comfortable 
enjoyment  of  life  or  property,  is  a  nuisance,  and  the 
subject  of  an  action."  So  far  as  necessary  to  this  case 
such  statute  may  well  be  read :  Whatever  is  injurious 
to  health,  or  offensive  to  the  senses,  so  as  essentially 
to  interfere  with  the  comfortable  enjoyment  of  life  is 
a  nuisance,  and  the  subject  of  an  action. 

The  definition  which  our  legislature  saw  fit  to  enact 
as  to  what  shall  constitute  a  nuisance  is  broader  than 
the  comman-law  definition  of  nuisance,  and,  in  addition 
to  injury  to  property,  includes  also  injury  to  life.  In 
states  having  similar  statutes  the  decided  cases  recog- 
nize that  such  definition  would  authorize  an  independ- 
ent action  for  damages  such  as  we  have  here  without 
regard  to  any  legal  or  proprietory  interest  in  the  real 
estate.  See  Fisher  v.  Zumwalt,  supra;  Hosmer  v.  Re- 
public  Iran,  etc.,  Co.,  supra. 

Appellant  finally  claims  that  the  damages  are  excess- 
ive. In  estimating  the  damages  of  a  parent  for  the 
death  of  his  minor  child,  the  value  of  the  serv- 

4.  ices  of  the  child  from  the  time  of  the  injury  until 
he  would  have  arrived  at  full  age,  less  the  cost 

of  his  support  and  the  expenses  caused  the  parent  be- 
cause of  the  injury  and  death,  should  be  considered. 
Pennsylvania  Co.  v.  LiUy  (1881),  73  Ind.  252;  City  of 
Elwood  v.  Addison  (1900),  26  Ind.  App.  28,  59  N.  E.  47; 
There  was  some  evidence  to  warrant  the  amount 

5.  of  the  recovery  under  the  rule  above  stated  and 
nothing  to  indicate  that  the  jury  acted  from 

prejudice,  partiality  or  corruption ;  therefore  the  court 
did  not  err  in  refusing  a  new  trial  on  the  ground  of  ex- 
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cessive  damages.     Creamery,  etc.,  Mfg.  Co.  V.  Hotsen^ 
piller  (1902),  159  Ind.  99,  105,  106,  64  N.  E.  600. 
Judgment  affirmed. 

Note. — Reported  in  115  N.  E.  678.  Death:  measure  of  dam- 
ages recoverable  by  parent  for  death  of  minor  child  by  wrongful 
act,  Ann.  Cas.  1912C  58,  1916B  532,  13  Cyc  369;  persons  entitled 
to  sue  for  death  of  minor,  13  Cyc  332. 


Kerr  et  al.  v.  State  op  Indiana,  ex  rel. 

McDaniel. 

[No.  9,820.    Filed  June  22,  1917.] 

1.  Municipal  Corporations. — Piiblic  Improvements. — Contraets. 
— Vdlidity. — Interest  of  Public  Officer. — StattUe. — ^In  an  action 
by  a  materialman  against  a  public  improvement  contractor 
and  the  surety  on  his  bond  to  recover  for  materials  furnished 
for  use  in  paving  a  city  street,  an  answer  alleging  that,  at  the 
time  the  improvement  was  being  made  and  the  materials  sued 
for  were  furnished,  plaintiff  was  a  member  of  the  municipal 
common  council,  and  that  when  the  pavement  was  completed 
the  council,  including  plaintiff,  inspected  the  work  in  behalf  of 
the  city,  and  accepted  it  both  as  to  workmanship  and  materials, 
does  not  aver  facts  sufficient  to  show  that  the  sale  of  materials 
upon  which  the  action  is  predicated  was  in  violation  of  §8648 
Bums  1914,  Acts  1907  p.  538,  providing  that  no  member  of 
the  common  council  of  a  city  shall  be  interested  in  any  contract 
with  the  city  in  any  matter  by  which  any  indebtedness  is  cre- 
ated or  approved,  and  that  such  contract  shall  be  absolutely 
void.    p.  105. 

2.  Municipal  Corporations. — Public  Improvem^ents. — Confrocte. 
— Validity. — Interest  of  Public  Officer. — Public  Policy. — ^That  a 
member  of  a  municipal  common  council  sold  materials  to  a 
contractor  to  be  used  in  a  public  improvement,  and  that  the 
common  council  inspected  the  work  when  completed  in  behalf 
of  the  city  and  accepted  the  same,  is  not  sufficient  to  render 
the  contract  for  the  sale  of  materials  unenforceable  as  being 
in  contravention  of  public  policy,  in  the  absence  of  a  showing 
that  the  councilman  had  any  interest  in  the  improvement  con- 
tract either  at  the  time  of  its  execution  or  thereafter,  or  that 
the  city  or  public  was  in  any  way  defrauded  by  reason  of  the 
use  of  the  materials  so  furnished,    p.  105. 
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3.  Affeal.  —  Briefs.  —  Sufficiency. — Waiver  of  Error, — An  as- 
signed error  not  mentioned  under  the  points  and  authorities  in 
appellant's  briefs  is  waived,    p.  108. 

4.  Appeal.  —  Questions  Reviewable,  —  Briefs. — Sufficiency. — ^A 
mere  general  statement  in  appellant's  briefs  that,  where  a  find- 
ing is  improperly  affected  by  errors  of  law  at  the  trial,  or 
where  a  part  of  the  evidence  tending  to  support  the  finding 
upon  a  material  point  is  legally  inmifiicient,  the  finding  is  con- 
trary to  law,  is,  under  Rule  22  of  the  Supreme  Court,  insuffi- 
cient to  present  a  question  for  review,    p.  108. 

5.  New  Trial. — Grounds. — Action  on  Contract. — Excessive  Damv- 
ages. — That  the  damages  assessed  are  excessive  is  not  a  ground 
for  a  new  trial  in  an  action  on  contract,    p.  108. 

From  Monroe  Circuit  Court ;  Robert  W.  Miers,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
Lucien  C.  McDaniel,  against  Samuel  M.  Kerr  and 
another.  From  a  judgment  for  relator,  the  defendants 
appeal.    Affirmed. 

Ira  C.  Batman,  Robert  G.  Miller,  James  W.  Blair  and 
Rufus  H.  East,  for  appellants. 

Joseph  E.  Henley  and  George  Henley,  for  appellee. 

HOTTEL,  C.  J. — ^This  is  an  appeal  from  a  judgment 
in  appellee's  favor  for  $200.07  and  costs,  in  an  action 
brought  by  it  against  appellants  on  a  contractor's  bond. 
The  averments  of  the  complaint  necessary  to  an  under- 
standing of  the  question  presented  by  the  appeal  are 
in  substance  as  follows:  On  December  2,  1909,  appel- 
lant Finn  entered  into  a  contract  with  the  city  of  Bloom- 
ington,  Indiana,  whereby  he  agreed  to  build  a  portion 
of  a  public  street  in  said  city,  according  to  plans  and 
specifications  adopted  by  its  common  council,  to  perform 
all  the  work  and  furnish  all  the  materials  therefor, 
and  to  pay  all  sums  due  to  any  contractor  or  person  fur- 
nishing any  material.  A  copy  of  said  contract  was  filed 
as  an  exhibit  with  the  complaint.  Said  Finn  executed 
a  bond  in  the  penal  sum  of  $1,300,  with  appellant  Kerr 
as  surety,  a  copy  of  which  is  filed  with  the  complaint, 
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and  by  the  terms  thereof  appellants  separately  and  sev- 
erally obligated  themselves  to  pay  all  claims  for  labor 
and  material  used  in  the  construction  of  said  street. 
From  January  5  to  July  15,  1910,  relator  sold  and  de- 
livered to  said  Finn,  at  his  special  instance  and  request, 
a  large  amount  of  cemQ^t,  coal  and  sand,  aggregating 
$372,  a  bill  of  particulars  of  which  is  filed  with  the 
complaint,  which  material  was  used  in  the  construction 
of  the  street.  Relator  has  made  demand  upon  said 
Finn,  and  he  failed  and  refused  to  pay,  thereby  violat- 
ing the  terms  of  the  contract  and  bond. 

To  this  complaint  appellants  each  separately  filed 
the  same  answer  in  three  paragraphs,  viz.,  a  general 
denial,  a  plea  of  pa3rment,  and  a  third  paragraph,  which 
alleges  in  substance  that  the  city  of  Bloomington,  at 
the  times  mentioned  in  the  complaint,  was  a  city  of  the 
fifth  class ;  that  relator  was  duly  elected  a  member  of 
its  common  council  on  November  2,  1909,  and  duly 
qualified  as  such  on  January  1,  1910;  that  he  continued 
to  be  a  member  of  such  council  until  January  1,  1914; 
that  said  Finn  entered  upon  the  performance  of  said  con- 
tract subsequently  to  January  1,  1910,  and  constructed 
and  completed  the  whole  of  said  improvement  during 
the  year  1910,  during  which  period  the  relator  contin- 
ued to  act  as  a  member  of  the  common  council  of  the 
city  and  furnished  to  said  Finn  the  material  described 
in  the  complaint,  which  was  used  in  the  construction  of 
the  street;  that  said  Finn  completed  the  improvement, 
and  the  council,  including  the  relator,  inspected  the 
work  and  accepted  the  improvement,  both  as  to  work- 
manship and  material,  including  the  materials  so  fur- 
nished by  the  relator.  That  the  sale  of  material  by  the 
relator  to  Finn  as  such  contractor  was  against  public 
policy  and  void,  and  that  the  amount  thereof  is  not 
chargeable  to  the  bond  in  suit. 

Demurrers  to  said  third  paragraphs  of  answer  were 
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sustained  and  exception  saved  by  each  appellant.  There 
was  a  trial  by  the  court  and  a  special  finding  of  facts 
and  conclusions  of  law  in  appellee's  favor.  The  first 
and  second  errors  assigned  and  relied  on  for  reversal 
respectively  challenge  the  ruling  on  said  demurrers  to 
each  appellant's  said  third  paragraph  of  answer.  This 
ruling  presents  the  controlling  question  of  the  appeal. 
Appellants  insist  in  effect  that  the  facts  averred  in 
said  answer  show  that  the  sale  of  the  materials  upon 
which  relator's  cause  of  action  is  predicated  was 

1.  in  violation  of  §8648  Bums  1914,  Acts  1907  p. 
538,  and  hence  that  such  answer  stated  a  good 

defense  to  the  cause  of  action. 

In  the  recent  case  of  Finn  V.  State,  ex  rel.  (1916), 
66  Ind.  App.  ,  114  N.  E.  9,  this  court,  in  deter- 
mining the  sufiiciency  of  a  similar  answer,  held  that  its 
averments  did  not  bring  it  within  the  provisions  of  said 
statute. 

Appellants,  however,  insist  in  effect  that  independ- 
ently of  statute  the  facts  pleaded  in  said  answer  show 
that  the  sale  of  said  material  by  the  relator  was 

2.  one,  the  natural  tendency  of  which  placed  appel- 
lee in  a  position  of  antagonism  to  the  public  duty 

required  of  him  as  a  member  of  the  city  council,  and 
had  a  tendency  to  make  him  less  diligent  in  the  dis- 
charge of  his  official  duty;  and  hence  that  such  sale 
was  against  public  policy  and  void.  In  the  case  just 
referred  to,  this  court  indicated  that  the  question  now 
suggested  was  not  presented  in  that  case,  and  for  that 
reason  expressly  reserved  its  opinion  thereon.  Appel- 
lants have  cited  a  number  of  cases  in  which  officers  have 
been  directly  interested  in  public  contracts,  but,  with 
the  exception  of  the  case  just  cited,  we  have  been  unable 
to  find  any  case  in  this  state  where  it  was  charged 
that  an  officer  was  interested  in  a  public  contract,  other 
than  cases  in  which  the  contract  involved  was  one  be- 
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tween  the  official  and  the  municipality  or  public  cor- 
poration of  which  he  was  an  official. 

In  determining  the  question  under  consideration,  it 
must  be  kept  in  mind  that  the  principle  of  law  which 
forbids  the  enforcement  of  any  contract  on  the  ground 
that  it  contravenes  public  policy,  whether  foun'd  in  ex- 
press legislative  enactment  or  in  the  body  of  the  law, 
as  expressed  and  declared  by  the  courts  and  the  legal 
textwriters,  rests  always  upon  the  idea  that  the  con- 
tract so  forbidden  is  injurious  to  the  public  or  the  state. 
In  the  answer  under  consideration,  there  is  no  averment 
that  relator  contracted  with  the  city,  and  nothing  ap- 
pears therein  which  shows  that  he  had  any  interest, 
either  direct  or  indirect,  in  such  contract  at  the  time  of 
its  execution,  or  that  there  was  any  agreement,  collu- 
sion or  secret  understanding  of  any  kind  between  re- 
lator and  the  contractor  when  the  contract  was  made 
whereby  relator  became  in  any  way  connected  there- 
with or  interested  therein.  No  fraud  of  any  kind  is 
shown  or  attempted  to  be  shown  whereby  the  city  or 
the  public  was  in  any  way  affected  to  its  harm  or  in- 
jury by  reason  of  said  contract  or  on  account  of  the 
material  used  in  the  improvement  involved  therein. 
True,  the  answer  shows  that  appellant  Finn  procured 
the  acceptance  by  the  city  of  said  improvement,  includ- 
ing the  material  furnished  by  the  relator,  and  that  when 
such  acceptance  was  procured  the  relator  was  a  mem- 
ber of  the  council  that  accepted  it ;  but  to  our  minds  this 
averment  weakens  rather  than  strengthens  appellants' 
position,  because  it  shows  that  the  contractor  has  re- 
ceived the  full  benefit  of  the  contract  which  he  is  now 
seeking  to  avoid  on  the  ground  that  it  contravenes  pub- 
lic policy,  and  that,  in  so  far  as  there  was  a  possibility 
of  the  public  being  injuriously  affected  by  the  accept- 
ance of  the  improvement  and  said  material  furnished 
by  the  relator  in  connection  therewith,  appellant  Finn 
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has  himself  procured  the  full  benefits  of  such  accept- 
ance and  received  value  from  the  city  for  the  materials. 

Even  in  cases  where  the  public  corporation  seeks  to 
avoid  the  payment  of  an  honesi*  obligation  for  material 
received  and  used  by  it,  the  courts,  in  the  absence  of  a 
positive  statute  requiring  them  to  do  sd^  hesitate  to  lend 
their  aid  in  accomplishing  such  an  end  on  the  ground 
of  a  mere  surmise  that  sales  by  one  of  the  officers  of 
such  corporation  of  material  to  the  contractor  may  have 
influenced  the  mind  of  such  official  in  the  acceptance  of 
such  contract  originally,  or  in  the  acceptance  of  the 
work  done  or  material  furnished  thereunder.  Escorir 
dido  Lumber,  etc.,  Co.  v.  Baldwin  (1906),  2  Cal.  App. 
606,  84  Pac.  284;  O'NeiU  v.  Auburn  (1913),  76  Wash. 
207,  135  Pac.  1000,  50  L.  R.  A.  (N.  S.)  1140. 

If,  in  such  cases,  the  courts  hesitate  to  relieve  the 
public  corporation  from  liability,  much  greater  reason 
exists  for  a  court's  refusal  to  give  consideration  or  aid 
to  the  accomplishment  of  such  an  end  when,  as  in  the 
instant  case,  the  invalidity  of  the  contract  is  invoked 
by  the  contractor  himself,  to  avoid  paying  for  the  very 
material,  the  acceptance  of  which,  and  the  payment  for 
which,  he  has  procured  at  the  hands  of  such  public  cor- 
poration. Worrell  V.  Jurden  (1913),  36  Nev.  85,  132 
Pac.  1158.  Elliott,  in  his  work  on  Contracts  (Vol.  2, 
p.  10,  §650) ,  says :  "A  doubtful  matter  of  public  pol- 
icy is  not  sufficient  to  invalidate  a  contract.  An  agree- 
ment is  not  void  on  this  ground  unless  its  contravention 
of  public  policy  is  clear  and  is  manifestly  injurious  to 
the  interest  of  the  state."  The  authorities  cited,  supra, 
we  think,  necessitate  the  conclusion  that  the  demurrer 
to  said  answer  was  properly  sustained. 

Appellants'  third  and  fourth  assigned  errors,  respect- 
ively, challenge  the  trial  court's  conclusions  of  law  and 
its  ruling  on  their  motion  for  new  trial.    The  third  is 
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3.  not  mentioned  in  their  points  and  authorities  and 
is  therefore  waived. 

The  motion  for  new  trial  is  not  set  out  in  their  brief, 
but,  under  their  points  and  authorities,  appellants  indi- 
cate certain  grounds  of  such  motion  upon  which, 

4.  we    assume,    they    rely    for    reversal.     These 
grounds  alone  will  be  considered.    Appellants 

state  generally,  in  their  brief,  that  where  a  finding  is 
improperly  affected  by  errors  of  law  at  the  trial,  or 
where  a  part  of  the  evidence  which  tends  to  support  the 
finding  upon  a  material  point  is  legally  insufficient,  the 
finding  is  contrary  to  law.  They  do  not  show  how  the 
finding  was  improperly  affected,  or  by  what  errors  it 
was  affected,  or  what  fact  essential  to  the  decision  was 
not  sustained  by  the  evidence.  Such  general  proposi- 
tion or  statement  is,  under  Rule  22,  insufficient  to  pre- 
sent any  question.  Leach  V.  Staie  C1911)  >  177  Ind.  234, 
240,  97  N.  E.  792;  German  Fire  Ins.  Co.  V.  Zenker 
(1914),  57  Ind.  App.  696,  108  N.  E.  160;  Mutual  Life 
Ins.  Co.  V.  Finkelstein  (1914),  58  Ind.  App.  27,  31,  107 
N.  E.  557 ;  Town  of  New  Point  V.  Cleveland,  etc.,  R.  Co. 
(1915),  59  Ind.  App.  147,  158,  107  N.  E.  560;  Inland 
Steel  Co.  V.  Smith  (1906),  168  Ind.  245,  252,  80  N.  E. 
538.  In  this  connection  it  should  be  stated  that,  under 
the  heading  "Error  of  the  court  in  excluding  testi- 
mony," appellants  complain  of  the  court's  refusal  to 
hear  certain  evidence  which  would  have  been  pertinent 
and  applicable  to  said  third  paragraph  of  answer.  Our 
disposition  of  the  ruling  on  the  demurrer  to  said  an- 
swer, in  effect,  disposes  of  this  contention. 

Appellants  say  also  that  "the  damages  assessed  are 
excessive.'^    This  was  one  of  the  grounds  of  their  mo- 
tion for  new  trial,  but  no  question  is  presented  by 

5.  such  ground  in  an  action  on  contract.    Brown  v* 
Guyer  (1916),  64  Ind.  App.  356,  115  N.  E.  947, 

948,  and  cases  there  cited. 
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We  might  add,  however,  that,  assuming  that  such 
question  is  presented  in  said  motion  by  a  ground  thereof 
in  the  form  and  words  prescribed  by  the  statute  (§585, 
cl.  5,  Bums  1914,  §559  R.  S.  1881),  our  examination  of 
the  evidence  convinces  us  that  no  available  error  would 
be  presented  thereby. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment below  is  affirmed. 

Note. — Reported  in  116  N.  E.  690.  States — ^public  improre- 
ments:  obligation  of  public  corporation  to  pay  for  services  ren- 
dered under  a  contract  in  which  an  officer  is  x>ersonally  inter- 
ested, 84  L.  R.  A.  (N.  S.)  129;  e£fect  of  indirect  interest  of  public 
officer  in  performance  of  contract  for  construction  of  pubUc  im- 
provement, 50  L.  R.  A.  (N.  S.)  1140. 


American  Liability  Company  v.  Bowman. 

[No.  9,139.    Filed  January  30,  1917.    Rehearing  denied 

June  22,  1917.] 

1.  Insurance. — Aeeident  Insurance, — Construetion  of  Policy. — 
Insurance  contracts  providing  indemnity  for  disability  or  death 
of  the  insured  whidi  are  prepared  by  the  company  and  are 
ambiguous,  or  reasonably  subject  to  conflicting  interpretations, 
are  strictly  construed  against  the  company  and  are  given  such 
reasonable  and  liberal  construction  as  will  effectuate  the  pur- 
IK>se  of  the  parties  and  sustain  the  object  of  entering  into  the 
contract,  where  it  can  be  done  without  doing  violence  to  the 
language  employed,    p.  118. 

2.  Insurance. — Accident  Insurance, — Construction  of  Policy, — 
In  construing  insurance  contracts,  the  courts  give  a  fair  and 
reasonable  construction  to  the  language  employed,  and  in  so 
doing  consider  the  relation  and  situation  of  the  parties  when 
the  contract  was  made,  and  from  such  considerations  ascertain 
the  meaning  upon  which  the  minds  of  the  contracting  parties 
may  reasonably  be  said  to  have  met.    p.  118. 

3.  Insurance. — Accident  Insurance, — Construction  of  Policy, — 
Attempt  of  Insured  to  Work, — Total  Disability  Benefits, — ^Un- 
der an  accident  insurance  policy  providing  for  the  payment  of 
indemnity  for  total  disability  resulting  from  accidental  causes 
during  the  period  that  the  insured  was  totally  and  continuously 
from  the  date  of  the  accident  disabled  and  prevented  from  per- 
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forming  every  duty  pertaining  to  any  business  or  occupation, 
as  a  necessary  result  of  the  injuries  received,  an  injured  work- 
man may  recover  for  total  disability  for  the  entire  period  he 
was,  in  fact,  totally  disabled,  though  during  part  of  such 
period,  a  few  days  after  his  injury,  he  returned  to  work  for  a 
short  time  when  his  condition  was  such  that  he  could  perform 
only  part  of  his  duties  and  might  reasonably  have  been  war- 
ranted in  not  attempting  to  do  any  work,  since  a  construction 
of  the  i)olicy  which  would  defeat  a  recovery  because  the  insured 
made  a  good-faith  effort  to  perform  the  duties  of  his  usual 
employment  would  tend  to  encourage  fraud  against  the  com- 
pany, and  to  discourage  fairness  and  efforts  to  return  to  work 
as  soon  as  possible  after  an  injury,    pp.  119,  121. 

4*  Insurance. — Accident  Insurance, — Construction  of  Policy. — 
TotcU  Disability. — Question  of  Fact. — ^The  phrase  "total  dis- 
ability," as  used  in  accident  insurance  policies,  should  be  given 
a  rational  and  practical  construction,  and  is  a  relative  term, 
depending  in  a  measure  upon  the  nature  of  the  employment, 
the  capabilities  of  the  injured  person,  and  the  circumstances 
of  each  case,  apd  is  usually  a  question  of  fact  to  be  determined 
by  the  court  or  jury.    p.  120. 

6.  Insurance. — Accident  insurance. — Construction  of  Policy. — 
Total  Disability. — Attempt  to  Work. — ^Where  a  party  is  shown 
to  be  in  fact  totally  disabled  for  the  entire  period  for  which 
compensation  is  sought  under  an  accident  insurance  policy,  it 
cannot  be  said  as  a  matter  of  law  that  he  was  not  so  disabled 
because  during  a  portion  of  such  time  he  made  a  good-faith, 
though  ineffectual  effort,  to  perform  the  duties  of  his  usual 
employment,    p.  120. 

6.  Insurance. — Accident  Insurance. — Construction  of  Policy, — 
Total  Disability, — Refusal  to  Work. — One  insured  under  an 
accident  insurance  policy  cannot  recover  for  total  disability 
where  he  failed  or  refused  to  work  when  he  had  an  opportunity 
to  do  so,  if  he  was  at  the  time  reasonably  able  to  perform  such 
work.    p.  120. 

7.  Insurance. — Accident  Insurance. — Constru/^tion  of  Policy. — 
TotaZ  Disability. — Provisions  of  an  accident  insurance  policy 
for  total  disability  indemnity  should  be  liberally  and  fairly 
construed  so  as  to  give  the  insured  the  indemnity  which  he 
contracted  to  obtain,  and  at  the  same  time  to  guard  the  com- 
pany against  fraud  or  imposition,    p.  121. 

8.  Insurance. — Accident  Insurance.— Construction  of  Policy. — 
Exceptions. — An  accident  insurance  policy  providing  for  in- 
demnity in  case  of  total  disability  resulting  from  accident,  but 
in  a  subsequent  clause  limiting  the  insurer's  liability  to  four 
weeks'  indemnity  "in  the  event  of  disability  due  to  accident  or 
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illness,  wholly  or  in  part  caused  by  or  resulting  drectly  or 
indirectly  in  or  complicated  with"  neuritis,  does  not  Hmit  the 
company's  liability  for  total  disability  indemnity,  though  dur- 
ing the  same  period  neuritis  developed  from  the  injury,  where 
it  appears  that  insured  was  continuously  and  totidly  disabled 
by  the  original  injury  independent  of  any  other  cause,    p.  122. 

9.  Appeal. — Review. — Harmless  Error. — ImmatericU  Conchisums 
of  Law, — In  an  action  to  recover  total  disability  indemnity 
under  an  accident  insurance  policy,  a  conclusion  of  law  that 
insured's  right  to  recover  for  disability  suffered  subsequently  to 
the  commencement  of  the  action  was  not  an  issue,  while  not 
essential  to  the  judgment  for  plaintiff,  would  not  of  itself  be 
cause  for  reversal,    p.  125. 

10.  Appeal. — Review. — Ha/mUess  Error. — Findings  of  Fact. — 
Immaterial  Errors. — In  an  action  on  an  accident  insurance 
policy  to  recover  total  disability  benefits,  findings  of  fact  that 
insured  was  removed  to  his  home  in  a  vehicle  after  the  acci- 
dent, when  the  evidence  showed  that  he  walked,  and  incorrectly 
fixing  the  date  when  the  insured  became  afflicted  with  neuritis, 
are  not  harmful  to  the  insurer,  where  the  inaccuracies  could  in 
no  way  affect  the  ultimate  fact  of  total  disability  found  by  the 
court,    p.  125. 

11.  Trial. — Findings  of  Facts. — Ultimate  and  Evidentiary^  Facts. 
— Ultimate  issuable  facts  are  proper  in  special  findings  and 
they  must  control  the  conclusions  of  law  drawn  from  the  facts, 
since  evidentiary  facts,  though  specially  found,  are  improper 
and  unauthorized,    p.  126. 

From  Madison  Circuit  Court;  Charles  K.  Bagot, 
Judge. 

Action  by  Linies  E.  ^owman  against  the  American 
Liability  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

Kittenger  &  Diven,  for  appellant. 
Albert  H.  Vestal,  for  appellee. 

Felt,  C.  J. — On  July  12,  1913,  appellee  began  this 
suit  against  appellant  on  a  health  and  accident  insur- 
ance policy.  The  issues  were  formed  by  a  complaint 
in  one  paragraph  answered  by  a  general  denial.  A 
trial  by  the  court  resulted  in  a  judgment  for  appellee 
in  the  sum  of  $240,  from  which  this  appeal  was  taken. 
Appellant  has  assigned  as  error  the  overruling  of  its 
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motion  for  a  new  trial  and  separate  error  on  each  of 
the  five  conclusions  of  law  stated  upon  the  special  find- 
ing of  facts  duly  made  by  the  court. 

The  complaint,  in  substance,  charges  that  on  Septem- 
ber 7,  1910,  appellee  applied  for  and  obtained  a  policy 
in  appellant  company,  whereby  it  promised,  in  the  event 
of  bodily  injury  resulting  through  external,  violent  and 
accidental  means,  to  pay  appellee  forty  dollars  per 
month,  so  long  as  he  should  be  prevented  from  i)erf orm- 
ing  his  ordinary  business  by  reason  of  such  injuries; 
that  he  complied  with  all  the  provisions  of  the  policy  so 
issued  to  him,  and  on  November  17,  1912,  while  the 
policy  was  in  force,  he  received  a  personal  injury  which 
was  caused  by  the  slipping  of  a  ladder  on  which  he  was 
working,  whereby  he  was  thrown  ten  feet  to  and  upon 
a  cement  floor,  causing  an  injury  to  his  back,  side  and 
spine;  that  by  reason  of  such  injuries  he  was  prevented 
from  following  his  occupation  or  attending  to  any  work 
or  business  continuously  from  December  27,  1912,  and 
still  is  totally  disabled  and  prevented  from  performing 
any  duty  pertaining  to  any  business  or  occupation ;  that 
due  proof  of  his  disability  for  the  period  of  six  months 
was  furnished  appellant  and  payment  was  refused.  The 
policy  is  made  a  part  of  the  complaint  as  ''Exhibit  A'' 
and  it  is  averred  that  there  is  due  thereon  the  sum  of 
$280  for  which  judgment  is  demanded. 

The  finding  of  facts  follows  the  averments  of  the  com- 
plaint and,  omitting  uncontroverted  statements,  is  in 
substance  as  follows:  On  September  7,  1910,  appel- 
lee was  an  able-bodied  man  in  good  health,  and  in  sound 
physical  condition  and  on  that  day  appellant  issued  to 
him  a  health  and  accident  policy,  the  substance  of  which, 
as  far  as  material  here,  is  as  follows: 

The  policy  to  be  in  force  until  12  o'clock  noon  of  Oc- 
tober 1,  1910,  "and  for  such  further  periods  as  the  pre- 
mium paid  will  maintain  this  policy  in  force.     ♦     ♦     ♦ 
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"Total  Accident  Disability. 

"A.  At  the  rate  of  forty  dollars  per  month,  for 
the  period,  not  exceeding  twenty-four  consecutive 
months,  that  the  assured,  is  totally  and  continu- 
ously from  the  date  of  accident  disabled  and  pre- 
vented from  performing  every  duty  pertaining  to 
any  business  or  occupation,  as  a  necessary  result, 
independent  of  all  other  causes,  of  bodily  injuries 
effected  through  external,  violent  and  accidental 
means.    *     *     * 

•'Ilhiess  Indemnity. 

"E.  At  the  rate  of  fortv  dollars  per  month  for 
the  number  of  consecutive  aays  (deducting  the  first 
week  unless  continuing  twenty-eight  consecutive 
days)  that  the  assured  is  strictly  and  continuously 
confined  within  the  house  and  therein  regularly 
visited  and  treated  by  a  legally  qualified  physician 
and  necessarily  totally  disabled,  by  reason  of  illness 
having  its  cause  and  beginning  after  this  policy  has 
been  maintained  in  continuous  force  for  tiiirty 
days;  and  if,  during  convalescence  following  said 
house  confinement,  tiie  assured  shall  be  necessarily 
and  continuously  disabled  from  performing  every 
duty  pertaining  to  any  business  or  occupation,  and 
require  and  receive  the  regular  attendance  of  such 
physician,  the  company  will  pay  him  indemnity  at 
one-half  of  said  rate  for  the  period  of  such  con- 
valescence not  exceeding  four  weeks.    *     *     ♦ 

'Miscellaneous  Provisions.    *    *    ♦ 

"2.  In  the  event  of  disability,  due  to  either  acci- 
dent or  illness,  wholly  or  in  part  caused  by  or  re- 
sulting directly  or  indirectly  in  or  complicated  with 
tuberculosis,  rheumatism,  paralysis,  apoplexy,  or- 
chitis, neuritis,  locomotor  ataxia,  lumbago,  lame 
hsLckf  strains,  sciatica,  vaccination,  Bright's  dis- 
ease, cancer,  dementia,  hernia,  insanity,  or  in  the 
event  of  any  accidental  injury  otherwise  covered 
by  this  policy  resulting  in  hernia,  terminating 
fatally  or  otherwise,  then  in  all  such  cases  referred 
to  in  this  paragraph,  the  only  liability  of  the  com- 
pany shall  be  indemnity  for  a  period  of  disability 
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not  exceeding  four  weeks  in  any  one  policy  year, 

anything  herein  to  the  contrary  notwithstanding. 
*     *     « 

"6.  The  company  may  cancel  this  policy  at  any 
time,  without  prejudice  to  the  rights  of  the  assured 
as  to  any  claim  then  pending,  by  written  notice  of 
cancellation  served  upon  the  assured  or  mailed  to 
the  assured  at  the  address  herein  given,  together 
with  the  company's  check  for  the  unearned  portion, 
if  any,  of  the  premium  paid. 

"7.  Indemnity  will  not  accrue  hereunder  in  ex- 
cess of  the  time  the  assured  is,  by  reason  of  injury 
or  illness,  under  the  professional  care  and  regular 
attendance  of  a  legally  qualified  physician  or 
surgeon.  If  the  assured  is  disabled  by  injury  or 
illness  for  more  than  thirty  days,  he  or  his  rela- 
tives shall  as  a  condition  precedent  to  recovery 
hereunder,  furnish  the  company  every  thirty  days 
with  a  report  in  writing  from  his  attending  phy- 
sician or  surgeon,  fully  stating  the  condition  of  the 

assured  and  the  probable  duration  of  the  disability. 
«     «     * 

"9.  This  policy  with  the  schedule  of  warranties 
endorsed  hereon,  contains  the  entire  contract  be- 
tween the  parties  hereto,  and  no  agent  has  author- 
ity to  change  it  or  waive  any  of  the  provisions. 

*'2.  That  on  the  reverse  side  of  said  policy,  in 
written  and  printed  matter,  under  the  head  and 
title  of  'Schedule  of  warranties,*  was  endorsed  the 
following  language: 


a 


Schedule  of  Warranties. 

"By  accepting  this  policy  the  assured  agrees  that 
each  statement  in  this  schedule  is  material,  and 
warrants  each  to  be  true.     ♦     *     * 

"I  agree  to  pay  a  monthly  premium  of  One  and 
20/100  Dollars  in  advance  without  notice  or  de- 
mand." 

The  court  also  found  that  from  the  issuance  of  said  pol- 
icy appellee  promptly  paid  all  dues  and  premiums  on 
same  up  to  and  including  June  7, 1918 ;  that  on  Novem- 
ber 17,  1912,  while  working  at  his  usual  employment, 
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the  ladder  on  which  appellee  was  standing  slipped  and 
threw  him  to  the  floor  and  injured  his  right  side  and 
hip  and  his  back  in  the  region  of  the  crest  of  the  ilium, 
which  injury  was  accompanied  by  an  external  visible 
bruise  and  discoloration ;  that  he  was  thereby  totally  dis- 
abled, immediately  after  receiving  such  injury  and  con- 
tinuously for  about  four  days;  that  immediately  after 
receiving  the  injury  appellee  was  removed  to  his  home 
and  on  that  day  was  visited  and  treated  for  said  in- 
juries in  his  home  by  a  physician,  and  at  the  end  of 
said  four  days  he  was  still  suffering  from  his  injuries 
and  returned  to  his  work ;  that  continuously  thereafter, 
except  on  Sunday,  until  December  27,  1912,  he  went  to 
his  work  ''and  attempted  to  perform  his  duties  under  his 
emplo3nnent  and  did  perform  a  great  part  of  said 
duties;  but  that  his  performance  of  said  duties  was 
with  great  pain  and  suffering,  and  there  was  a  consider- 
able portion  of  said  duties  he  was  unable  to  perform  and 
required  the  assistance  of  another  man  in  performing 
the  services,  which  he,  had  it  not  been  for  said  injury, 
would  have  been  able  to  perform  himself,  and  did  per- 
form himself  prior  to  the  receiving  of  such  in  j  ury /*  That 
on  December  27,  1912,  the  suffering  from  said  injuries 
became  so  severe  that  he  was  unable  to  perform 
any  labor,  and  from  that  date  continuously  to  the 
present  time — ^the  case  was  tried  in  June,  1914 — ^has 
been  wholly  and  totally  disabled  from  performing 
manual  labor,  or  pursuing  his  avocation,  or  performing 
any  of  the  duties  of  his  employment,  and  has  been 
continuously  under  the  care  and  treatment  of  a 
regularly  licensed  physician;  that  said  injury  was 
entirely  received  from  external,  violent  and  accidental 
causes,  and  appellee's  disability  aforesaid  was  directly 
and  immediately  caused  by  such  injury;  that  on  Janu- 
ary 16,  1913,  said  injury  produced  neuritis  from  which 
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appellee  has  continuously  suffered,  and  by  reason  of 
which  he  has  been  entirely  and  totally  disabled  from 
performing  manual  labor  as  aforesaid,  and  rendered 
wholly  unable  to  perform  any  part  of  his  usual  work 
or  to  earn  any  money  by  his  labor;  that  said  neuritis 
is  not  an  independent  disease,  but  is  coupled  with  and 
the  result  of  said  injury  and  was  wholly  caused  thereby. 
The  court  also  finds  that  on  January  7,  1913,  appellee 
notified  appellant  in  writing  of  said  injury,  which  notice 
was  received  by  appellant ;  that  later,  at  request  of  ap- 
pellant, appellee  sent  to  the  company  the  statement  of 
his  attending  physician  and  filled  out  the  preliminary 
notice  furnished  him  by  appellant,  all  of  which  were  re- 
ceived by  appellant;  that  on  February  21,  1913,  appel- 
lant called  for  a  second  preliminary  report,  which  was 
furnished  it  on  March  1,  1913,  and  on  March  3,  and 
again  on  March  8,  1913,  appellee  sent  to  appellant 
another  proof  of  injury  made  out  by  his  physician,  and 
at  appellant's  request  sent  other  proofs  of  injury,  and 
later  on  had  further  communications  with  appellant  and 
sent  additional  preliminary  reports  made  out  by  his 
physician,  the  details  of  which  are  found  and  set  out  by 
the  trial  court;  that  on  April  1,  1913,  appellant  called 
for  "Final  proof  of  Illness,*'  and  on  May  31,  1913,  after 
further  correspondence  appellee  made  out  proof  of  his 
injury  and  sent  same  to  appellant,  together  with  the 
statement  of  his  physician  on  blanks  provided  by  appel- 
lant; that  on  July  12,  1913,  appellant  notified  appellee 
that  after  careful  examination  of  his  claim  from  the 
statements  of  himself  and  his  physician  the  company  had 
concluded  his  disability  was  due  to  neuritis,  and  the 
company's  liability  therefor  was  limited  to  four  weeks 
in  any  one  policy  year,  and  that  in  payment  thereof  it 
enclosed  draft  payable  to  him  for  $30.66 ;  that  on  July 
29,  1913,  appellee  by  his  attorneys  returned  the  draft 
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for  $30.66  and  also  a  check  for  $3.60  sent  by  appellant 
as  a  return  of  unearned  premiums  paid  by  appellee, 
and  also  notified  appellant  that  its  alleged  reasons  for 
refusing  to  pay  full  indemnity  were  unfounded  and  that 
suit  had  been  commenced  to  recover  the  amount  due  ap- 
pellee. The  court  also  found  that  all  the  aforesaid  dis- 
abilities of  appellee  are  the  necessary  result,  independ- 
ent of  all  other  causes,  of  the  bodily  injury  aforesaid  so 
received  by  appellee;  that  appellee  had  substantially 
complied  with  all  the  terms  and  conditions  of  the  pol- 
icy to  be  performed  by  him,  and  that  appellant  by  its 
acts,  conduct  and  dealings  with  appellee  has  waived  all 
irregularities  and  technical  omissions  on  his  part  re- 
quired by  the  provisions  of  the  policy  issued  to  him. 

On  the  foregoing  finding  of  facts  the  court  stated  its 
conclusions  of  law  as  follows:  "(1)  The  law  is  with 
appellee  and  he  is  entitled  to  recover  $240.  (2)  That 
the  notice  of  injury  stated  in  the  findings  was  accepted 
by  appellant  as  notice  under  the  terms  of  the  policy 
and  was  furnished  within  reasonable  time  after  receiv- 
ing the  injury  within  the  meaning  of  the  law  appli- 
cable thereto.  (3)  That  the  provisions  of  sub-divi- 
sion two,  under  the  heading  'Miscellaneous  Provisions,** 
in  said  policy,  does  not  preclude  the  plaintiff's  right  to 
recover  on  said  policy,  nor  limit  his  right  to  recover 
to  a  period  of  four  (4)  weeks  in  any  one  policy  year. 
(4)  That  the  plaintiff  is  entitled  to  recover  his  costs  in 
this  action.  (5)  That  the  plaintiff's  right  to  recover 
on  account  of  the  injury  in  suit,  for  disability  suffered 
after  the  time  of  the  commencement  of  this  action,  is 
in  no  way  an  issue  in  this  cause,  and  is  not  in  any  way 
litigated,  determined  or  adjudicated,  nor  the  rights  of 
either  party  affected  or  prejudiced. 

"This,  the  11th  day  of  June,  1914. 

"Chas.  K.  Bagot, 
"Judge  of  the  Madison  Circuit  Court.*' 
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Under  points  and  authorities  appellant  contends  that 
the  findings  show  that  appellee  was  not  "totally  and 
continuously  from  the  date  of  accident  disabled  atid 
prevented  from  performing  every  duty  pertaining  to 
any  business  or  occupation"  within  the  meaning  of  the 
provisions  of  his  policy,  and  that  the  court  erred  in  its 
conclusions  of  law,  allowing  him  full  indemnity  for  six 
months ;  that  under  paragraph  No.  2  of  "Miscellaneous 
Provisions"  of  the  policy  appellee  was  only  liable  for 
four  weeks'  indemnity,  which  was  duly  tendered  him, 
and  that  the  court  therefore  erred  in  its  first  and  third 
conclusions  of  law;  that  the  fifth  conclusion  of  law  is 
outside  the  issues.  No  point  is  made  or  urged  against 
the  second  or  fourth  conclusions  of  law. 

We  limit  our  discussion  to  the  points  presented,  and 
by  them  appellant  concedes  liability  for  four  weeks'  sick- 
ness and  claims  the  benefit  of  its  tender,  but  asserts 
that  appellee  is  not  entitled  to  recover  for  total  disabil- 
ity for  any  period  of  time  under  the  provisions  of  the 
policy  and  the  facts  found  by  the  court. 

Insurance  contracts  providing  indemnity  for  disabil- 
ity or  death  of  the  insured,  which  are  prepared  by  the 
company,  and  are  ambiguous  or  reasonably  sub- 

1.  ject  to  conflicting  interpretations,  are  strictly 
construed  against  the  company  and  are  given 

such  reasonable  and  liberal  construction  as  will  effectu- 
ate the  purpose  of  the  parties  and  sustain  rather  than 
defeat  the  object  of  entering  into  the  contract,  where 
it  can  be  done  without  doing  violence  to  the  language 
employed.    In  construing  such  contracts  courts 

2.  give  to  the  language  employed  a  fair  and  rea- 
sonable construction,  and  in  so  doing  consider 

also  the  relation  and  situation  of  the  parties  when  the 
contract  was  entered  into,  and  from  such  considerations 
seek  to  ascertain  the  meaning  or  propositions  upon 
which  the  minds  of  the  contracting  parties  may  reason- 
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ably  be  said  to  have  met  at  that  time.  Hay  v.  Meridian 
Life,  etc.,  Co.  (1914),  57  Ind.  App.  536,  545,  101  N.  E. 
651,  105  N.  E.  919;  Indiana  Life,  etc.,  Co.  V.  Reed 
(1913),  54  Ind.  App.  450,  465,  103  N.  E.  77,  and  cases 
cited;  Warkingmen's  Mutual,  etc.,  Assn.  v.  Roos  (1916), 
63  Ind.  App.  18,  113  N.  E.  760,  and  cases  cited. 

The  facts  found  are  amply  sufficient  to  show  total 

disability  of  appellee  for  the  requisite  period  of  time, 

and  the  chief  difficulty  arises  from  a  considera- 

3.  tion  of  those  facts  which  show  that  four  days 
after  his  injury,  while  still  suffering  from  the 
effects  thereof,  he  returned  to  his  work  and  for  more 
than  a  month  performed  a  large  part  of  the  duties  of  his 
emplojnnent,  though  during  all  such  time  he  continued 
to  suffer  intensely  and  was  greatly  incapacitated,  and 
then  fmally,  from  the  effects  of  his  original  injury, 
which  had  become  more  severe  and  malignant,  he  be- 
came wholly  unable  to  perform  any  labor  of  any  kind 
and  was  coitifined  to  his  home  for  treatment;  and  like- 
wise the  finding  which  shows  that  the  injury  caused 
neuritis. 

If  the  performance  of  such  labor  under  the  conditions 
shown  destroys  or  so  modifies  the  findings,  which  show 
total  and  continuous  disability  due  solely  to  appellee's 
injury  for  the  requisite  period  of  time,  that  under  his 
policy  we  are  compelled  to  hold  that  he  dpes  not  come 
within  the  provisions  which  allow  compensation  for 
total  disability,  then  the  first  and  third  conclusions  oi 
law  are  erroneous.  The  findings  disclose  a  situation 
where  the  injury  was  more  severe  and  the  results  more 
permanent  and  harmful  than  they  at  first  appeared  to 
be,  and  in  which  the  injured  party  -showed  unusual  de- 
sire, and  put  forth  an  extraordinary  effort,  to  labor 
while  still  incapacitated  by  his  injuries.  He  was  in 
no  sense  a  malingerer,  and  the  facts  present  the  ques- 
tion whether,  by  his  premature  effort  to  labor  while  so 
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incapacitated,  he  is,  under  the  provisions  of  his  policy, 
deprived  of  compensation  which  he  would  clearly  be  en- 
titled to  receive  had  he  remained  away  from  his  em- 
ployment and  made  no  eif ort  to  labor,  as  the  severity  of 
his  injury  and  the  intensity  of  his  suffering  clearly  war- 
ranted him  in  doing. 

The  rule  prevails  in  this  and  most  jurisdictions  that 

provisions  in  a  policy  for  total  disability,  irrespective 

of  the  technical  variations  in  the  language  em- 

4.  ployed,  should  be  given  a  rational  and  practical 
construction;  that  the  phrase  "total  disability^' 

is  a  relative  term,  depending  in  a  measure  upon  the 
nature  of  the  employment,  the  capabilities  of  the  in- 
jured person,  and  likewise  the  circumstances  and  pe- 
culiar facts  of  each  particular  case.  It  is  usually  a 
question  of  fact  to  be  determined  by  the  court  or  jury 
trying  the  case  and  was  such  question  in  the  case  at  bar. 
Indiana  Life,  etc,  Co.  V.  Reed,  supra;  Workingmen's 
Mutual,  etc.,  Assn.  V.  Roos,  supra;  4  Cooley,  Briefs  on 
Ins.  3288-3290;  Kerr,  Ins.  385. 

Where  a  party  is  shown  to  be  in  fact  totally  disabled, 

for  the  entire  period  for  which  compensation  is  sought, 

it  cannot  be  held  as  a  matter  of  law  that  he  was 

5.  not  so  disabled  because  during  a  portion  of  such 
time  he  made  a  good-faith,  though  ineffectual, 
effort  to  perform  the  duties  of  his  usual  employ- 

6.  ment.  Nor  could  he  be  held  to  be  totally  dis- 
abled because  he  failed  or  refused  to  labor,  when 

he  had  the  opportunity  so  to  do,  if  in  fact  he  was  at  the 
time  reasonably  able  to  perform  such  labor.  Pacific 
Mut.  Life  Ins.  Co.  V.  Branham  (1904) ,  34  Ind.  App.  243, 
246,  70  N.  E.  174;  Commercial  Travelers',  etc.,  Assn. 
(1899),  23  Ind.  App.  657,  662,  55  N.  E.  973;  Indiana 
Life,  etc.,  Co.  V.  Reed,  supra;  Young  v.  Travelers  Ins. 
Co.  (1888),  80  Me.  244,  247,  13  Atl.  896;  Hohn  V.  In- 
terstate Casualty  Co.  (1897),  115  Mich.  79,  72  N.  W. 
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1105;  Turner  v.  Fidelity,  etc.,  Co.  (1897),  112  Mich. 
425,  70  N.  W.  898,  38  L.  R.  A.  529,  67  Am.  St  428 ; 
LobdUl  V.  Laboring  Men's,  etc.,  Assn.  (1897),  69  Minn. 
14,  71  N.  W.  696,  88  L.  R.  A.  587,  65  Am.  St.  542. 

In  several  of  the  cases  above  cited  it  is  stated  in 
substance  that  provisions  for  total  disability  similar  to 
those  in  the  policy  now  under  consideration,  in 
7.  all  cases  of  doubt,  should  be  liberally  and  fairly 
construed  so  as  to  give  to  the  insured  the  indem- 
nity which  he  contracted  to  obtain,  and  at  the  same 
time  the  language  employed  should  be  so  construed  as  to 
serve  the  purpose  of  guarding  the  company  against 
fraud  or  imposition.  In  the  case  at  bar  the  finding  of 
the  court  shows  that  the  conclusion  reached  was  con- 
sistent, both  with  the  idea  of  providing  the  indemnity 
contemplated  by  the  parties  when  the  contract 
3.  was  entered  into,  and  of  effectually  safeguard- 
ing the  company  against  fraud  or  imposition  of 
any  kind.  Such  construction  gives  effect  to  the  whole  con- 
tract and  effectuates  the  purpose  upon  which  the  minds 
of  the  contracting  parties  met  when  the  policy  was  issued 
by  the  company  and  accepted  and  paid  for  by  the  in- 
sured. To  allow  appellee  only  four  weeks'  sick  bene- 
fits, in  the  face  of  the  finding  which  clearly  shows  total 
disability  for  over  six  months,  and  an  actual  cessation 
of  labor  for  most  of  that  time,  and  for  all  the  time,  but 
for  the  extraordinary  conduct  of  appellee  in  a  good- 
faith  effort  to  work  while  disabled  and  still  suffering 
from  the  continuing  effects  of  his  injury,  would  require 
a  narrow  and  technical  construction  of  the  policy  in 
favor  of  appellant,  notwithstanding  the  facts  found 
show  that  it  was  in  no  sense  imposed  upon  by  fraud  or 
unfair  dealings  and  has  only  been  called  upon  to  pay 
the  amount  it  obligated  itself  to  pay  under  such  con- 
ditions as  are  shown  by  the  findings.  Such  narrow 
construction  would  tend  to  place  a  premium  on  fraud 


122        APPELLATE  COURT  OF  INDIANA, 

American  Liability  Co.  v.  Bowman — 65  Ind.  App.  109. 

and  deception,  to  discourage  fairness  and  effort  to  re- 
turn to  employment  as  soon  as  possible  after  an  injury, 
and  in  the  end  would  result  in  greater  hardships  to  in- 
surance companies  than  the  broader  and  more  liberal 
construction  which  affords  sufficient  latitude  to  enable 
courts  in  applying  the  law  to  particular  cases  to  dis- 
criminate between  malingerers  and  those  who  in  fair- 
ness and  honesty  have  reasonably  and  substantially  com- 
plied with  the  provisions  of  insurance  contracts  like  the 
one  under  consideration.  But  it  is  also  contended  in 
this  case  that  the  finding  whicli  shows  that  the  injury 
produced  neuritis  from  which  appellee  continuously  suf- 
fered and  by  reason  of  which  he  was  totally  dis- 
8.  abled,  brings  the  case  squarely  within  the  provi- 
sions of  clause  two  of  "Miscellaneous  Provisions" 
of  the  policy  and  limits  the  period  for  which  compensa- 
tion may  be  allowed  to  four  weeks.  Considering  only 
such  finding  and  said  clause  two,  the  contention  seems 
to  have  merit.  But  we  must  consider  all  the  provisions 
of  the  policy  and  all  the  facts  found  by  the  court  which 
bear  upon  the  question  of  the  compensation  due  appel- 
lee. 

On  the  face  of  the  policy  it  is  stated  that  the  "Ameri- 
can Liability  Company  insures  the  person  named  as 
assured  *  ♦  ♦  from  the  first  of  October,  1910,  and 
for  such  further  periods  as  the  premium  paid  will  main- 
tain this  policy  in  force,  against  the  contingencies  as 
hereinafter  provided. 

'Total  Accident  Disability. 

"A.  At  the  rate  of  forty  dollars  per  month,  for  the 
period,  not  exceeding  twenty-four  consecutive 
months,  that  the  assured  is  totally  and  continuously 
from  date  of  accident  disabled  and  prevented  from 
performing  every  duty  pertaining  to  any  business 
or  occupation,  as  a  necessary  result  independent  of 
all  other  causes,  of  bodily  injuries  effected  through 
^eternal,  violent  and  accidental  means/' 
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The  foregoing  provisions  of  the  policy  are  followed 
by  numerous  detailed  specifications  relating  to  "Partial 
Accident  Disability/'  "Specific  Total  Losses/'  "Double 
Indemnity/'  "Illness  Indemnity/'  "Extended  Illness  In- 
demnity/' and  some  ten  or  more  other  general  head- 
ings or  topics  which  are  followed  by  detailed  specifica- 
tions and  statements  in  fine  print  and  these  are  followed 
by  the  general  heading,  *^ Miscellaneous  Provisions** 
which  consist  of  nine  paragraphs,  and  on  the  reverse 
side  of  the  policy  appears  "Schedule  of  Warranties," 
a  copy  of  the  application,  various  stipulations  and  limi- 
tations and  an  agreement  to  pay  the  premiums  as  speci- 
fied in  the  policy.  The  provision  relied  upon  by  appel- 
lant to  limit  recovery  to  four  weeks  is  found  in  clause 
No.  2  of  "Miscellaneous  Provisions,"  which  is  as  above 
set  forth.  The  finding  not  only  shows  the  development 
of  neuritis  but  that  appellee  was  totally  and  continu- 
ously disabled  up  f o  the  time  of  the  trial  in  June,  1914. 
After  concluding  the  findings  which  set  forth  the  in- 
jury, the  development  of  neuritis,  and  the  disability  of 
appellee^  the  court  states  the  ultimate  fact  "that  all  the 
aforesaid  disabilities  of  appellee  are  the  necessary  re- 
sult, independent  of  all  other  causes,  of  the  bodily  in- 
jury aforesaid  so  received  by  appellee."  This  is  a  clear 
statement  that,  notwithstanding  neuritis  developed 
from  the  injury,  appellee  was  continuously  and  totally 
disabled  by  the  original  injury  independently  of  neuritis 
or  any  other  cause  other  than  such  injury;  in  other 
words,  the  period  of  total  disability  for  which  appellee 
was  allowed  compensation  was  independent  of,  and  not 
changed  or  prolonged  by,  neuritis.  To  hold  that  the 
development  of  neuritis  would  shorten  the  period  of 
compensation  to  four  weeks  under  such  a  state  of  facts 
would  be  to  bring  the  provisions  of  said  clause  No.  2 
into  conflict  with  and  make  them  contradictory  to  the 
general  provisions  on  the  face  of  the  policy  which  prom- 
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ise  compensation  for  total  disability  for  a  period  of  time 
not  exceeding  twenty-four  months.  The  provisions  of 
said  clause  No.  2  may  apply  to  cases  in  which  neuritis 
or  other  diseases  named  develop  and  in  which  it  is  not 
shown  that  the  period  of  disability  for  which  compen- 
sation is  allowed  was  entirely  independent  of  and  not 
prolonged  by  such  disease.  Such  construction  gives  ef- 
fect to  the  general  provisions  for  total  disability,  and 
also  to  those  limiting  the  period  of  compensation  to  four 
weeks,  under  certain  specified  conditions,  is  reasonable, 
and  is  consistent  with  the  object  sought  to  be  attained 
by  the  issuance  and  acceptance  of  the  policy.  But  if 
we  should  take  the  view  that  the  provisions  of  said 
clause  No.  2  necessarily  mean  that  compensation  is  to 
be  limited  to  four  weeks  in  every  case  where  one  of  the 
specified  diseases  develops,  regardless  of  the  character 
and  extent  of  the  original  injury  and  the  period  of  time 
during  which  total  disability  resulted  therefrom  inde- 
pendently of  all  other  causes,  still  on  the  facts  of  this 
case  we  should  reach  the  same  result.  Appellee  sought 
indemnity  and  appellant  agreed  to  furnish  it  according 
to  the  provisions  of  the  contract.  The  first  and  promi- 
nent provision  of  the  policy  is  clear  in  its  promise  of 
forty  dollars  per  month  for  total  disability.  The  con- 
struction of  said  clause  No.  2  last  above  indicated  would 
be  inconsistent  with  and  contradictory  to  the  provision 
for  total  disability  and  would  render  the  policy  ambigu- 
ous. 

We  should  then  apply  the  rules  of  construction  above 
stated  and  be  compelled  to  hold  that  the  minds  of  the 
contracting  parties  never  met  upon  such  proposition 
and  that  appellant  promised  to  indemnify  appellee  to 
the  extent  of  $40  per  month  for  continuous  total  dis- 
ability, and  that,  in  as  much  as  the  finding  of  facts 
shows  such  disability  independent  of  the  neuritis  that 
developed,  such  disease  is  only  incidental  to  the  case 
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and  does  not  materially  affect  or  change  the  ultimate 
fact  of  total  disability  due  as  the  court  found,  solely  and 
exclusively  to  the  original  injury.  We  therefore  con- 
clude that  the  court  did  not  err  in  either  the  first  or 
third  conclusion  of  law. 

The  fifth  conclusion  of  law,  to  the  effect  that  appel- 
lee's right  to  recover  for  disability  suffered  after  the 
commencement  of  this  suit  is  not  in  issue  or  de- 

9.  termined  by  this  suit,  was  not  essential  to  the 
judgment  in  this  case;  but  it  only  states  what  is 

apparent  from  the  pleadings  and  the  findings  of  the 
court,  and  in  any  view  that  may  be  taken  of  it,  would  not 
afford  a  cause  of  reversal  if  the  judgment  is  otherwise 
correct. 

Under  the  motion  for  a  new  trial  appellant  contends 

that  the  court's  fmdings  Nqs.  6,  7,  10  and  40  are  not 

sustained  by  sufficient  evidence.     In  finding  No. 

10.  6  the  court  stated  that  immediately  after  his  in- 
jury appellee  was  removed  to  his  home  in  a 

vehicle,  and  on  the  same  day  a  physician  was  called 
to  the  home  who  treated  him  for  his  injury.  We  find 
no  evidence  that  he  was.  taken  home  in  a  vehicle,  but 
the  undisputed  evidence  shows  that  he  walked  home  by 
the  help  of  Mr.  Garrison  and  that  a  physician  was 
called  who  treated  him  as  stated  in  the  finding.  The 
inaccuracy  is  an  unimportant  minor  detail  which  in  no 
way  affects  the  ultimate  facts  found  by  the  court  or  the 
conclusions  of  law  drawn  therefrom.  The  tenth  finding 
states  in  substance  that  on  January  16,  1913,  the  in- 
jury produced  neuritis,  the  center  of  which  was  imme- 
diately in  the  locality  of  the  injury,  and  that  appellee 
suffered  therefrom  continuously  thereafter  to  the  time 
of  the  trial  and  was  thereby  totally  disabled.  The  for- 
tieth finding  states  that  all  of  the  disabilities  hereto- 
fore found,  from  which  the  plaintiff  suffered,  "are  the 
necessary  rtlsult,  independent  of  all  other  causes,  of  the 
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bodily  injury  so  affected  through  the  external  and  acci- 
dental means  heretofore  found  and  stated/'  Appellant 
only  points  out  an  inaccuracy  in  the  tenth  finding  in 
the  date,  by  the  substitution  of  January  16,  1913,  for 
December  27,  1912.  The  criticism  is  probably  correct 
but  is  only  another  unimportant  minor  detail  as  the  par- 
ticular date  could  not  change  the  important  ultimate 
facts  relating  to  the  injury  and  the  results  that  fol- 
lowed. Both  the  tenth  and  fortieth  findings  state  ulti- 
mate  facts  that  are  important  and  within  the  issues. 
There  is  evidence  from  which  the  ultimate  facts  so 
stated  could  be  reasonably  inferred  and  the  trial  court 
was  entirely  within  its  province  in  so  stating  them. 
Ultimate  issuable  facts  are  proper  in  special  find- 

11.  ings  and  are  the  facts  which  must  control  the 
conclusions  of  law  drawn  from  the  facts,  since 
mere  evidentiary  facts,  though  often  found  in  special 
findings,  are  improper  and  unauthorized.  The  seventh 
finding  deals  with  appellee's  return  to  his  employment, 
his  incapacity  and  suffering,  and  the  assistance  he  had 
in  the  performance  of  his  duties  when  he  returned  to 
his  work  four  days  after  his  injury. 

The  evidence  shows  that  appellee  was  a  fireman  and 
that  the  engineer  helped  him  perform  his  duties  when 
he  was  feeling  badly,  and  that  prior  to  his  injury  he 
readily  performed  all  the  labor  required  in  his  position 
without  any  assistance.  The  trial  court  had  the  right 
to  draw  from  the  evidence  any  reasonable  inference,  and 
while  the  evidence  on  the  points  of  the  amount  of  the 
assistance  needed  and  received  by  appellee  at  such  time 
is  somewhat  meager,  we  cannot  say  there  is  a  total  fail- 
ure of  evidence  from  which  the  court  might  infer  the 
facts  stated  in  such  finding.  The  court  found  and 
stated  the  ultimate  facts  which  warrant  recovery  for 
six  months'  total  disability,  and  there  is  ei||tdence  tend- 
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ing  to  prove  all  of  such  facts.  The  findings  support  the 
conclusions  of  law  on  which  the  judgment  rests. 

We  find  no  reversible  error.  The  case  seems  to  have 
been  fairly  tried  on  its  merits  and  a  correct  result 
reached.     §700  Bums  1914,  §658  R.  S.  1881. 

Judgment  affirmed. 

Ibach,  P.  J.,  Dausman,  Caldwell,  Batman  and  Hottel, 
JJ.,  concur. 

Note. — Reported  in  114  N.  E.  992.  Insurance:  construction  of 
^total  disability"  clause  in  accident  policy,  7  Ann.  Cas.  815,  8 
Am.  Rep.  218,  1  Cyc  269,  297,  1  C.  J.  462 ;  what  constitutes  ''dis- 
ability" within  meaning  of  accident  or  health  policy,  88  L.  R.  A 
529,  23  L.  R.  A.  (N.  S.)  352,  29  L.  R.  A.  (N.  S.)  635,  L.  R.  A. 
1917B  108;  construction  of  accident  policy,  1  Cyc  243,  1  C.  J.  414. 


C.  AND  W.  Kramer  Company  v.  Miller. 

[No.  9,556.    Filed  March  29,  1917.    Appellant's  petition  to  re- 
instate appeal  denied  June  22,  1917.] 

Master  and  Sebvant. — Workmen's  Compensation  Act, — Appeals. 
— Time  for  Perfecting, — Under  §61  of  the  Workmen's  Compen- 
sation Act,  Acts  1915  p.  392,  providing  that  an  appeal  may  be 
taken  to  the  Appellate  Court  within  thirty  days  from  the  date 
of  an  award  by  the  Industrial  Board,  where,  in  an  appeal  from 
an  award,  the  transcript  and  assignment  of  errors  was  not 
filed  until  after  the  expiration  of  the  thirty-day  period,  they 
were  too  late,  and  the  appeal  must  be  dismissed. 

From  the  Industrial  Board  of  Indiana. 

Proceeding  for  compensation  under  the  Workmen's 
Compensation  Act  by  Rice  Miller  against  C.  and  W. 
Ej*amer  Company.  From  an  award  for  applicant,  the 
defendant  appeals.    Appeal  dismissed. 

Silverhurg,  Bracken  &  Gray,  for  appellant. 
Freeman  &  Freeman,  for  appellee. 

Batman,  J. — This  is  an  appeal  from  an  award,  made 
by  the  Industrial  Board  of  Indiana  in  favor  of  appellee 
against  appellant.    Th^  record  di9close3  that  the  award 
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in  this  case  was  made  by  the  full  board  on  February 
1,  1916,  and  the  transcript  and  assignment  of  errors 
were  filed  in  this  court  on  March  25,  1916,  more  than 
fifty  days  after  such  award. 

The  section  of  the  statute  under  which  this  appeal 
is  evidently  attempted  expressly  provides  that  either 
party  to  the  dispute  may  appeal  within  thirty  days  from 
the  date  of  such  award.  §61,  Acts  1915  p.  392.  The 
right  of  appeal  is  statutory,  and  a  party  desiring  to 
avail  himself  of  such  privilege  must  comply  with  the 
statute  in  that  regard.  The  section  cited  above  is  the 
only  authority  for  an  appeal  from  the  Industrial  Board. 

It  has  been  held  that  an  appeal  is  taken  in  a  cause 
from  the  time  the  transcript  and  assignment  of  errors 
are  filed  with  the  clerk  of  the  court  to  which  the  ap- 
peal is  taken.  Lake  Erie,  etc.,  R.  Co.  V.  Watkins 
(1901),  157  Ind.  600,  62  N.  E.  443;  Ragle  V.  Dedman 
(1909),  45  Ind.  App.  693,  91  N.  E.  615;  Pittsburgh, 
etc.,  R.  Co.  V.  Johnson,  (1911),  49  Ind.  App.  126,  93  N. 
E.  683,  95  N.  E.  610.  Since  this  essential  step  was  not 
taken  in  this  case  until  more  than  fifty  days  after  the 
date  of  such  award,  it  follows  that  the  attempted  appeal 
was  not  perfected  in  the  time  provided  by  statute,  and 
hence  this  court  has  no  jurisdiction  to  determine  the 
cause  on  its  merits.    Appeal  dismissed. 

Note. — Reported  in  115  N.  E.  597.    Workmen's  compensation: 
time  to  appeal  from  award,  L.  R.  A.  1916A  178. 


In  re  Bowers.    In  re  Williams.    In  re  Colan. 

[No.  9,949.    Piled  June  26,  1917.] 

1.  Master  and  Servant.  —  Workmen's  CompensiUion  Act. — 
Scope, — Right  to  an  Award. — ^Where  the  enterprise  is  being 
conducted  and  the  work  is  being  done  subject  to  the  provisions 
of  the  Workmen's  Compensation  Act  (Acts  1915  p.  392),  the 
right  to  an  award  of  compensation  is  extended,  under  §2,  to 
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all  cases  of  personal  injury  of  an  employe  or  his  death  by 
accident  arising  out  of  and  in  the  course  of  the  employment, 
personal  injury  or  death  due  to  the  employe's  own  wilful  mis- 
conduct being  excepted  by  §8  of  the  act^    p.  131. 

2.  Master  and  Servant.  —  Workmen's  Compensation  AcL  — 
Mectsure  of  Compensation. — Sections  29  and  30  of  the  Work- 
men's Compensation  Act  (Acts  1915  p.  392),  specify  a  rule 
of  admeasurement  of  compensation  both  where  the  injury 
causes  partial  disability,  or  total  disability,  which  includes 
death,    p.  132. 

3.  Master  and  Servant.  —  Workmen's  Compensation  Act, — 
Personal  Injury. — Under  §76d  of  the  Workmen's  Compensation 
Act  (Acts  1915  p.  392),  the  term  ''personal  injury,"  as  used 
in  the  act,  does  not  include  disease  in  any  form  except  as  it 
results  from  the  injury,    p.  132. 

4.  Master  and  Servant.  —  Workmen's  Compensation  Act, — 
Scope. — Constrtuition. — Rights  and  Remedies. — ^In  view  of  §6 
of  the  Workmen's  Compensation  Act  (Acts  1915  p.  392),  pro- 
viding that  the  rights  and  remedies  created  in  favor  of  an 
injured  employe  shall  exclude  all  other  rights  and  remedies  in 
his  favor  and  against  his  employer  at  common  law,  it  should 
be  presumed  from  a  consideration  of  the  general  spirit  of  the 
act  that  the  legislature  did  not  intend  to  narrow  the  rights  of 
an  injured  employe,  but  rather  that  the  rights  and  remedies 
afforded  by  the  act  should  extend  to  all  situations  wherein,  if 
there  was  no  workmen's  compensation  act,  an  injured  employe 
would  have  his  remedy  at  common  law  for  injuries  received, 
and  the  act  should  be  so  construed  where  its  language  reason- 
ably permits,  the  general  purpose  of  the  act  being  to  substitute 
its  provisions  for  pre-existing  rights  and  remedies,    p.  132. 

5.  Master  and  Servant. — Injuries  to  Employe. — Injuries  Ag- 
gravating Disease. — ^Where  one  is  injured  through  the  negli- 
gence of  another,  the  fact  that  the  former  is  predisposed  to 
some  disease  and  the  injury  materially  aggravates  or  incites 
the  disease  and  accelerates  it  to  the  stage  of  disability  or  to  a 
fatal  termination,  and  the  forces  which  conti;ibute,  each  mate- 
rially, to  produce  such  disability  or  death,  are  the  disease  and 
its  aggravation  or  acceleration  by  the  injury,  the  person  injured 
or  his  representative  has  his  remedy  at  common  law.    p.  133. 

6.  Master  and  Servant. — Workw£n's  Compensation  Acts. — /n- 
jury  to  Employe  Afflicted  with  Disease. — Right  to  Award. — 
Where  an  employe  afflicted  with  disease  receives  a  personal 
injury  under  such  circumstances  that  he  might  have  obtained 
compensation  under  a  workmen's  compensation  act  on  account 
of  the  injury  had  there  been  no  disease  involved,  but  the  dis- 
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ease  is  materially  aggravated  or  accelerated  by  the  injury, 
resulting  in  disability  or  death  earlier  than  would  otherwise 
have  occurred,  and  the  disability  or  death  does  not  result  from 
the  disease  alone  prog^ressing  naturally  as  it  would  have  done 
under  ordinary  conditions,  but  the  injury,  aggravating  and 
accelerating  its  progress,  materially  contributes  to  hasten  its 
culmination  in  disability  or  death,  there  may  be  an  award 
under  the  Workmen's  Compensation  Act  (Acts  1915  p.  392). 
p.  133. 

From  the  Industrial  Board  of  Indiana. 

Certified  question  of  law. 

Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  Bowers,  one  Williams,  and  one 
Colan.  Questions  of  law  certified  by  the  Industrial 
Board.    Questions  answered. 

Caldwell,  J. — The  Industrial  Board,  under  the  pro- 
visions of  §61  of  the  Workmen's  Compensation  Act 
(Acts  1915  p.  392),  has  certified  to  this  court  for  deter- 
mination three  questions  of  law  based  severally  on  the 
facts  presented  by  three  several  proceedings  pending 
before  that  body,  which  proceedings  we  have  entitled  as 
above.  The  statement  of  facts  in  each  proceeding  as 
submitted  to  us  discloses  that  the  employe  involved 
while  engaged  in  the  discharge  of  the  duties  of  his  em- 
ployment suffered  a  personal  injury  "by  accident  aris- 
ing out  of  and  in  the  course  of  his  employment."  In 
the  Bowers  case  the  employe  at  the  time  of  receiving 
such  personal  injury,  which  was  severe  in  its  nature, 
was  afflicted  with  a  "progressive  incurable  disease" 
which  at  that  time  had  not  advanced  to  the  stage  of 
producing  disability.  The  injury,  however,  greatly 
aggravated  the  disease  with  which  the  employe  was  af- 
flicted^ and  incited  it  to  a  more  rapid  progress,  and 
as  a  result  of  such  aggravation  the  employe  died  in  less 
than  a  month  after  receiving  such  personal  injury.  In 
the  second  case  the  personal  injury  was  not  regarded  as 
serious  at  the  time  it  was  received.    Williams,  the  em- 
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ploye,  however,  was  at  the  time  afflicted  with  progress- 
ive arterio  sclerosis,  sometimes  popularly  referred  to  as 
hardening  of  the  arteries,  but  such  disease  had  not 
progressed  to  the  point  of  disability.  The  personal  in- 
jury, however,  greatly  accelerated  and  aggravated  the 
progress  of  the  disease,  and  by  reason  of  such  aggrava- 
tion of  the  disease  and  acceleration  of  its  progress,  the 
employe  within  about  three  weeks  after  receiving  such 
injury  became  totally  and  probably  permanently  dis- 
abled for  work. 

In  the  Colan  case  the  personal  injury  was  caused  by 
a  severe  blow  upon  and  over  the  spine  in  the  region  of 
the  dorsal  and  lumbar  vertebrae.  Colan,  the  employe, 
was  at  the  time  afflicted  with  Potts  disease  or  tubercu- 
losis of  the  spine,  which  disease  was  in  a  latent  and  in- 
active condition.  The  persomal  injury,  however,  in- 
cited the  disease  to  a  virulent  activity  and,  as  a  result 
of  the  incitement  of  such  disease  by  the  injury,  Colan, 
about  five  weeks  thereafter,  became  totally  and  prob- 
ably permanently  disabled  for  work. 

In  the  Bowers  case  we  are  required  to  determine 
whether  the  widow,  who  is  a  dependent,  is  entitled  to 
an  award  of  compensation  on  the  ground  that  the  in- 
jury to  the  deceased  employe,  her  husband,  was  the 
cause  of  his  death,  and  in  each  of  the  other  cases 
whether  the  employe  involved  is  entitled  to  an  award 
of  compensation  on  the  ground  that  his  injury  is  the 
cause  of  his  disability. 

Where  the  enterprise  is  being  conducted  and  the  work 

is  being  done  subject  to  the  provisions  of  the  act,  the 

right  to  an  award  of  compensation  extends  to  all 

1.    cases  of  personal  injury  of  an  employe  or  his 

death  "by  accident  arising  out  of  and  in  the 

course  of  the  employment."     §2,  supra.    The  personal 

injury  or  death  of  the  employe  due  to  his  own  wilful 

misconduct,  however,  is  excepted.     §8,  supra.    The  act 
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specifies  a  rule  of  admeasurement  of  compensa- 

2.  tion  "where  the  injury  causes  total  disability" 
(which  includes  death),  §29,  supra,  and  also 
"where  the  injury  causes  partial  disability."  §30, 

3.  supra.  The  term  "personal  injury,"  as  used  in 
the  act,  "shall  not  include  a  disease  in  any  form 

except  as  it  shall  result  from  the  injury."  §76  (d), 
supra.  It  will  be  observed  that  the  act  does  not  make 
specific  provision  for  a  case  wherein  disability  or  death 
results  from  a  personal  injury  not  as  the  sole  cause,  but 
exercising  a  contributory  effect  with  some  existing 
malady  or  disease,  in  that  the  former  arouses  the  latter 
from  a  latent  state  or  aggravates  it,  and  thus  accom- 
plishes disability  or  death  at  an  earlier  date  than  other- 
wise would  have  resulted  had  the  disease  not  been  in- 
cited by  the  injury.  It  is  provided,  however,  that: 
"The  rights  and  remedies  herein  granted  to  an  employe 
subject  to  this  act  on  account  of  personal  injury  or 
death  by  accident  shall  exclude  all  other  rights  and 
remedies  of  such  employe,  his  personal  representatives, 
dependents  or  next  of  kin,  at  common  law  or  otherwise 
on  account  of  such  injury  or  death."  §6,  supra.  Re- 
specting cases  wherein  an  employe  may  be  compensated 
on  account  of  injuries  received,  the  act  is  broader  and 
more  inclusive  than  the  common  law ;  that  is,  there  are 
many  cases  wherein  under  the  act  an  employe  may  be 
awarded  compensation  on  account  of  injuries  received, 
when  in  an  action  at  common  law  he  would  be  denied 
relief. 

In  view  of  the  provisions  of  §6,  supra,  to  the  effect 
that  the  rights  and  remedies  created  in  favor  of  an  in- 
jured employe  by  the  act,  exclude  all  rights  and 

4.  remedies  in  his  favor  and  against  his  employer 
at  common  law,  it  should  be  presumed  from  a  con- 
sideration of  the  general  spirit  of  the  act  and  the  sound 
economic  policy  upon  which  it  is  grounded  that  the  legis- 
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lature  did  not  intend  by  the  act  to  narrow  the  rights  of 
an  injured  employe ;  but  rather  that  the  rights  and  reme- 
dies afforded  by  the  act,  while  not  circumscribed  by  such 
limits,  should  extend  to  all  situations  wherein,  were 
there  no  workmen's  compensation  act,  an  injured  em- 
ploye would  have  his  remedy  at  common  law  for  inju- 
ries received,  and  the  act  should  be  so  construed  where 
its  language  reasonably  admits  of  such  construction; 
the  general  purpose  of  the'  act  being  to  substitute  its 
provisions  for  pre-existing  rights  and  remedies.  In  re 
Cox's  Case  (1916),  225  Mass.  220,  114  N.  E.  281. 

Where  one  is  injured  through  the  negligence  of 

another,  the  fact  that  the  former  is  afflicted  with  or 

predisposed  to  some  disease,  and  the  injury  ma- 

5.  terially  aggravates  or  incites  the  disease  and  ac- 
celerates it  to  the  stage  of  disability  or  to  a  fatal 

termination,  and  the  forces  which  contribute,  each  ma- 
terially, to  produce  such  disability  or  death,  are  the  dis- 
ease and  its  aggravation  or  acceleration  by  the  injury, 
the  victim  or  his  representative  has  his  remedy  in  cases 
governed  by  the  common  law.  Sherman  V.  Indianr- 
apolis  Traction,  etc.,  Co.  (1911),  48  Ind.  App.  623,  96 
N.  E.  473;  Louisville,  etc.,  R.  Co.  v.  Falvey  (1885),  104 
Ind.  409,  8  N.  E.  389,  4  N.  E.  908 ;  JeffersonviOe,  etc., 
R.  Co.  v.  Riley  (1872),  39  Ind.  568;  Terre  Haute,  etc., 
R.  Co.  v.  Buck  (1884),  96  Ind.  346,  49  Am.  Rep.  168; 
Jones  V.  City  of  Caldwell  (1911),  20  Idaho  5,  116  Pac. 
110,  48  L.  R.  A.  (N.  S»)  119,  and  note;  Railroad  V. 
NoHhington  (1891),  91  Tenn.  56,  17  S.  W.  880,  16  L. 
R.  A.  268,  and  note.    Likewise  the  courts,  con- 

6.  sistent  with  the  theory  of  workmen's  compensa- 
tion acts,  hold  with  practical  uniformity  that, 

where  an  employe  afflicted  with  disease  receives  a  per- 
sonal injury  under  such  circumstances  as  that  he  might 
have  appealed  to  the  act  for  relief  on  account  of  the 
injury  had  there  been  no  disease  involved,  but  the  dis- 
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ease  as  it  in  fact  exists  is  by  the  injury  materially  ag- 
gravated or  accelerated,  resulting  in  disability  or  death 
earlier  than  would  have  otherwise  occurred,  and  the 
disability  or  death  does  not  result  from  the  disease  alone 
progressing  naturally  as  it  would  have  done  under  ordi- 
nary conditions,  but  the  injury,  aggravating  and  accel- 
erating its  progress,  materially  contributes  to  hasten  its 
culmination  in  disability  or  death,  there  may  be  an 
award  under  the  compensation  acts.  Madden^s  Case 
(1916),  222  Mass.  487,  111  N.  E.  379,  L.  R.  A.  1916D 
1000;  Brightman's  Case  (1914),  220  Mass.  17,  107  N. 
E.  527,  L.  R.  A.  1916A  821,  and  note  29S;  Fisher's  Case 
(1915),  220  Mass.  581,  108  N.  E.  361;  Crowley's  Case 
(1916),  223  Mass.  288,  111  N.  E.  786;  Ramlow  V.  Moan 
Lake  Ice  Co.  (1916),  192  Mich.  505,  158  N.  W.  1027, 
L.  R.  A.  1916F  955;  Hills  v.  Oval  Wood  Dish  Co. 
(1916),  191  Mich.  411, 158  N.  W.  214;  Milwaukee  V.  In^ 
dustrial  Commission  (1915),  160  Wis.  238,  151  N.  W. 
247;  Hartz  V.  Hartford  Faience  Co.  (1916),  90  Conn. 
539,  97  Atl.  1020 ;  Bobbins  V.  Original  Gas  Engine  Co. 
(1916),  191  Mich.  122,  157  N.  W.  437;  Grove  V.  Michi^ 
gan  Paper  Co.  (1915),  184  Mich.  449,  151  N.  W.  554; 
Hurley  V.  Construction  Co.  (1916),  193  Mich.  197,  159 
N.  W.  311 ;  Winter  v.  Alkinson,  etc.,  Co.  (1915) ,  88  N.  J. 
Law  401,  96  Atl.  360;  Matter  of  Mazzarisi  v.  Ward 
(1916),  170  App.  Div.  868,  156  N.  Y.  Supp.  964;  SuUir 
van  v.  Industrial,  etc.,  Co.  (1916),  173  App.  Div.  65, 
158  N.  Y.  Supp.  970 ;  1  Bradbury,  Workmen's  Compen- 
sation (2d  ed.)  386. 

In  the  case  first  cited  the  court  was  considering  ques- 
tions broader  than  those  with  which  we  are  dealing, 
but  much  is  said  there  that  is  applicable  here,  thus: 
"Yet  it  is  the  hazard  of  the  employment  acting  upon 
the  particular  employee  in  his  condition  of  health  and 
not  what  that  hazard  would  be  if  acting  upon  a  healthy 
employee   or   upon   the   average   employee.    The  act 
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makes  no  distinction  between  wise  or  foolish,  skilled  or 
inexperienced,  healthy  or  diseased  employees.  All  who 
rightly  are  describable  as  employees  come  within  the 
act.  *  *  *  It  (the  act)  does  not  afford  compensa- 
tion for  injuries  or  misfortunes,  which  merely  are  con- 
temporaneous or  coincident  with  the  employment,  or 
collateral  to  it.  Not  every  diseased  person  suffering 
a  misfortune  while  at  work  for  a  subscriber  is  entitled 
to  compensation.  The  relief  is  so  new  that  the  tend- 
ency may  be  to  inquire  only  as  to  the  employment  and 
the  injury  and  to  assume  that  these  two  factors  con- 
stitute ground  for  compensation.  But  the  essential 
connecting  link  of  direct  causal  connection  between  the 
personal  injury  and  the  employment  must  be  established 
before  the  act  becomes  operative.  The  personal  injury 
must  be  the  result  of  the  employment  and  flow  from 
it  as  the  inducing  proximate  cause.  The  rational  mind 
must  be  able  to  trace  the  resultant  personal  injury  to  a 
proximate  cause  set  in  motion  by  the  employment  and 
not  by  some  other  agency,  or  there  can  be  no  recovery. 
In  passing  upon  this  question,  an  humanitarian  emotion 
ought  not  to  take  the  place  of  sound  judgment  in  the 
weighing  of  evidence.  The  direct  connection  between 
the  personal  injury  as  a  result  and  the  employment  as 
its  proximate  cause  must  be  proved  by  facts  before  the 
right  to  compensation  springs  into  being.  A  high  de- 
gree of  discrimination  must  be  exercised  to  determine 
whether  the  real  cause  of  an  injury  is  disease  or  the 
hazard  of  the  employment.  A  disease,  which  under 
any  rational  work  is  likely  to  progress  so  as  finally  to 
disable  the  employee,  does  not  become  a  'personal  in- 
jury* under  the  act  merely  because  it  reaches  the  point 
of  disablement  while  work  for  a  subscriber  is  being 
pursued.  It  is  only  when  there  is  a  direct  causal  con- 
nection between  the  exertion  of  the  employment  and  the 
injure  that  an  award  of  compensation  can  be  made. 
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The  substantial  question  is  whether  the  diseased  condi- 
tion was  the  cause,  or  whether  the  employment  was  a 
proximate  contributing  cause.  In  the  former  case,  no 
award  can  be  made ;  in  the  latter,  it  ought  to  be  made." 
We  determine  each  of  the  submitted  questions  in  the 
affirmative. 

Note. — ^Reported  in  116  N.  E.  842.  Workmen's  compensation: 
what  constitutes  total  disability  under  act,  Ann.  Cas.  1917E  240; 
disease  as  an  incident  within  meaning  of  act,  2  Ann.  Cas.  140, 
15  Ann.  Cas.  886,  Ann.  Cas.  1913A  1121,  1918B  809. 


Nation  et  al.  v.  Green,  Executor,  et  al. 

[No.  9,284.    Filed  June  26,  1917.] 

1.  Courts. — Jurisdiction  of  SuhjecUMatter. — Eight  to  Question. 
— Jurisdiction  of  the  subject-matter  is  conferred  only  by  law, 
and  the  jurisdiction  of  the  appellate  court  to  decide  a  case  may 
be  questioned  even  after  decision,    p.  137. 

2.  Courts.  —  Jurisdiction,  —  Judgment.  —  Where  the  Appellate 
Court  is  without  jurisdiction  in  an  appeal,  anything  it  may  do 
will  be  a  nullity,    p.  188. 

8.  Courts. — Tramsfer  of  Cases.-^EjfeeU— Jurisdiction. — ^Wherea 
petition  to  transfer  raised  the  question  of  the  jurisdiction  of 
the  Appellate  Court  to  review  a  case,  the  action  of  the  court 
in  transferring  the  case  to  the  Supreme  Court  was  an  express 
holding  that  jurisdiction  was  in  that  court,  and  assumption  of 
Jurisdiction  by  the  Supreme  Court  was  at  least  an  implied 
holding  to  the  same  effect,    p.  188. 

4.  Courts. — Supreme  Court. — Jurisdiction, — Appeals  from  Inter' 
locutory  Orders.-^tatute. — ^Under  §1392d,  d.  16,  Bums  1914, 
Acts  1907  p.  237,  providing  that  appeals  from  interlocutory 
orders  for  the  delivery  of  the  possession  of  real  property  or 
the  sale  thereof  shall  be  taken  directly  to  the  Supreme  Court, 
the  Supreme  Court  has  exclusive  jurisdiction  in  an  appeal  from 
an  interlocutory  order  for  the  sale  of  a  decedent's  real  estate 
on  petition  of  the  executors,    p.  139. 

6.  Appeal.  —  Parties, — Improper  Designation. — Statute. — ^Under 
§1  of  the  act  of  1917,  Acts  1917  p.  523,  providing  that  parties 
named  in  an  appeal  shall  be  properly  before  the  court  for  all 
purposes,  whether  they  are  named  as  appellants,  or  appellees, 
and  that  the  improper  designation  of  parties  shall  not  affect 
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the  jurisdiction  of  the  court,  the  Appellate  Court  would  be 
required,  if  it  had  jurisdiction  in  an  appeal,  to  set  aside  az 
order  of  dismissal,  made  because  a  party  appellee  had  beei! 
named  as  an  appellant,  and  decide  the  case  on  its  merits,  p.  140 

From  Howard  Circuit  Court;  Joseph  Combs,  Special 
Judge. 

On  petition  to  transfer  to  Supreme  Court.  Transfen 
granted. 

Harness  &  Moon,  for  appellants. 
Blacklidge,  Wolf  &  Barnes  and  R.  L.  Ewhank,  for  ap- 
pellees. 

HoTTEL,  C.  J. — Since  the  filing  of  the  opinion  herein 
dismissing  the  appeal,  counsel  for  appellee  have  filed  a 
petition  in  which  they  suggest  that  the  jurisdiction  of 
the  appeal  is  in  the  Supreme  Court,  and  ask  that  the 
case  be  transferred  to  that  court,  under  §1397  Bums 
1914,  Acts  1901  p.  568. 

Appellants  have  filed  a  response  to  said  petition  in 
which  they  concede  the  correctness  of  appellee's  conten- 
tion and  say  in  effect  that  the  appeal  was  taken  by 
them  to  this  court  under  a  misapprehension  of  the 
method  of  transfer  by  which  the  two  cases  of  Daniels 
V.  Bruce  (1911),  176  Ind.  151,  701,  95  N.  E.  569,  577, 
reached  the  Supreme  Court,  they  thinking  that  said 
cases  were  transferred  from  this  court  under  §1394, 
cl.  2,  Bums  1914,  Acts  1901  p.  567,  when  in  fact  such 
transfer  was  made  under  §1397  Bums  1914,  supra. 

It  is,  in  effect,  conceded  by  both  parties  that  if  by 

acts  and  conduct  jurisdiction  could  be  conferred  or 

waived,  it  has  been  done  in  this  case.    However, 

1.  jurisdiction  of  the  subject-matter  is  conferred  by 
law  only,  and  the  parties  are  strictly  within  their 
rights  and  duties  in  presenting  the  question  even  at  this 
late  day.  However,  in  view  of  the  fact  that,  for  rea- 
sons hereinafter  indicated,  there  is  some  room  for  doubt 
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as  to  the  question  of  jurisdiction,  and  in  view  of  the  fact 
that  clause  2,  §1394,  supra,  furnishes  an  opportunity, 
to  either  party  to  transfer  the  case  to  the  Supreme  Court 
for  its  final  determination  of  any  question,  jurisdictional 
or  otherwise,  decided  by  this  court  which  contravenes 
a  ruling  precedent  of  the  Supreme  Court,  we  would  be 
inclined  to  allow  our  judgment  of  dismissal  to  stand  and 
let  the  parties  pursue  the  remedy  last  indicated;  but, 
for  reasons  which  will  appear  later  in  the  opinion,  the 
judgment  of  dismissal  must  in  any  event  be  set  aside 
and  the  case  determined  on  its  merits.  This  being 
true,  it  becomes  important  to  have  the  question 

2.  of  jurisdiction  properly  determined  in  advance, 
because  if  this  court  is  without  jurisdiction,  any- 
thing it  may  hereafter  do,  as  well  as  the  things  which 
it  has  already  done,  will  be  a  nullity.  Doctor  v.  HarU 
man  (1881),  74  Ind.  221;  McCoy  v.  Able  (1892),  131 
Ind.  417,  30  N.  E.  528,  31  N.  E.  453;  Hvber  V-  Beck 
(1892),  6  Ind.  App.  47,  32  N.  E.  1025. 

The  cases  of  Daniels  V.  Bruce,  supra,  upon  lyhich  the 

parties  base  their  claim  that  jurisdiction  of  this  appeal 

is  in  the  Supreme  Court,  were  consolidated  and 

3.  decided  by  this  court,  January  26,  1911.  Daniels 
V.  Bruce,  93  N.  E.  675.  A  petition  for  rehear- 
ing was  overruled,  after  which  appellees  filed  in  the 
Supreme  Court  a  petition  to  transfer  the  causes  to  that 
court  under  §1394,  cl.  2,  Bums  1914,  supra.  They,  on 
the  same  day,  filed  in  this  court  a  petition  asking  it  to 
set  aside  all  proceedings  had  in  said  consolidated  causes 
and  to  transfer  such  causes  to  the  Supreme  Court  under 
§1397  Bums  1914,  supra,  alleging  in  said  petition  facts 
which  they  claimed  showed  that  jurisdiction  of  said 
cases  was  conferred  on  the  Supreme  Court  by  §1392, 
cl.  16,  Bums  1914,  Acts  1907  p.  237.  This  court  there- 
upon set  aside  its  opinion  and  all  proceedings  had  in 
said  consolidated  cases,  and  transferred  them  to  the 
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Supreme  Court,  under  said  §1397,  supra.  It  was  by 
this  method  that  the  cases  reached  the  docket  of  the 
Supreme  Court.  The  latter  court  assumed  jurisdiction 
of  them  and  decided  them.  The  action  of  this  court  on 
the  petition  to  transfer  said  cases  was  an  express  hold- 
ing by  it  that  jurisdiction  of  said  consolidated  cases  was 
in  that  court,  and  the  assumption  of  jurisdiction  of 
said  cases  by  the  Supreme  Court  was,  under  the  cir- 
cumstances, at  least  an  implied  holding  to  the  same 
effect. 

The  judgments  appealed  from  in  these  cases  and  in 
the  instant  case  are  identical  in  character  in  the  sense 
that  they  are  each  a  judgment  or  interlocutory  order 
for  the  sale  of  real  estate  made  on  a  petition  to  sell 
real  estate  to  make  assets  to  pay  the  debts  of  an  estate 
of  a  decedent,  the  petition  in  that  case  being  by  the  ad- 
ministrator, de  boms  non,  with  the  will  annexed,  while 
in  this  case  it  is  by  the  executor  of  the  will  of  the 
decedent. 

In  characterizing  the  appeal  in  said  cases,  the  Su- 
preme Court,  by  Cox,  J.,  said :  "This  is  an  appeal  from 
an'  interlocutory  order  for  the  sale  of  real  es- 

4.  state,"  etc.  We  find  nowhere  in  the  statute  any 
jurisdiction  conferred  on  this  court  in  the  mat- 
ter of  appeals  from  interlocutory  orders.  Such  juris- 
diction is  conferred  exclusively  on  the  Supreme  Court 
by  clauses  15  to  18,  inclusive,  of  §1392  Bums  1914, 
supra.  Clause  16  expressly  provides  for  appeals  from 
''interlocutory  orders  for  the  delivery  of  the  possession 
of  real  property  or  the  sale  thereof."  There  has  been 
no  change  or  amendment  of  the  law  since  said  decisions 
that  in  any  way  affects  jurisdiction  of  actions  of  this 
character.  For  another  case  where  the  Supreme  Court 
has  assmned  jurisdiction  in  cases  involving  appeals 
f:.X)m  such  orders,  see  Ditton  V.  Hart,  Admx.  (1911), 
175  Ind.  585,  95  N.  E.  119. 
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We  think  that,  in  so  far  as  the  instant  case  is  an 
appeal  from  such  an  order,  jurisdiction  thereof  is 
clearly  in  the  Supreme  Court.  It  should  be  stated,  how- 
ever, in  this  connection,  that  in  the  instant  case  the 
matters  really  litigated  and  determined  below,  which 
enter  into  the  judgment  appealed  from  and  in  fact  con- 
stitute the  part  thereof  which  the  appeal  seeks  to  have 
reviewed,  were,  in  a  sense  at  least,  collateral  to  the  pro- 
ceedings to  sell  real  estate,  in  that  they  were  in  the  na- 
ture of  claims  against  such  estate  which,  prior  to  said 
proceedings,  had  never  been  allowed  by  the  executors, 
or  filed  for  allowance  by  such  executors,  or  in  any  way 
presented  to  the  trial  court  for  its  allowance  thereof 
in  the  manner  recognized  by  law. 

As  before  indicated,  but  for  the  fact  that  such  mat- 
ters enter  into  the  judgment  appealed  from  and  pre- 
sent the  real  questions  involved  in  the  appeal,  we  would 
have  no  doubt  but  that,  under  the  statute  and  the 
authorities  above  cited,  jurisdiction  of  this  appeal  is  in 
the  Supreme  Court;  and  while  such  fact  might  furnish 
some  reason  for  holding  that  jurisdiction  of  this  appeal 
is  in  this  court,  we  feel  that,  in  as  much  as  the  final  de- 
termination of  such  question  is  with  the  Supreme  Court, 
it  should  be  determined  in  advance  of  our  taking  any 
further  steps  in  the  case. 

We  have  already  indicated  that  our  former  judgment 

dismissing  the  appeal  should  be  set  aside.    This  is  so 

because  petitions  for  rehearing  have  been  filed 

5.  by  both  parties  and  our  investigation  of  these 
petitions  and,  in  connection  therewith,  of  the  act 
concerning  civil  procedure  passed  by  the  last  legisla- 
ture (Acts  1917  p.  523)  convinces  us  that  a  rehearing 
must  be  granted  and  the  case  decided  on  its  merits. 
This  is  so  because  the  dismissal  of  the  appeal  was  based 
upon  the  fact  that  a  party  who  was  a  necessary  appel- 
lee had  been  made  an  appellant  instead  of  an  appellee. 
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Section  1  of  the  act  just  mentioned  provides  as  follows : 
"That  in  all  appeals  now  pending  in  the  supreme  or  ap- 
pellate courts  of  Indiana,  or  hereafter  taken  to  either 
of  such  courts,  the  parties  named  in  such  appeals  shall 
be  properly  before  the  court  for  all  purposes,  whether 
such  parties  be  named  as  appellants  or  appellees,  and 
the  fact  that  one  or  more  parties  are  named  as  appel- 
lants when  they  should  be  appellees,  or  appellees  when 
they  should  be  appellants,  shall  not  affect  the  jurisdic- 
tion of  the  court.''  This  act  would  require  this  court, 
if  it  had  jurisdiction  of  the  appeal,  to  set  aside  its 
former  order  of  dismissal  and  decide  the  case  on  its 
merits.  However,  as  before  stated,  if  the  court-  had  no 
jurisdiction  of  the  appeal,  any  opinion  upon  the  merits 
of  the  case  would  be  a  nullity. 

For  the  reasons  indicated,  the  order  of  dismissal  of 
the  appeal  heretofore  made  is  set  aside,  and  the  opinion 
therein  withdrawn,  and  the  case  transferred  to  the  Su- 
preme Court  under  §1397  Bums  1914,  supra.  This  ac- 
tion of  the  court  renders  unnecessary  any  further  or 
separate  action  on  the  petitions  for  rehearing. 

Note. — ^Reported  in  116  N.  E.  840.  Executors  and  admini- 
strators: sale  of  real  estate,  parties  and  procedure,  18  Cyc  704, 
743,  754,  755,  80  Am.  St  100. 


Lake  Michigan  Water  Company  v.  United  States 
Fidelity  and  Guaranty  Company. 

[No.  9,832.    Filed  June  27,  1917.] 

1.  Judgment. — FincU  Judgment, — ^A  final  judgment  is  one  that 
disposes  of  all  the  issues,  as  to  all  the  parties,  presented  by 
the  pleadings,  to  the  full  extent  of  the  po'wer  of  the  court  to 
dispose  of  the  same,  and  terminates  the  case  as  to  aU  of  such 
parties  and  issues,    p.  143. 

2.  Affeal. — Right  to  Appeal, — Final  Judgment, — Statute, — Un- 
der §324  Bums  1914,  §320  R.  S.  1881,  providing  that  in  an 
action  against  defendants  severally  liable,  plaintiff  may  pro- 
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ceed  against  those  served,  and  afterwards  proceed  against  those 
not  served,  where,  in  an  action  against  two  defendants,  prin- 
cipal and  surety,  service  was  obtained  only  on  the  surety, 
judgment  entered  on  the  sustaining  of  the  surety's  demurrer 
to  the  complaint  and  plaintiff's  refusal  to  plead  further  was 
a  final  judgment  from  which  an  appeal  will  lie,  though  the 
case  was  continued  as  to  the  defendant  not  served,  since  the 
judgment  rendered  adjudicates  all  the  issues  presented  by  the 
pleadings  as  to  all  the  parties  actually  before  the  court,    p.  145. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Action  by  the  Lake  Michigan  Water  Company 
against  the  United  States  Fidelity  and  Guaranty  Com- 
pany and  another.  From  a  judgment  for  defendant 
named,  the  plaintiff  appeals,  and  appellee  files  motion  to 
dismiss  the  appeal.    Motion  to  dismiss  overruled. 

Collins  &  Collins  and  Anderson,  Parker.  CrabiU  & 
Crumpacker,  for  appellant. 

Kenefick  &  Kenefick  and  Mclnemy,  Yeagley  &  Mo- 
Vicker,  for  appellee. 

Felt,  J. — ^The  appellee  has  moved  to  dismiss  this 
appeal  for  the  following  reasons:  (1)  No  final  judg- 
ment has  been  rendered  in  the  case  from  which  an  ap- 
peal may  be  taken.  (2)  The  cause  of  action  is  still 
pending  in  the  St.  Joseph  Circuit  Court  against  one  of 
the  defendants,  M.  H.  McGovern  Company.  (3)  The 
M.  H.  McGovem  Company  was  made  a  defendant  in 
said  cause  and  summons  was  issued  for  it,  and  on  mo- 
tion of  appellant  the  cause  was  continued  for  service 
on  said  defendant,  and  is  still  pending. 

The  record  shows  that  appellant  filed  its  complaint  in 
the  Laporte  Superior  Court  against  M.  H.  McGovem 
Company,  a  corporation,  and  the  United  States  Fidelity 
and  Guaranty  Company,  on  June  5,  1914,  and  ordered 
summons  issued  for  both  of  such  defendants,  returnable 
June  17,  1914,    The  return  of  the  sheriff  shows  service 
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on  the  United  States  Fidelity  and  Guaranty  Company 
but  not  on  the  M.  H.  McGovem  Company.  On  motion  of 
the  United  States  Fidelity  and  Guaranty  Company  a 
change  of  venue  was  taken  and  the  cause  was  transferred 
to  the  St.  Joseph  Circuit  Court,  where  a  second  amended 
complaint  was  filed  against  both  of  said  defendants,  to 
which  a  demurrer  by  the  United  States  Fidelity  and 
Guaranty  Company  for  insufficiency  of  facts  alleged  to 
state  a  cause  of  action  against  it,  was  sustained.  The 
plaintiff,  the  appellant  here,  excepted  to  the  ruling, 
elected  to  stand  on  its  amended  complaint,  and  refused 
to  plead  further.  Thereupon  the  court  rendered  judg- 
ment that  plaintiff  take  nothing  by  its  complaint,  and 
that  the  United  States  Fidelity  and  Guaranty  Company 
recover  its  costs.  "And  this  cause  is  now  continued  as 
to  M.  H.  McGovem  Company.  And  the  plaintiff  herein 
now  prays  an  appeal  to  the  Appellate  Court  of  Indiana." 
The  appeal  was  granted  and  appellant  filed  an  appeal 
bond  payable  to  United  States  Fidelity  and  Guaranty 
Company  and  M.  H.  McGovem  Company. 

A  final  judgment  is  one  that  disposes  of  all  the  issues, 

as  to  all  the  parties  involved  in  the  suit,  presented  by 

the  pleadings,  to  the  full  extent  of  the  power  of 

1.  the  court  to  dispose  of  the  same,  and  puts  an  end 
to  the  particular  case  as  to  all  of  such  parties 
and  all  of  such  issues.  Neyens  v.  Flesher  (1906),  89 
Ind.  App.  399,  402,  79  N.  E.  1087 ;  Wehmeier  v.  Mer- 
cantile Banking  Co.  (1911),  49  Ind.  App.  454,  456,  97 
N.  E.  558;  Northern,  etc,  Cable  Co.  v.  Peoples  Mut. 
Tel  Co.  (1915),  184  Ind.  267,  111  N.  E.  4.  Section 
317  Bums  1914,  §314  R.  S,  1881,  provided  that:  "A 
civil  action  shall  be  commenced,  by  filing  in  the  office  of 
the  clerk  a  complaint,  and  causing  a  summons  to  issue 
thereon;  and  the  action  shall  be  deemed  to  be  com- 
menced from  the  time  of  issuing  the  summons,  but  as 
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to  those  against  whom  publication  is  made,  from  the 
time  of  the  first  publication/' 

Appellant  resists  the  motion  to  dismiss  the  appeal 
on  two  grounds,  viz.:  (1)  The  M.  H.  McGovem  Com- 
pany is  a  foreign  corporation  and  the  action  was  not 
commenced  as  to  it  and  could  not  be  except  by  publica- 
tion of  notice.  (2)  The  fact  that  a  person's  name  is 
inserted  in  a  complaint  does  not  make  him  a  party  to 
the  suit.  • 

This  is  an  action  to  recover  damages  on  a  contrac- 
tor's bond  given  to  secure  the  performance  of  a  con- 
tract to  install  an  intake  pipe  connecting  appellant's 
piunping  station  and  a  crib  in  Lake  Michigan  near 
Michigan  City,  Indiana.  It  is  alleged  that  the  M.  H. 
McGovem  Company,  the  contractor,  failed  to  perform 
its  contract  and  the  complaint  demands  a  money  judg- 
ment against  it  and  the  surety,  the  United  States  Fidel- 
ity and  Guaranty  Company.  It  is  averred  in  the  com- 
plaint, and  the  bond  sued  upon  shows  that  the  M.  H. 
McGovem  Company  is  an  Illinois  corporation.  Sec- 
tion 319  Bums  1914,  Acts  1893  p.  153,  authorizes  the 
service  of  process  upon  certain  officers  of  either  a  do- 
mestic or  foreign  corporation,  in  certain  instances,  when 
found  in  this  state.  Section  322  of  the  same  statute 
(Acts  1885  p.  155),  on  order  of  court  or  on  verified 
application,  authorized  the  giving  of  notice  by  publica- 
tion in  certain  instances,  the  first  of  which  is  'Vhere 
the  defendant  is  a  foreign  corporation  and  has  property 
within  the  state,  or  the  cause  of  action  arose  therein." 
No  application  was  made  in  this  case  for  notice  by  pub- 
lication. No  relief  is  sought  in  the  complaint  except  a 
personal  judgment,  and  the  fact  that  notice  by  publica- 
tion would  not  authorize  the  taking  of  such  judgment 
may  reasonably  be  presumed  to  show  why  no  such  no- 
tice was  given.  Section  324  Bums  1914,  §320  R.  S. 
1881),  provides  the  method  of  procedure  where  the  ac- 
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tion  is  against  two  or  more  defendants  and  service  is 
only  obtained  on  part  of  them.  The  obligation 
2.  in  this  case  falls  within  the  second  subdivision 
of  said  section,  which  provides  that:  ''If  the 
action  be  against  defendants  severally  liable,  he  may 
proceed  against  the  defendants  served  in  the  same  man- 
ner as  if  they  were  the  only  defendants,  and  may  after- 
wards proceed  against  those  not  served/'  This  statute 
authorized  the  procedure  in  the  case  at  bar.  Although 
it  preserves  the  right  of  the  plaintiff  to  afterward  pro- 
ceed against  defendants  not  served,  the  court  cannot 
know  that  such  right  will  be  invoked,  and  is  not  author- 
ized to  assume  that  it  will  be,  and  on  such  presumption 
to  treat  the  judgment  as  otherwise  than  final  and  ap- 
pealable under  the  statute.  The  plaintiff  had  the  right 
to  proceed  to  final  judgment  against  the  defendant 
served  with  process,  and  had  it  obtained  judgment  in 
its  favor,  in  the  absence  of  an  appeal,  could  have  en- 
forced it  immediately  against  such  defendant  without 
further  procedure  against  the  defendant  not  served  with 
process.  The  fact  that  the  judgment  obtained  in  this 
instance  was  in  favor  of  the  defendant  actually  in  court 
does  not  alter  the  case,  and  on  the  face  of  the  record 
such  judgment  is  final  and  appealable  because  it  adjudi- 
cates all  the  issues  presented  by  the  pleadings  as  to  all 
the  parties  actually  before  the  court,  and  in  so  far  as 
the  court  can  know,  ends  the  litigation. 

The  facts  of  this  case  seem  to  indicate  good  reasons 
for  the  enactment  of  the  statute  and  for  such  interpre- 
tation of  it,  for  it  is  quite  apparent  that  the  plaintiff 
will  not  at  any  time  seek  to  proceed  in  this  jurisdiction 
against  the  McGovem  company,  a  foreign  corporation, 
to  obtain  a  i)ersonal  judgment  against  it  not  authorized 
by  the  law.  We  do  not  find  that  the  question  presented 
and  decided  has  previously  been  passed  upon  by  this 
Vol.  65—10 
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court  or  by  our  Supreme  Court,  but  as  tending  to  sup- 
port the  conclusions  announced  we  cite  the  following: 
§§594,  695  Bums  1914,  §§568,  569  R.  S.  1881 ;  1  Works^ 
Practice  (2d  ed.)  §121;  Hassler  V.  Hefele  (1898),  151 
Ind.  391,  394,  50  N.  E.  361 ;  LauisviUe,  etc.,  R.  Co.  v, 
Treadivay  (1895),  143  Ind.  689,  702,  40  N-  E.  807,  41 
N.  E.  794;  Lower  v.  Franks  (1888),  115  Ind.  334,  337, 
17  N.  E.  630;  Carmien  v.  Whitaker  (1871),  36  Ind. 
509,  510;  Davis,  etc.,  Mfg.  Co.  v.  HiUsboro  Creamery 
Co.  (1893),  9  Ind.  App.  553,  37  N.  E.  294;  Hogan  V, 
Robinson  (1884),  94  Ind.  138, 140  ;Brannock  V.  Stocker 
(1881),  76  Ind.  573,  574. 

For  the  reasons  above  announced  the  motion  to  dis- 
miss the  appeal  should  be  and  is  hereby  overruled. 

Note.— Reported  in  116  N.  E.  744. 


In  re  Carroll.' 

[No.  9,961.    Filed  June  27,  1917.] 

1«  Master  and  Servant. — Workmen's  Compenaation  Aet.'^Conr 
struetum. — Dependents.  —  Presumptions.  —  Under  §38  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  892,  providing 
that  a  wife  living  with  a  husband  at  the  time  of  his  death, 
and  a  child  under  the  age  of  eighteen  living  with  a  parent  at 
the  time  of  his  or  her  death,  there  being  no  surviving  parent, 
shall  be  conclusively  presumed  to  be  wholly  dependent  for 
support  upon  deceased,  but  in  all  other  cases  dependency  shall 
be  a  question  of  fact,  a  wife  or  child  or  both  may  be  conclu- 
sively presumed  to  be  wholly  dependent,  or,  on  inquiry  into  the 
facts,  may  be  found  to  be  either  wholly  or  partially  dependent, 
an4  where  the  situation  exists  that  gives  rise  to  the  presump- 
tion that  the  wife  or  child  is  wholly  dependent,  there  can  be 
no  further  inquiry,  regardless  of  what  the  real  facts  are,  but, 
in  order  that  such  situation  may  arise  in  favor  of  a  wife,  she 
must  be  living  with  her  husband  at  the  time  of  his  death,  and 
in  order  that  such  conclusive  presumption  may  be  indulged  in 
favor  of  a  child,  it  must  be  less  than  eighteen  years  of  age, 
must  be  living  with  the  parent  at  the  time  of  his  death,  and 
there  must  be  a  surviving  parent  either  conclusively  presumed 
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to  be  wholly  dependent  or  found  to  be  either  wholly  or  partially 
dependent,    p.  151. 

2.  Master  and  Servant. — Workmen* 8  Compensation  Act. — De- 
pendency,— Question  of  Fact  and  Law, — Appeal, — Questions  of 
dependency,  as  the  term  is  used  in  the  Workmen's  Compensa- 
tion Act  (Acts  1915  p.  892),  are,  where  no  conclusive  presump- 
tion of  dependency  arises  under  the  act,  mixed  questions  of  law 
and  fact,  and  it  is  the  exclusive  province  of  the  Industrial 
Board  to  determine  the  facts  and  draw  legitimate  inferences 
therefrom  and  to  determine  in  the  first  instance  from  the  facts 
and  inferences  whether  dependency  exists,  but  the  action  of 
the  board  in  the  latter  respect  is  reviewable  by  the  Appellate 
Court  when  an  appeal  is  taken  under  §61  of  the  act.    p.  158. 

8.  Master  and  Servant. — Workmen's  Compensation  Act. — De- 
pendency,—  Burden  of  Proof,  —  In  a  proceedings  under  the 
Workmen's  Compensation  Act,  Acts  1915  p.  892,  by  one  seeking 
an  award  as  a  dependent,  the  burden  is  on  the  claimant  to 
establish  by  evidence  the  facts  showing  dependency,    p.  153. 

4.  Master  and  Servant. — Workmen's^  Compensation  Act, — De- 
pendent,— €renerally,  a  dependent,  within  the  meaning  of  work- 
men's compensation  acts,  is  one  who  looks  to  another  for  sup- 
port, or  is  in  fact  dependent,  or  relies  on  another  for  the  rea- 
sonable necessities  of  life,  and  in  determining  dependency  the 
inquiry  should  not  be  confined  to  the  question  whether  the 
family  of  the  deceased  workman  could  have  supported  life 
without  any  contributions  from  him,  or  whether  such  contri- 
butions were  absolutely  necessary  to  the  reasonable  mainte- 
nance of  the  family,  but  rather  the  inquiry  should  include  the 
question  whether  his  contributions  were  looked  to,  depended  and 
relied  on,  in  whole  or  in  part,  by  the  family  for  means  of  rea- 
sonable support,    p.  153.  * 

6.  Master  and  Servant. — Workmen's  Compensation  Act, — De- 
pendency,— Elements, — ^Among  the  elements  that  are  indicative 
of  a  state  of  dependency,  within  the  Workmen's  Compensation 
Act  (Acts  1915  p.  892),  are  an  obligation  to  support,  the  fact 
that  contributions  have  been  made  to  that  end,  that  the  claim- 
ant in  any  case  is  shown  to  have  relied  on  such  contributions 
and  their  continuing,  and  the  existence  of  some  reasonable 
grounds  as  a  basis  for  a  probability  of  their  continuance  or  a 
renewal  thereof  if  interrupted,  although  it  is  not  necessary  to 
a  state  of  dependency  that  all  of  such  elements  must  exist, 
but,  as  a  rule,  subject  to  certain  exceptions,  the  fact  that  con- 
tributions have  been  made  is  an  essential  element  of  depend- 
ency within  the  meaning  of  the  act.    p.  154. 

6.  Master  and  Servant. — Workmen's  Compensation  Act. — De- 
pendency,— Evidence, — Sufficiency, — In   a  proceedings   for   an 
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award  for  the  death  of  a  servant  under  the  Workmen's  Com- 
pensation Acty  Acts  1915  p.  392,  evidence,  when  aided  by  proper 
deductions,  showing  that  decedent's  widow  and  children  did  not 
live  with  him  for  a  number  of  years  immediately  preceding  his 
death,  that  deceased  during  such  time  made  contributions  to 
his  family,  irregular  both  as  to  intervals  and  amounts,  and 
that  the  wife  was  furnishing  the  substantial  means  of  support, 
is  not  sufficient  to  establish,  as  a  matter  of  law,  that  either 
the  wife  or  the  children  were  wholly  dependent  on  decedent 
for  support*    p.  154. 

7.  Mastes  and  Servant. — Workmen's  Compensatum  Act, — Par- 
tial Dependency, — Evidence, — Question  for  Industrial  Board. — 
In  a  proceeding  for  an  award  for  the  death  of  a  servant  under 
the  Workmen's  Compensation  Act,  Acts  1915  p.  892,  where  the 
wife  had  attempted  to  require  her  husband  to  discharge  his 
legal  obligation  to  support  his  family,  which  lived  apart  from 
him  but  had  been  only  partially  successful,  her  efforts  to  some 
extent  indicate  a  reliance  on  contributions  from  him  to  aid  her 
in  supporting  herself  and  children,  and  where  for  a  number 
of  years  immediately  preceding  the  husband's  death  his  con- 
tributions to  the  family's  maintenance  were  irregular  both  as 
to  intervals  and  amounts,  and  the  wife  was  furnishing  the 
substantial  means  of  support,  such  facts  are  not  conclusive 
that  a  state  of  dependency  did  not  exist  and  are  sufficient  to 
present  to  the  Industrial  Board  for  determination  as  a  question 
of  fact  whether  the  wife,  or  children,  or  both,  were  partial 
dependents,    p.  155. 

8.  Husband  and  Wipe. — Support  of  Family, — Hushand^s  Duty, 
— ^A  husband  and  father  is  under  both  a  common-law  and  a 
statutory  obligation  to  support  his  wife  and  children,    p.  156. 

9.  Master  and  Servant. — TForfcwcn'a  Compensation  Act. — De- 
termination  of  Compensation  to  Partial  Dependent, — ^Under  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  in  determining 
the  amount  of  compensation  to  be  paid  a  partial  dependent,  the 
inquiry  respecting  the  amount  contributed  by  the  deceased  em- 
ploye to  such  partial  dependent  is  not  limited  to  the  time  of 
the  injury,  but  the  entire  period  during  which  contributions 
were  made  may  be  considered,    pp.  156,  157. 

From  the  Industrial  Board  of  Indiana. 

Certified  question  of  law. 

Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  Carroll.  Questions  of  law  certified 
by  the  Industrial  Board.    Qtiestions  answered. 
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Caldwell,  J. — ^Under  the  provisions  of  §61  of  the 
Workmen's  Compensation  Act  (Acts  1915  p.  892),  the 
Industrial  Board  has  certified  to  this  court  certain  ques- 
tions of  law  based  upon  the  facts  presented  by  a  pro- 
ceeding pending  before  that  body,  seeking  the  opinion 
of  this  court  for  guidance  in  detennining  such  proceed- 
ing. The  substance  of  the  statement  of  facts  as  formu- 
lated by  the  board,  and  wherein  the  employe  involved  is 
designated  as  A  and  the  employer  as  B,  is  as  follows: 
November  10,  1916,  A,  while  in  B's  employ,  received  a 
personal  injury  from  which  he  died  the  next  day,  the 
circumstances  being  such  as  to  authorize  an  award,  pro- 
vided his  widow  and  children  were  at  the  time  depend- 
ents within  the  meaning  of  the  act.  His  wages  aver- 
aged $10.64  per  week.  A  was  married  to  the  widow 
claimant  in  the  city  of  New  Orleans,  Louisiana,  Janu- 
ary 26,  1903.  They  were  not  divorced.  A  left  surviv- 
ing him  also,  as  the  fruits  of  such  marriage,  a  son  and 
daughter,  aged  respectively  eleven  and  nine  years.  By 
reason  of  A's  intemperate  habits  and  vicious  disposi- 
tion, his  wife  was  compelled  to  and  did  separate  her- 
self from  him  about  nine  years  prior  to  his  death,  and 
after  such  separation  she  did  not  live  with  him  except 
in  the  month  of  August,  1914.  She  was  justified  in  not 
living  with  A,  but  A  was  not  justified  in  living  apart 
from  her.  At  sometime  after  August,  1914,  A  came 
to  Indianapolis,  where  he  was  injured  and  died.  His 
wife  and  children  remained  in  New  Orleans.  While  A 
lived  with  his  wife  and  children  he  supported  them  only 
in  part.  During  that  time  his  wages  averaged  about 
nine  dollars  per  week,  of  which  he  gave  to  his  wife  per 
week  sums  varying  from  three  to  nine  dollars.  The 
wife  by  her  own  labor  largely  supported  both  herself 
and  children  throughout  her  entire  married  life.  Dur- 
ing August,  1914,  while  A  was  living  with  his  family, 
he  contributed  somewhat  to  their  support.    For  a  time 
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after  August,  1914,  A  remained  in  New  Orleans  and 
worked  at  intervals.  Within  the  period  when  A  was 
living  apart  from  his  family,  and  especially  while  he  re- 
mained in  New  Orleans,  following  August,  1914,  if  the 
children  were  able  to  locate  him  on  pay  days,  he  occa- 
sionally bought  shoes  for  them,  and  gave  them  money 
not  exceeding  seventy-five  cents  at  any  one  time.  The 
amount  of  money  which  he  gave  to  his  wife  within  the 
period  of  their  married  life  did  not  average  to  exceed 
$25  per  year.  The  amount  contributed  to  his  children 
while  he  was  living  apart  from  his  wife  after  August, 
1914,  did  not  exceed  $12  per  year.  In  1908,  the  wife, 
proceeding  under  a  Louisiana  statute,  procured  an  order 
of  court  against  A  that  he  pay  to  her  three  dollars  per 
week  for  the  support  of  herself  and  children.  A  com- 
plied with  the  order  for  about  six  months,  but  there- 
after made  no  further  payments,  and  moved  from  place 
to  place  that  he  might  avoid  any  process  of  court  di- 
rected to  the  enforcement  of  the  order.  In  September, 
1914,  the  wife,  by  a  proceeding  under  another  Louisiana 
statute,  procured  an  order  of  court  that  A  pay  to  her 
$2.50  per  week  for  the  support  of  the  children.  A, 
being  released  on  his  own  recognizance,  failed  entirely 
to  comply  with  the  order. 

Upon  the  facts,  the  board  submits  questions  as  fol- 
lows: Under  the  provisions  of  the  Workmen's  Com- 
pensation Act  (1)  Was  the  wife  a  dependent,  and  if  so, 
was  such  dependency  total  or  partial?  (2)  Were  the 
children  dependents,  and  if  so,  was  such  dependency 
total  or  partial. 

In  considering  these  questions,  there  arfe  certain  facts 
not  clearly  appearing,  which  we  shall  assume:  Thus, 
that  A's  contributions  to  the  support  of  his  wife  and 
children  were  only  as  specifically  stated;  that  a  state- 
ment to  the  effect  that  within  a  named  time  A  gave  to 
his  wife  and  children  certain  sums  of  money,  or  not  ex- 
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ceeding  certain  sums,  or  bought  for  them  certain  arti- 
cles, means  that  within  such  time  he  made  no  further  or 
other  contributions  to  their  support;  that  he  made  no 
contributions  to  his  wife  after  he  finally  left  New  Or- 
leans, sometime  after  September,  1914,  apparently  soon 
thereafter. 

The  provisions  of  the  Workmen's  Compensation  Act, 
supra,  specially  applicable  are  as  follows:  "Sec.  38: 
The  following  persons  shall  be  conclusively  presumed  to 
be  wholly  dependent  for  support  upon  a  deceased  em- 
ploye: (a)  A  wife  upon  a  husband  with  whom  she 
lives  at  the  time  of  his  death.  *  *  *  (c)  A  boy 
under  the  age  of  18,  or  a  girl  under  the  age  of  18  upon 
the  parent  with  whom  he  or  she  is  living  at  the  time 
of  the  death  of  such  parent,  there  being  no  surviv- 
ing dependent  parent.  *  *  *  In  all  other  cases, 
questions  of  dependency  in  whole  or  in  part  shall  be  de- 
termined in  accordance  with  the  fact,  as  the  fact  may  be 
at  the  time  of  the  injury;  and  in  such  other  cases  if 
there  is  more  than  one  person  wholly  dependent,  the 
death  benefit  shall  be  divided  among  them;  and  per- 
sons partly  dependent,  if  any,  shall  receive  no  part 
thereof;  if  there  is  no  one  wholly  dependent  and  more 
than  one  person  partly  dependent,  the  death  benefit 
shall  be  divided  among  them  according  to  the  relative 
extent  of  their  dependency." 

It  will  be  observed  that,  under  the  provisions  of  §38, 

supra,  a  wife  or  a  child  or  both  may  be  conclusively 

presumed  to  be  wholly  dependent,  or  on  an  in- 

1.  quiry  into  the  facts  may  be  found  to  be  either 
wholly  or  partially  dependent.  Where  the  situa- 
tion exists  that  gives  rise  to  the  presumption,  there  can 
be  no  further  inquiry  regardless  of  what  the  real  facts 
are.  In  order  that  such  situation  may  arise  in  favor 
of  a  wife,  she  must  be  living  with  her  husband  at  the 
time  of  his  death.    In  order  that  such  conclusive  pre- 
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sumption  may  be  indulged  in  favor  of  a  child,  such 
child  must  be  less  than  eighteen  years  of  age,  must  have 
been  living  with  the  involved  parent  at  the  time  of  his 
death,  and  there  must  not  be  a  surviving  parent  either 
conclusively  presumed  to  be  wholly  dependent  or  found 
to  be  either  wholly  or  partially  dependent. 

Under  the  facts  here,  it  does  not  appear  that  either 
the  wife  or  the  children  were  living  with  the  husband 
and  father  at  the  time  of  his  death.  It  follows  that  a 
conclusive  presumption  of  total  dependency  cannot  be 
indulged  in  favor  of  either.  See  the  following  decided 
under  statutes  identical  with  or  very  similar  to  ours  on 
the  subject  under  consideration:  Nelson's  Case 
(1914),  217  Mass.  467,  105  N.  E.  357;  GaMgher's  Case 
(1914),  219  Mass.  140,  106  N.  E.  558;  Bentley's  Case 
(1914),  217  Mass.  79,  104  N.  E.  403;  Northwestern 
Iron  Co.  v.  Ind/ustrial  Commission^  etc.  (1913),  154 
Wis.  97,  142  N.  W.  271,  L.  R.  A.  1916A  366,  and  note 
at  370,  Ann.  Cas.  1915B  877;  Finn  v.  Detroit,  etc.. 
Railway  (1916),  190  Mich.  112,  155  N.  W.  721,  L.  R. 
A.  1916C  1142,  Ann.  Cas.  1915B  377,  and  note.  Since 
the  decision  of  the  above  cases  cited  from  Massachu- 
setts, the  Workmen's  Compensation  Act  of  that  state 
has  been  amended,  extending  the  effect  of  a  conclusive 
presumption  of  total  dependency  in  favor  of  a  wife  to 
a  case  where  it  is  found  that  at  the  time  of  her  hus- 
band's death  she  was  living  apart  from  him  for  justifi- 
able cause,  or  because  he  had  deserted  her.  (Mass. 
St.  1914  c.  708,  §3.)  Our  act  does  not  contain  a  similar 
provision. 

We  proceed  to  the  question  of  dependency  unaided  by 
conclusive  presumption :  The  provisions  of  the  act  ap- 
plicable here,  as  already  stated,  are  as  follows :  ''In  all 
other  cases,  questions  of  dependency  in  whole  or  in  part, 
shall  be  determined  in  accordance  with  the  fact,  as  the 
fact  may  be  at  the  time  of  the  injury.'' 
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We  have  hereinbefore  set  out  the  facts.    Are  those 

facts  sufficient  to  establish  dependency  in  favor  of 

either  the  wife  or  the  children?    Whether  one 

2.  person  is  dependent  on  another  within  the  mean- 
ning  of  that  term  as  used  in  workmen's  compen- 
sation acts,  is  usually  held  to  be  a  question  of  fact. 
Fierro's  Case  (1916),  223  Mass.  378,  111  N.  E.  957; 
Newman's  Case  (1916),  222  Mass.  563,  111  N.  E.  359, 
L.  R.  A.  1916C  1145;  Veber's  Case  (1916),  224  Mass. 
86,  112  N.  E.  485;  Gallagher's  Case,  supra;  Finn  v. 
Detroit,  etc.,  Railway,  supra.  It  is  perhaps  more  ac- 
curate to  say  that  questions  of  dependency  are  mixed 
questions  of  fact  and  law,  since  the  ultimate  question 
of  what  constitutes  dependency  is  a  law  question.  It 
is  the  exclusive  province  of  the  board  to  determine 
the  facts  and  to  draw  legitimate  inferences  therefrom. 
It  is  the  province  of  the  board  also  in  the  first  instance 
to  determine  from  such  facts  and  inferences  whether 
dependency  exists,  but  as  such  latter  process  involves 
a  law  question,  the  action  of  the  board  in  such  respect 
is  reviewable  by  this  court  when  an  appeal  is  taken 

under  §61  of  the  Workmen's  Compensation  Act. 

3.  In  each  case,  the  burden  is  on  the  claimant  to 
establish  by  evidence,  direct,  circumstantial,  or 

both,  the  facts  showing  dependency.  Fierro's  Case, 
supra;  Ohio  Bldg.  Vault  Co.  V.  Industrial  Board 
(1917),  277  111.  96,  ,115  N.  E.  149. 

Our  act  does  not  define  dependency,  and  does  not 

specifically  indicate  who  are  dependents,  except  as  to 

persons  included  within  the  conclusive  presump- 

4.  tion  of  total-dependency  features  of  the  act. 
Courts  as  a  rule,  in  determining  questions  of  de- 
pendency and  who  are  dependents,  resort  to  description, 
to  an  outlining  of  the  elements  rather  than  to  definition. 
Stated  generally,  a  dependent  is  one  who  looks  to 
another  for  support  and  maintenance;  one  who  is  in 
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fact  dependent;  one  who  relies  on  another  for  the  rea- 
sonable necessities  of  life.  Jackson  v.  Erie  R.  Co. 
(1914),  86  N.  J.  Law  550,  91  Atl.  1035;  Matter  of 
Tirre  V.  Btish  Terminal  Co.  (1916),  172  App,  Div.  386, 
158  N.  Y.  Supp.  883. 

To  confine  the  inquiry  to  the  question  whether  the 
family  of  the  deceased  workman  could  have  supported 
life  without  any  contributions  from  him,  or  whether 
such  contributions  were  absolutely  necessary  in  order 
that  the  family  might  be  reasonably  maintained,  is  not 
a  fair  test  of  dependency ;  but  rather  the  inquiry  should 
include  the  question  whether  contributions  from  the 
workman  were  looked  to,  depended  and  relied  on,  in 
whole  or  in  part,  by  the  family  for  means  of  reasonable 
support.  HoweUs  V.  Vivian  &  Sons  (1902),  85  L.  T. 
529;  Potoers  V.  Hotel  Bond  Co.  (1915),  89  Conn.  143,  93 
Atl.  245. 

Among  the  elements  that  are  indicia  of  a  state  of 

dependency  are :  an  obligation  to  support ;  the  fact  that 

contributions  have  been  made  to  that  end;  that 

5.  the  claimant  in  any  case  is  shown  to  have  relied 
on  such  contributions  and  their  continuing;  and 

the  existence  of  some  reasonable  grounds  as  a  basis  for 
probability  of  their  continuance  or  of  a  renewal  thereof 
if  interrupted.  We  would  not  be  understood  as  indi- 
cating that  all  these  elements  must  exist  in  each  case 
in  order  that  there  may  be  a  state  ,of  dependency.  As 
a  rule,  to  which  there  are  exceptions,  however,  the 
fact  that  contributions  have  been  made  is  an  essential 
element  of  a  state  of  dependency  within  the  meaning 
of  the  act.    L.  R.  A.  1916A,  notes  121,  248. 

Here  the  facts  have  been  submitted  to  us.    We  have 

said  that  ordinarily  it  is  the  exclusive  province  of  the 

Industrial    Board    to    deduce    inferences    from 

6.  proven  facts.    An  analysis  of  these  facts  might 
lead  to   certain  conclusions  under   which  de- 
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pendency  here  becomes  a  question  of  law:  Thus,  if 
such  facts  establish  conclusively  the  existence  or  the 
nonexistence  of  dependency,  or  if  they  are  insufficient 
to  establish  such  a  state,  then  dependency  becomes  a 
law  question;  or  if  such  facts,  of  themselves  and  un- 
aided by  inference,  are  not  sufficient  to  establish  any- 
thing on  the  subject  of  dependency,  and  if  they  are 
reasonably  susceptible  of  only  harmonious  inferences — 
that  is,  inferences  all  tending  to  indicate  a  state  of  de- 
pendency or  the  opposite,  then  also  dependency  be- 
comes a  law  question,  as  under  such  circumstances  this 
court  may  draw  the  inferences  that  arise  inevitably 
from  the  facts  and,  having  done  so,  it  ultimately  be- 
comes the  province  of  this  court  to  determine  depend- 
ency as  a  law  question.  It  is  our  judgment  that  the 
facts  here,  when  aided  by  all  proper  deductions,  are  not 
sufficient  to  establish  that  either  the  wife  or  the  chil- 
dren were  wholly  dependent  on  the  deceased  employe  for 
support.  Such  is  our^  opinion  as  matter  of  law. 
Fierro's  Case,  supra;  Newman's  Case,  supra;  Nelson's 
Ca>se,  supra;  Finn  V.  Detroit,  etc..  Railway,  supra; 
Northwestern  Iron  Co.  V.  Industrial  Commission,  etc., 
supra. 

There  was  no  time  when  the  deceased  employe  either 
fully  or  substantially  supported  his  wife  or  his  chil- 
dren.    For  the  most  part,  the  wife  by  her  own 
7.    labor  throughout  her  entire  married  life  main- 
tained both  herself  and  her  children.     For  a 
number  of  years  immediately  preceding  his  death,  the 
workman  contributed  very  irregularly  and  in  amounts 
comparatively  trivial.    There  is  no  statement  included 
in  the  facts  that  his  contributions  approached  suffi- 
ciency for  the  support  of  his  family,  and  in  fact  the 
contrary  appears.    The  situation  at  the  decease  of  the 
workman,  viewed  in  the  light  of  the  past,  did  not  war- 
rant either  the  wife  or  the  children  in  looking  entirely 
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to  him  for  maintenance.  Hence  it  is  our  judgment  that 
neither  the  wife  nor  the  children  were  wholly  depend- 
ent on  the  deceased  husband  and  father  for  support. 
It  does  not  follow,  however,  that  they  may  not  have 
been  partially  dependent  within  the  meaning  of  the  act. 
This  question,  as  well  as  the  question  of  actual  total  de- 
pendency, must  be  "determined  in  accordance  with  the 
fact,  as  the  fact  may  be  at  the  time  of  the  injury." 
§38,  supra.  At  the  time  of  the  injury,  the  employe 
was  regularly  employed  at  a  weekly  wage  of 

8.  $10.65.  He  rested  under  both  a  common-law 
and  a  statutory  obligation  to  support  his  wife 
and  children.    There  is  a  moral  obligation  to 

9.  that  end  also  which  the  average  man  cheerfully 
discharges,  and  to  the  promptings  of  which  even 

the  most  careless  or  indifferent  may  eventually  bend  a 
listening  ear.  The  wife  had  shown  a  disposition  to  re- 
quire her  husband  to  discharge  his  legal  obligation  to 
his  family.  She  had  met  with  indifferent  success,  but 
her  efforts  to  some  extent  perhaps  indicate  a  reliance 
on  contributions  from  him  to  aid  her  in  supporting  her- 
self and  children.  For  a  number  of  years  immediately 
preceding  his  death,  his  contributions  were,  as  we  have 
said,  irregular  both  as  to  intervals  and  amounts.  The 
wife  was  furnishing  the  substantial  means  of  support. 
These  facts,  however,  are  not  conclusive  that  a  state 
of  dependency  did  not  exist.  1  Honnold,  Workmen's 
Compensation  71.  Powers  v.  Hotel  Bond  Co.,  supra; 
Kennerson  \.  Thames  Towboat  Co.  (1915),  89  Conn. 
367,  94  Atl.  372,  L.  R.  A.  1916A  436;  Smith  V.  Sash 
&  Door  Co.  (1915),  96  Kan.  816,  153  Pac.  533. 

Apparently  the  father  continued  his  irregular  con- 
tributions for  the  support  of  his  children  up  to  the  time 
of  his  decease.  He,  however,  apparently  for  some 
months  had  contributed  nothing  directly  to  his*  wife's 
support.    In  our  judgment,  all  the  foregoing  consti- 
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tuted  elements  of  the  fact  "as  the  fact  may  be  at  the 
time  of  the  injury,"  in  that  they  were  component  parts 
of  the  actual  situation. 

"Where  there  is  a  direct  legal  obligation  to  support, 
as  in  case  of  a  father  to  his  minor  children,  coupled 
with  a  reasonable  probability  of  such  obligation  being 
fulfilled,  dependency  is  established,  even  though  no  sup- 
port was  in  fact  being  furnished  at  the  time  of  the 
workman's  death.  The  law  does  not  limit  dependency 
of  minor  children  living  apart  from  their  parents  to 
cases  where  actual  support  was  being  furnished  or  con- 
tributions made,  as  such  rule  would  in  many  instances 
exclude  children  from  the  benefits  of  a  law  that  was 
clearly  intended  for  their  protection/'  1  Honnold, 
Workmen's  Compensation  §82. 

It  is  apparent  from  what  we  have  said  that  we  can 
give  no  opinion  whether  the  facts  here,  as  matter  of  law, 
establish  that  the  wife  or  the  children  were  or  were 
not  partially  dependent  on  the  deceased  employe  for 
support  within  the  meaning  of  the  act.  We  think  it 
is  plain  that  the  facts  do  not  conclusively  show  de- 
pendency. It  is  the  province  of  the  board,  as  we  have 
said,  primarily  to  determine  the  question  of  whether 
dependency  exists  in  a  given  case.  .  It  is  our  opinion 
that  the  facts  here,  although  not  strong,  are  suffici^it 
for  the  consideration  of  the  board  in  order  that  it  may 
be  determined  whether  the  wife  or  children  or  both  de- 
pended and  relied  on  contributions  from  the  deceased 
for  support,  and  whether  they  had  reasonable  grounds 
to  do  so,  and  consequently  whether  a  state  of  partial  de- 
pendency existed. 

A  further  problem  not  included  in  the  questions  sub- 
mitted to  us  is  suggested  by  the  facts  presented.    Sec- 
tion 37  of  the  act,  supra,  provides  for  the  distri- 

9.    bution  of  the  death  benefits  where  the  injury  re- 
sults in  death  within  300  weeks,  to  the  effect  that 
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there  shall  be  paid  to  persons  wholly  dependent  for  a 
designated  period,  a  weekly  compensation  equal  to  fifty- 
five  per  cent,  of  the  deceased's  average  weekly  wages, 
•  and  that  if  the  deceased  employe  leaves  only  persons 
partially  dependent,  "the  weekly  compensation  to  those 
dependents  shall  *  *  *  be  in  the  same  proportion  to  the 
weekly  compensation  for  persons  wholly  dependent,  as 
the  amount  contributed  by  the  deceased  employe  to  such 
partial  dependent  bears  to  his  aimual  earnings  at  the 
time  of  the  injury."  It  will  be  observed  that  in  de- 
termining the  amount  to  be  paid  to  persons  partially 
dependent,  three  elements  are  to  be  considered :  First, 
the  annual  earnings  of  the  deceased  at  the  time  of  his 
injury;  secondly,  the  amount  that  would  be  paid  to  a 
person  wholly  dependent  under  the  same  circumstances ; 
thirdly,  the  amount  contributed  by  the  deceased  em- 
ploye to  such  partial  dependent.  The  inquiry  respect- 
ing the  third  element  is  not  limited  to  the  time  of  the 
injury.  The  section  reads  "contributed,"  rather  than 
"being  contributed."  It  is  our  judgment  that,  in  de- 
termining the  third  element,  the  entire  period  during 
which  or  within  which  contributions  have  been  made 
may  be  considered. 

Note. — Reported  in  116  N.  E.  844.  Workmen's  compensation: 
who  is  a  "dependent"  within  meaning  of  act,  L.  R.  A.  1916A  121, 
248,  Ann.  Cas.  1913E  480,  1918B  749. 


Chicago  and  Erie  Railroad  Company  v.  Hunter, 

Administratrix. 

[No.  9,064.    Filed  October  13,  1916.    Rehearing  denied  December 
20,  1916.    Transfer  denied  June  27,  1917.] 

1.  RAn^ROAOS. — Crossing  Accidents. — Contributory  Negligence. — 
Complaint. — Sufficiency. — ^In  an  action  for  the  death  of  one 
killed  in  a  railroad  crossing  accident  by  being  run  down  by  a 
cut  of  cars  while  attempting  to  go  around  a  train  which  blocked 
the  crossing,  an  allegation  in  the  complaint  that  decedent  was 
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familiar  with  the  crossing  and  its  environments,  especially 
when  considered  with  other  averments  tending  to  show  that  his 
conduct  was  not  different  from  that  of  a  man  of  ordinary  pru- 
dence, does  not  render  the  complaint  demurrable  as  showing 
deceased  guilty  of  negligence  contributing  to  his  injury,  since 
on  that  issue  the  burden  is  on  defendant,  and  a  demurrer  on 
that  ground  will  be  sustained  only  when  the  averments  of  the 
complaint  show  affirmatively,  or  necessitate  the  inference  of, 
contributory  negligence,    p.  165. 

2.  Eaiiaoads. — Crossing  Accidents, — Contributory  Negligence. — 
Evidence. — Instructions. — In  an  action  for  death  in  a  railroad 
crossing  accident,  an  instruction  that  it  could  not.be  assumed 
in  the  first  instance  that  decedent  was  guilty  of  contributory 
negligence,  that  the  burden  of  that  issue  was  on  defendant  and 
that  it  must  be  established  by  a  preponderance  of  the  evidence, 
is  not  objectionable  as  requiring  defendant  to  prove  contribu- 
tory negligence  by  affirmative  evidence,  especially  as  another 
instruction  informed  the  jury  that  in  determining  where  the 
preponderance  is  on  any  issue,  it  should  look  to  all  the  evi- 
dence in  the  case.    p.  166. 

3.  Railroads. — Street  Crossings. — Blocking  vnth  Trains. — Stat" 
ut6.— Although  §2671  Bums  1914,  Acts  1905  p.  747,  makes  it 
a  misdemeanor  for  one  in  charge  of  a  freight  train  to  allow  it 
to  stand  without  an  opening  therein  across  a  highway,  it  also 
imposes  a  duty  on  the  railroad  company  not  to  block  highway 
crossings  with  freight  trains  or  cars.    p.  169. 

4.  Railboads. — Crossing  Accident. — Instructions. — Negligence. — 
Proof. — In  an  action  for  death  in  a  railroad  crossing  accident, 
where  negligence  was  predicated  on  the  blocking  of  a  highway 
crossing  by  a  freight  train  and  the  negligent  running  of  an- 
other train  backward  on  an  adjacent  track,  instructions  do  not 
authorize  a  recovery  on  proof  of  only  one  of  the  negligent  acts 
complained  of  where  each  instruction  respectively  states  what 
facts  will  authorize  a  finding  that  defendant  is  guilty  of  neg^ 
ligence  in  respect  to  each  act  charged,  and  that  if  decedent  was 
killed  by  such  negligence  in  respect  to  each  act,  defendant  would 
be  liable,  ''provided  all  the  other  material  allegations  of  the 
complaint  are  proven."    p.  170. 

5.  Railroads.  —  Crossing  Accidents.  —  Obstructing  Crossing. — 
Duty  to  Give  Signals  of  Approach  of  Another  Train. — ^Wherc 
a  railroad  company,  in  violation  of  a  statute,  obstructs  a  high- 
way crossing  with  a  standing  freight  train,  and  a  traveler  de- 
parts from  the  highway  and  goes  upon  the  railroad's  right  of 

«  way  adjacent  to  the  crossing  only  for  the  purpose  of  going 
aroiwd  the  train  and  over  the  tracks  to  the  street  on  the  other 
side,  he  is  not  a  trespasser  as  respects  the  railroad's  duty  to 
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him  to  give  the  statutory  signals  of  the  approach  to  the  cross- 
ing of  a  train  on  another  track,    p.  170. 

6.  Negligence.  —  Instructions. — Reasonable  Care* — Jurj/  Ques- 
tion,— In  an  action  for  the  death  of  a  traveler  who,  while  at- 
tempting to  go  around  a  train  blocking  a  highway  crossing, 
was  run  down  by  a  train  on  another  track,  a  requested  instruc- 
tion that  if  there  were  three  routes,  any  of  which  decedent 
could  have  taken  in  passing  around  the  obstructed  train,  one 
dangerous  and  the  other  two  safe,  decedent  was  guilty  of  con- 
tributory negligence  if  he  took  the  dangerous  way,  was  properly 
refused  because  it  invaded  the  province  of  the  jury,  it  being  for 
the  jury  to  determine  from  all  the  circumstances  whether  tak- 
ing the  dangerous  way  was  negligence,    p.  172. 

7.  Railroads. — Crossing  Accidents. — Action  for  Death. — Vaair 
ance  between  Allegation  and  Proof. — Harmless  Error. — ^In  an 
action  against  a  railroad  for  death  in  a  crossing  accident  under 
a  complaint,  averring  that  decedent  was  struck  by  a  train  at 
the  street  crossing,  and  the  evidence  showed  that  l\(e  was  killed 
on  the  railroad's  right  of  way  adjacent  to  the  crossing  while 
attempting  to  go  around  defendant's  train,  which  he  had  a 
right  to  do  because  it  was  unlawfully  obstructing  the  highway, 
the  variance  between  allegation  and  proof  was  immaterial, 
where  the  complaint  proceeded  on  the  theory  that  decedent  was 
on  the  crossing  when  injured  in  that  defendant  owed  him  the 
care  which  it  owed  to  travelers  generally  on  its  crossing,  p.  173. 

From  Kosciusko  Circuit  Court;  Francis  E.  Bowser, 
Judge. 

Action  by  Effie  Hunter,  administratrix  of  the  estate 
of  Joseph  Hunter,  deceased,  against  the  Chicago  and 
Erie  Railroad  Company.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Affirmed. 

W.  0.  Johnson  and  L.  W.  Royse,  for  appellant. 
Charles   C.    Campbell,   Widaman  &    Widamun  and 
Edvmrd  E.  Murphy,  for  appellee. 

HOTTEL,  p.  J. — On  January  22,  1913,  at  about  6:30 
p.  m.,  Joseph  Hunter,  while  attempting  to  walk  across 
the  tracks  of  appellant's  railroad  at  an  intersection  of 
such  tracks  with  a  public  street  in  the  town  of  Leiter's 
Ford,  in  Fulton  county,  Indiana,  was  run  over  and 
killed  by  one  of  appellant's  freight  trains.    His  widow, 
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Effie  Hunter,  was  appointed  administratrix  of  his  es- 
tate, and  as  such  brought  an  action  against  appellant 
in  the  Fulton  Circuit  Court  to  recover  damages  for 
herself  and  the  minor  children  of  said  decedent,  charg- 
ing that  decedent's  death  was  caused  by  appellant's  neg- 
ligence. The  case  was  venued  to  the  Kosciusko  Cir- 
cuit Court,  where  a  trial  by  jury  resulted  in  a  verdict 
in  favor  of  appellee  for  $4,000.  From  this  judgment 
this  appeal  is  prosecuted. 

The  complaint  was  in  one  paragraph,  and  was  chal- 
lenged below  by  a  demurrer  with  proper  memorandum 
filed  therewith.  This  demurrer  was  overruled  and  ex- 
ceptions properly  saved.  A  motion  for  new  trial  filed 
by  appellant  was  also  overruled  and  exceptions  saved. 
These  rulings  of  the  trial  court  are  here  assigned  as 
error  and  relied  on  for  reversal. 

The  complaint  was  challenged  on  the  groimd:  (1) 
That  it  did  not  charge  appellant  with  any  negligence; 
(2)  that  it  discloses  by  a  fair  inference  that  decedent 
was  guilty  of  neglig^ice  contributing  to  his  injury. 

Inasmuch  as  the  question  which  the  appellant  at- 
tempts to  present  by  these  grounds  of  its  attack  on  the 
complaint  lie  at  the  bottom  of  most  of  the  reasons  urged 
in  support  of  its  contention  that  the  court  erred  in 
overruling  its  motion  for  a  new  trial,  we  shall  at  this 
point  indicate  enough  of  the  averments  of  the  complaint 
to  make  clear  such  question,  and  shall  then  address 
ourselves  to  its  disposition,  instead  of  attempting  to  dis- 
cuss and  dispose  of  the  various  alleged  erroneous  rul- 
ings by  which  such  question  is  attempted  to  be  pre- 
sented. 

The  complaint  charges  in  effect  that  the  public  street 

in  the  town  of  Leiter's  Ford  which  is  here  involved  is 

about  fifty  feet  wide  and  runs  north  and  south;  that 

three  of  appellant's  tracks  cross  it  at  an  angle  of  sixty 

VOL.  65—11 
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degrees;  that  such  tracks  are  about  eight  feet  apart — 
the  one  on  the  north  being  the  main  track,  and  the 
other  two  being  sidetracks  used  for  switching  purposes ; 
that  all  the  land  about  and  near  the  crossing  is  level  and 
there  are  no  fences  or  barriers  to  keep  the  traveling 
public  witiiin  the  limits  of  the  street  when  crossing 
such  tracks;  that  on  a  dark  night  it  is  impossible  for 
the  traveler  on  such  highway  to  know  his  whereabouts 
on  such  crossing,  whether  in  the  center  or  at  the  side 
thereof,  or  on  appellant's  adjoining  right  of  way;  that 
the  view  of  appellant's  tracks  both  to  the  east  and  the 
west,  by  a  traveler  approaching  said  crossing  from  the 
south  was  obstructed  by  buildings  and  structures  (par- 
ticularly described)  located  on  appellant's  right  of  way, 
immediately  south  of  its  tracks;  that  the  travel  into 
said  town  from  the  south  converges  into  said  street  at 
said  crossing,  which  is  the  only  crossing  over  said 
tracks  into  said  town,  and  said  crossing  is  much  trav- 
eled by  the  public;  that  at  the  time  of  the  occurrence 
complained  of,  and  for  more  than  twenty  years  pre- 
viously thereto,  the  appellant  had  not  maintained  any 
fences  or  cattle  guards  at  said  crossing,  but  had  thrown 
out  to  the  public  such  crossing  and  the  adjacent  right 
of  way  thereto  for  travel ;  that  at  about  6 :30  p.  m.,  on 
January  22,  1913,  appellant  pulled  a  long  freight  train 
on  the  first  sidetrack  south  of  its  main  track,  and  per- 
mitted it  to  stand  over  and  upon  said  crossing  for  a  half 
hour  and  negligently  failed  to  cut  said  train  at  the 
crossing,  or  to  leave  any  space  on  said  crossing  open 
for  public  travel ;  that  the  said  train  extended  twenty- 
five  or  thirty  rods  west  of  said  crossing,  and  the  caboose 
thereof  was  fifty  feet  east  of  the  crossing;  that  at 
about  seven  o'clock  p.m.,  and  while  said  train  was 
standing  across  said  crossing  on  said  first  sidetrack 
south  of  the  main  track,  appellant  negligently  backed 
a  tender,  an  engine  and  two  box  cars  from  the  west 
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over  the  second  or  south  sidetrack ;  that  the  night  was 
dark  and  there  were  no  lights  on  or  about  said  cross- 
ing, except  those  on  the  rear  end  of  said  caboose,  which 
hindered  rather  than  aided  a  view  to  the  west ;  that  ap- 
pellant negligently  backed  said  tender,  engine  and  cars 
over  said  south  sidetrack  without  any  headlight  or  other 
light  on  the  approaching  end  of  said  train,  and,  on  ac- 
count of  the  darkness,  such  train  could  not  be  seen  by 
a  traveler  on  or  approaching  said  crossing ;  that  said 
train  was  negligently  backed  over  said  crossing  at  the 
dangerous  speed  of  twenty  miles  an  hour  without  any 
brakeman  or  servant  to  give  any  warning  of  its  ap- 
proach, and  without  sounding  the  whistle  or  ringing 
the  bell  of  the  engine,  etc.,  and  "without  giving  any 
signals  or  warnings  whatever  of  the  approach  of  said 
train  upon  and  over  said  crossing;"  that  at  said  time 
decedent,  Joseph  Hunter,  was  south  of  and  approached 
said  crossing  with  the  intention  of  passing  over  it,  and 
found  it  obstructed  by  said  train  on  the  first  sidetrack ; 
that  decedent  frequently  passed  over  said  crossing,  was 
familiar  with  it  and  with  its  environments ;  that  after 
waiting  for  said  first  train  to  clear  said  crossing  for  his 
passage,  and  after  appellant  had  failed  to  clear  the 
same,  decedent  started  upon  said  highway  across  said 
tracks  by  traveling  over  the  south  track  and  around 
said  caboose ;  that  just  as  he  had  crossed  the  south  rail 
of  the  south  track  and  was  about  to  step  over  the  north 
rail  thereof  to  go  around  said  caboose,  the  appellant 
then,  while  still  obstructing  its  first  sidetrack,  negli- 
gently backed  said  second  train  from  the  west  down 
upon  and  over  said  crossing,  as  aforesaid,  and  down 
and  over  decedent,  and  knocked  him  down  and  killed 
him;  "that  the  defendant  *  ♦  *  negligently  ran 
said  second  train  down  upon  and  over  said  decedent 
and  killed'  him,  without  any  light  whatever  on  the  ap- 
proaching end  of  said  second  train  to  give  him  any 
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warning,  and  without  giving  the  statutory  signals  or 
giving  any  signals  whatever  to  apprise  him  of  the  ap- 
proach of  said  train,  and  without  having  any  of  its 
servants  on  the  approaching  end  of  said  train  *  *  *." 
Appellant's  theory  of  the  complaint  and  its  objec- 
tions thereto,  stated  in  its  own  language,  is  as  follows : 
"It  is  the  theory  of  this  complaint  that  the  two  acts  of 
negligence  of  the  appellant,  to  wit:  (1)  the  blocking 
of  the  crossing  by  the  train  on  the  middle  track,  and, 
(2)  the  backing  of  the  train  on  the  south  track  down 
upon  the  crossing  and  down  upon  deceased  without  a 
light  upon  its  approaching  end,  and  without  giving  sig- 
nals of  its  approach,  concurred  in  causing  the  death  of 
decedent ;  that  is,  if  the  middle  track  had  not  been  blocked 
and  thereby  delayed  him  he  could  have  passed  over  the 
south  track  in  safety,  and  if  no  train  had  been  run 
over  the  south  track  he  could  have  gone  over  it  and 
around  the  rear  end  of  tiie  train  on  the  middle  track 
without  receiving  the  injury  which  killed  him.  The 
two  acts  are  essentially  combined  in  producing  the  re- 
sult complained  of.  It  is  appellee's  theory,  as  outlined 
in  her  complaint,  that  when  deceased  found  the  cross- 
ing blocked  by  the  train  on  the  middle  track,  he  had 
a  right  to  leave  the  highway  and  go  upon  appellant's 
premises  in  order  to  pass  around  the  rear  end  of  the 
blocking  train,  and  that  appellant  owed  him  the  duty 
to  care  for  his  safety  while  he  was  so  doing.  We  in- 
sist that  the  theory  is  unsound.  We  contend  that  if. 
the  deceased  left  the  highway  and  went  upon  appel- 
lant's premises  for  the  purpose  of  going  around  the 
blocking  train,  he  at  once  became  a  trespasser  to  whom 
appellant  owed  no  duty,  except  that  it  should  not  wan- 
tonly and  wilfully  run  him  down.  But  if  it  be  said 
that  this  question  does  not  arise  upon  the  'complaint, 
since  it  avers  that  the  collision  was  at  the  crossing^ 
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then  we  insist  that  the  complaint  shows  deceased  guilty 
of  contributory  negligence  in  going  upon  the  crossing." 

We  shall  first  consider  appellant's  contention  that 

the  complaint  shows  by  fair  inference  that  decedent 

was  guilty  of  contributory  negligence.     It  is,  in 

1.  the  main,  based  on  the  averment  of  the  com- 
plaint that  decedent  was  familiar  with  the  cross- 
ing and  its  environments.  Such  averments,  especially 
when  considered  in  the  light  of  the  other  averments, 
which  show  or  tend  to  show  that  decedent's  conduct 
was  not  different  from  that  of  a  man  of  ordinary  pru- 
dence, would  not  justify  the  court  in  saying,  as  a  mat- 
ter of  law,  that  the  complaint  shows  that  decedent  was 
guiUy  of  negligence  contributing  to  his  injury.  Upon 
such  issue  the  defense  has  the  burden,  and  it  is  only 
when  the  averments  of  the  complaint  are  such  as  to  af- 
firmatively show,  or  necessitate  the  inference,  that  the 
plaintiff  was  guilty  of  such  negligence,  that  a  demurrer 
on  such  ground  should  be  sustained.  Wabash  R.  Co. 
v.  McNown  (1912),  53  Ind.  App.  116,  135,  99  N.  E. 
126,  100  N.  E.  383;  Cleveland,  etc.,  R.  Co.  V.  Clark 
(1912),  51  Ind.  App.  392,  412,  413,  97  N.  E.  822;  Cole 
V.  Searfoss  (1911),  49  Ind.  App.  334,  338,  339,  97  N. 
E.  345,  and  cases  there  cited. 

Appellant,  by  its  italicized  words,  supra,  concedes 
away  its  contention  that  the  complaint  shows  that  de- 
cedent was  a  trespasser  when  injured.  In  any  event, 
the  theory  of  the  complaint  indicated  by  all  of  its  aver- 
ments is  that  decedent  was  a  traveler  on  the  street  in 
question  attempting  to  cross  appellant's  tracks  when  in- 
jured, and  that  the  appellant  owed  to  him  the  duties 
which  it  owed  to  all  travelers  over  its  public  crossings, 
and  that  it  negligently  violated  such  duties  by  the  acts 
of  omission  and  commission  therein  set  out.  Upon  this 
theory  the  averments  are  sufficient,  under  the  authori- 
ties hereinafter  cited. 
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However,  the  question  suggested  by  appellant's  con- 
tention, supra,  is  the  controlling  .question  involved  in 
this  appeal,  and  is  squarely  presented  in  appellant's 
discussion  of  the  grounds  of  its  motion  for  new  trial, 
and  will  be  there  further  considered. 

In  its  discussion  of  the  ruling  on  such  motion,  appel- 
lant challenges  instruction  No.  5,  on  the  ground  that  it 
requires  the  appellant  to  prove  contributory  neg- 

2.  ligence  by  affirmative  evidence.  The  instruction 
is  not  open  to  this  criticism.  It  simply  told  the 
jury  that  it  could  not  be  assumed  in  the  first  instance 
that  the  decedent  was  guilty  of  contributory  negligence ; 
that  the  burden  of  such  issue  was  on  appellant ;  and  that 
the  same  "must  be  established  by  a  preponderance  of 
the  evidence/*  meaning  necessarily  the  entire  evidence 
and  not  that  of  appellant  alone.  Its  wording  is  en- 
tirely different  from  the  instructions  condemned  in  the 
cases  cited  by  appellant. 

The  court  in  several  of  its  instructions  repeated  to 
the  jury  that  the  appellee  could  not  recover  if  the  jury 
found  that  the  decedent  had  been  guilty  of  negligence 
contributing  to  his  injury,  and  in  instruction  No.  15 
told  the  jury  that  "in  determining  where  the  preponder- 
ance of  the  evidence  is  on  any  fact  or  issue  in  dispute, 
you  will  look  to  all  the  evidence  in  the  case  bearing  on 
that  fact  or  issue,  under  the  rules  of  weighing  and  con- 
sidering the  same  heretofore  given  you,  without  regard 
to  which  side  offered  the  same/*     (Our  italics.) 

By  instruction  No.  6,  the  jury  was  told  that  the  stat- 
utes of  the  state  imposed  upon  railroad  companies  oper- 
ating therein  the  following  duties  in  reference  to  ob- 
structing a  highway  crossing  with  freight  trains  or 
cars,  to  wit:  (Here  follows  a  copy  of  §2671  Bums 
1914,  Acts  1905  p.  747.) 

Instruction  No.  7  is  as  follows :  "If  you  find  from  a 
preponderance  of  the  evidence  that  the  defendant  com- 
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pany,  through  its  conductor  or  other  person  in  charge 
of  the  freight  train  in  question,  unnecessarily  permitted 
such  train  at  the  time  of  the  injury  alleged  to  stand 
upon  and  over  the  highway  crossing  alleged  without 
leaving  a  space  of  sixty  feet  or  other  space  across  such 
highway,  whereby  plaintiff's  decedent  could  travel  upon 
and  across  said  railroad,  as  alleged,  then  the  defendant 
would  be  guilty  of  negligence,  and  if  you  find  the  de- 
cedent was  killed  by  reason  of  such  negligence,  and  that 
damages  resulted  therefrom  to  the  widow  and  minor 
children,  if  any  there  were,  then  the  defendant  would 
be  liable  in  this  action,  provided  all  the  other  mate- 
rial allegations  of  the  complaint  are  proven^  and  pro- 
vided further  that  you  do  not  find  from  a  preponder- 
ance of  the  evidence  that  said  decedent  was  himself 
guilty  of  contributory  negligence." 

Instruction  No.  8  told  the  jury  that  the  statute  of  the 
state  imposes  upon  such  companies  the  following  duties 
in  reference  to  sounding  the  whistle  and  ringing  the 
bell  for  highway  crossing,  to  wit:  (Here  follows  a 
copy  of  §5431  Bums  1914,  §4020  R.  S.  1881.) 

That  part  of  instructions  Nos.  9,  11  and  12  necessary 
to  an  understanding  of  the  objections  made  to  each  re- 
spectively, as  hereinafter  indicated,  are  as  follows: 

"9.  ♦  ♦  ♦  And  if  you  find  that  said  decedent  ap- 
proached said  crossing  upon  said  highway  and  went 
upon  the  same  and  upon  the  track  of  said  defendant, 
and  while  in  such  position  upon  said  highway  and  cross- 
ing, a  train  approached  from  the  west,  not  having  given 
any  of  the  signals  required  by  law,  whereby  and  by 
reason  of  such  failure  to  give  such  signals  he  was  over- 
taken and  run  upon  and  over  and  killed,  then  the  de- 
fendant would  be  liable  if  the  other  material  averments 
of  the  complaint  have  been  proven  by  a  preponderance 
of  the  evidence,  and  the  decedent  was  without  fault  on 
his  part,  but  the  burden  of  proving  that  the  decedent 
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did  not  use  ordinary  care  and  caution  in' approaching 
and  crossing  said  railroad  or  said  highway,  if  he  did  so 
approach  and  cross  it,  is  upon  the  defendant/' 

•*11.  But  if  you  find  from  a  preponderance  of  the 
evidence  that  on  the  night  of  January  22,  1913,  at 
about  Hie  hour  of  6:30  p.m.  the  defendant  company 
pulled  a  freight  train  upon  and  over  the  crossing  in 
question  and  into  the  siding  of  the  first  sidetrack  south 
of  the  main  track  of  the  railroad  of  the  defendant  com- 
pany in  the  village  of  Leiter's  Ford,  Indiana,  and  there- 
after unnecessarily  and  negligently  permitted  the  same 
to  stand  over  and  upon  said  crossing  at  the  time  in 
question,  and  that  at  such  time  the  defendant  company 
negligently  failed  to  cut  said  train  at  said  crossing,  or 
to  leave  for  the  traveling  public  any  space  whatever  be- 
tween the  cars  of  said  train  at  said  crossing ;  that  said 
train  extended  from  said  crossing  westward  about 
twenty-five  or  thirty  rods  to  the  engine  of  the  same, 
and  the  east  end  of  said  train  extended  east  from  said 
crossing  about  fifty  to  seventy-five  feet  from  the  center 
of  said  crossing;  that  at  the  said  time  the  decedent 
herein,  Joseph  Hunter,  approached  on  foot  from  the 
south  on  said  highway  toward  said  crossing  with  the 
intention  of  passing  over  the  same ;  and  thereupon  said 
freight  train  was  obstructing  said  crossing  as  aforesaid, 
and  said  decedent  on  his  approach  and  attempt  to  pass 
said  crossing  was  prevented  thereby  from  passing  over 
said  crossing;  and  thereupon  said  decedent  started  to 
pass  around  the  east  end  of  said  freight  train  by  going 
eastward  along  and  about  said  freight  train  upon  the 
right  of  way  of  this  defendant  intending  to  return  to 
said  highway,  and  using  reasonable  care  and  caution  in 
so  doing,  the  said  decedent  would  not  thereby  as  a  mat- 
ter of  law  become  a  trespasser,  and  if  while  doing  so  he 
was  killed  by  reason  of  the  negligence  of  the  defendant 
in  operating  and  managing  another  train  over  said 
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crossing  in  maimer  and  form  alleged  in  the  complaint, 
and  without  fault  or  negligence  on  the  part  of  said  de- 
cedent, then  the  defendant  company  would  be  liable 
therefor,  provided  the  other  material  aliegationa  of  the 
complaint  are  proven/* 

**12.  *  *  *  If  you  find  from  a  preponderance  of 
the  evidence  that  the  defendant,  through  its  servants 
in  charge  of  the  train  in  question,  backed  the  engine 
and  train  or  part  of  the  train,  over  said  crossing  in  the 
night  time  and  while  it  was  dark,  at  a  rapid  and  dan- 
gerous rate  of  speed,  that  the  same  was  a  much  used 
crossing  at  said  time  of  night,  that  said  defendant  had 
no  light  on  the  end  of  said  train  approaching  said  cross- 
ing, and  gave  no  signals  or  warnings  of  any  character 
of  the  approach  of  said  train,  and  so  backed  said  train 
upon  and  over  said  crossing  and  said  decedent  Hunter, 
and  thereby  killed  him  as  alleged  in  the  complaint,  then 
said  defendant  would  be  guilty  of  negligence  in  oper- 
ating said  train,  and  if  you  further  find  that  said  negli- 
gence was  the  cau^e  of  said  injury  and  death  of  said 
Hunter,  said  defendant  would  be  liable  therefor,  pro- 
vided the  other  material  allegations  are  established  and 
provided  said  Hunter  was  not  guilty  of  negligence 
which  contributed  to  his  death/'  (Our  italics.)  The 
giving  of  each  of  these  instructions  is  urged  as  error. 

Instruction  No.  6  is  objected  to  on  the  ground  that 

the  statute  quoted  applies  to  a  conductor  and  does  not 

prescribe  the  duty  of  the  railroad  company  in 

3.  reference  thereto.  This  contention  is  answered 
by  the  Supreme  Court  in  the  following  cases: 
Cleveland,  etc.,  R.  Co.  v.  Tauer  (1911),  176  Ind.  621, 
624,  96  N.  E.  758,  39  L.  R.  A.  (N.  S.)  20;  McCollum 
V.  Cleveland,  etc.,  R.  Co.  (1899),  154  Ind.  97,  55  N. 
E.  1024. 

Instructions  Nos.  7  and  9  are  each  objected  to  on  the 
ground  that  the  complaint  charges  two  acts  of  negli- 
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gence,  combined  and  acting  in  concert,  viz.,  the 

4.  blocking  of  the  crossing  and  the  negligent  run- 
ning of  the  other  train  backward,  and  it  is  in- 
sisted that  these  instructions  authorize  recovery  by 
proof  of  the  one  or  the  other  of  said  acts  alone.  As- 
suming, without  deciding,  that  appellant  is  right  in  its 
interpretation  of  the  theory  of  the  complaint,  neither 
of  the  instructions  is  open  to  the  objection  urged.  They 
respectively  tell  the  jury,  and  correctly  so,  what  facts 
will  authorize  it  to  And  the  appellant  guilty  of  negli- 
gence, under  the  respective  sections  of  statute  before 
referred  to,  and  then  instruction  No.  7  says  in  effect 
that  if  the  decedent  was  killed  by  such  negligence  and 
the  widow  and  children  were  damaged  thereby,  the  ap- 
pellant would  be  liable,  ''provided  all  the  other  material 
allegations  of  the  complaint  are  proven/'  and  provided 
"further  that  you  do  not  find  from  a  preponderance  of 
the  evidence  that  said  decedent  was  himself  guilty  of 
contributory  negligence.'*  Similar  provisos  appear  in 
instruction  No.  9.  With  such  provisos  in  said  instruc- 
tions, the  jury  could  not  have  been  misled  as  to  the 
facts  essential  to  liability. 

Instruction  No.  9  is  also  objected  to  on  the  further 

ground  that  it  is  not  applicable  to  the  evidence.     The 

same  objection  is  urged  to  instruction  No.  8. 

5.  These  objections  involve  the  law  propositions  re- 
ferred to,  supra,  viz.,  such  objections  are  based 

on  the  assumption  that  deceased  was  a  trespasser,  and 
that  the  statute  requiring  signals  was  intended  for  the 
benefit  of  those  only  who  were  in  the  street,  either 
crossing  or  attempting  to  cross  the  tracks  within  the 
street  limits.  The  same  question  is  presented  by  appel- 
lant's objections  to  instructions  Nos.  11  and  12,  given 
by  the  court,  and  appellant's  refused  instruction  No.  9 
and  others  and,  as  before  stated,  is  the  controlling  ques- 
tion presented  by  this  appeal. 
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While  this  exact  question  seems  to  have  never  been 
squarely  decided  in  this  state,  this  court  has  recognized 
the  right  of  the  traveler  "to  deviate  from  the  estab- 
lished way  oit  adjacent  land  when  the  highway  becomes 
impassable/'  Small  v.  Bin  ford  (1907),  41  Ind.  App. 
440,  83- N.  E.  507,  84  N.  E.  19.  Indeed  this  right  seems 
to  have  been  long  recognized  as  fundamental.  1 
Cooley,  Blackstone  (book  2  [4th  ed.]  35)  460 ;  37  Cyc 
206,  and  the  cases  there  cited. 

If  an  obstruction  on  the  highway,  for  which  the  ad- 
jacent owner  is  in  no  way  responsible,  will  authorize 
the  use  of  his  land  adjacent  to  the  highway  by  the 
traveler  as  a  means  of  getting  by  the  obstruction,  it 
would  seem  that  there  should  be  no  reason  why  one  who, 
under  the  law,  is  guilty  of  purposely  and  intentionally 
obstructing  a  highway  in  violation  of  a  positive  statute 
should  be  permitted  to  treat  as  a  trespasser  another 
who,  in  the  use  of  such  highway,  is  compelled  by  such 
obstruction  to  pass  over  such  adjacent  owner's  prem- 
ises. 

In  addition  to  said  fundamental  principle,  which  is  in 
appellee's  favor,  he  also  has  express  authority  in  other 
jurisdictions  which  support  his  contention.  The  Su- 
preme Court  of  New  York,*  Appellate  Division,  in  a 
case  where  the  facts  involved  were  very  similar  to  those 
here  involved,  held  in  effect  that  the  traveler  injured 
on  the  railroad  company's  right  of  way,  adjacent  to 
the  street  crossing,  was  not  a  trespasser,  and  that  the 
railroad  company  owed  to  such  injured  traveler  the 
duties  which  it  owed  to  other  travelers  using  the  cross- 
ing in  the  usual  and  ordinary  way.  Kurt  V.  Ixtkc 
Shore,  etc.,  R.  Co.  (1908),  127  App.  Div.  838,  111  N. 
Y.  Supp.  859.  This  case  was  affirmed  by  the  Court  of 
Appeals  in  194  N.  Y.  583,  88  N.  E.  1122.  See,  also, 
Crowley  v.  Pennsylvania  R.  Co.  (1911),  231  Pa.  286, 
80  Atl.  75;  Savannah,  etc.,  R.  Co.  V.  Hatcher  (1902), 
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115  Ga.  379,  41  S.  E.  606;  Mayer  v.  Chicago,  etc.,  R.  Co. 
(1896),  63  111.  App.  309;  Chicago,  etc.,  R.  Co.  V.  Mayer 
(1904),  112  111.  App.  149;  Johnson  V.  Atlantic,  etc.,  R. 
Co.  (1910),  59  Fla.  302,  51  South.  851, 138  Am.  St.  126, 
20  Ann.  Gas.  1003;  Central  V.  Owen  (1904),  121  Ga. 
220,  48  S.  E.  916.  Appellant's  contention  in  the  Kurt 
case,  first  cited  supra,  was  substantially  the  same  as 
that  here  made  by  appellant,  and,  in  that  case,  the  ap- 
pellant had  in  its  favor  a  statute  of  the  state  of  New 
York,  the  wording  of  which,  if  strictly  construed,  would 
have  authorized  the  interpretation  there  insisted  upon 
by  the  appellant. 

We  therefore  hold  that,  as  affecting  the  question 
under  consideration,  instructions  Nos.  7,  9,  11  and  12, 
given  by  the  trial  court,  were  in  accord  with  both  rea- 
son and  authority;  and  hence  furnish  appellant  no 
ground  for  reversal.  In  this  connection  the  court  also 
gave  instruction  No.  10,  which  is  as  follows:  "10. 
The  statute  just  quoted  you  about  sounding  the  whistle 
and  ringing  the  bell  on  a  locomotive  engine  while  ap- 
proaching a  highway  crossing  is  made  for  the  protec- 
tion  of  travelers  on  public  highways  in  approaching  a 
railroad,  and  does  not  apply  when  a  person  is  upon  the 
right  of  way  of  a  railroad  as  a  tresspasser  in  any  way. 
If  you  find  that  said  decedent  was  not  at  the  time  of  his 
said  injury  upon  said  highway,  but  was  on  the  right 
of  way  of  said  defendant  walking  thereon,  and  without 
intention  or  purpose  of  returning  to  said  highway,  then 
so  far  as  this  case  is  concerned  he  would  be  a  tres- 
passer, and  there  would  be  no  recovery.*'  This  instruc- 
tion presented  appellant's  theory  of  the  case  as  favor- 
ably to  it  as  the  authorities  supra  would  warrant. 

The  court's  refusal  to  give  instruction  No.  9,  ten- 
dered by  appellant,  is  urged  as  error.  The  latter  part 
of  this  instruction  told  the  jury  in  effect  that 

6.    if  there  were  three  routes,  either  of  which  dece- 
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dent  could  have  taken  in  passing  around  the  ob- 
structing train,  and  one  of  them  was  dangerous,  and 
the  other  two  were  safe,  if  decedent  took  the  dan- 
gerous way,  he  would  in  that  event  be  guilty  of  con- 
tributing to  his  injury  and  could  not  recover. 

Assuming,  without  so  holding,  that  there  was  evi- 
dence to  which  the  instruction  was  applicable,  it  was 
properly  refused  because  it  invaded  the  province  of  the 
jury,  in  that  it  told  the  jury,  as  a  matter  of  law,  that 
the  taking  of  the  dangerous  route  was  negligence,  when 
such  question  was  one  of  fact  for  the  jury  to  be  deter- 
mined from  all  the  circumstances  of  the  case.  Jenney 
Electric  Mfg.  Co,  w,  Flannery  (1912),  53  Ind.  App. 
397,  98  N.  E.  424,  and  cases  there  cited. 

Finally,  it  is  contended  by  appellant  that  there  was 

a  material  variance  between  the  complaint  and  the  proof 

in  that  the  complaint  charges  and  proceeds  on 

7.  tiie  theory  that  the  decedent  was  struck  while  in 
the  street,  attempting  to  cross  appellant's  tracks, 
while  the  proof  shows  that  he  was  not  in  the  street 
when  struck,  but  was  on  appellant's  right  of  way. 

This  is  in  effect  a  presentation  in  another  form  of 
the  question  already  considered  and  determined.  While 
there  may  be  a  technical  variance  between  the  aver- 
ments of  the  complaint  and  the  proof  in  the  respect 
suggested,  it  is  not  of  a  material  character  under  the 
authorities  cited  above.  The  theory  of  the  complaint 
is  that  decedent  was  in  the  street  on  the  crossing  when 
injured,  in  the  sense  that  appellant  owed  to  him  the 
care  which  it  owed  to  travelers  generally  on  its  cross- 
ing, and  that  its  failure  to  exercise  such  care  resulted 
in  decedent's  death.  Under  the  authorities  before  cited, 
this  theory  of  the  complaint  was  sustained  by  the  evi- 
dence. 

No  reversible  error  appearing  in  the  record,  the  judg- 
ment should  be,  and  is,  affirmed. 
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Note.— Reported  in  113  N.  £.  772.  Railroads:  (a)  liability 
of  railroad  company  toward  one  who  goes  upon  its  property  to 
pass  around  a  train  blocking  crossing,  5  L.  R.  A.  (N.  S.)  775, 
20  Ann.  Cas.  1094,  33  Cyc  932;  (b)  liability  of  company  as 
affected  by  cars  blocking  crossing  unlawfully,  Ann.  Cas.  1915B 
642. 


In  re  Peters. 

[No.  9,950.    Filed  June  28,  1917.] 

1.  Master  and  Servant.— ^TForfcmen's  Compensation  Aet^ — De- 
pendency of  Father  on  Minor  Son. — Question  of  Fact, — As  §38 
of  the  Workmen's  Compensation  Act,  Acts  1915  p.  392,  does  not 
include  the  father  of  a  minor  son  in  any.  of  the  classes  in  which 
dependency  is  conclusively  presumed,  the  question  of  his  de- 
pendency on  the  earnings  of  the  son,  and  the  degree  thereof, 
must  be  determined  in  accordance  with  the  existing  fact  at  the 
time  of  the  injury,    p.  177. 

2.  Master  and  Servant. — Workmen's  Compensation  Acts, — De- 
pendency  of  Parent, — ^Want  or  distress  need  not  exist  before  a 
condition  of  dependency  arises,  and  a  parent  or  his  family  need 
not  reduce  their  expense  of  living  below  a  reasonable  standard 
in  order  to  «>.scape  dependency  and  thereby  absolve  an  employer 
from  the  payment  of  compensation  for  which  he  would  other- 
wise be  liable,    p.  177. 

3.  Master  and  Servant. — Workman's  Compensation  Act, — De- 
pendent Parent, — The  word  "dependent,"  as  used  in  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  should  be  given  a 
meaning  broad  enough  to  include  the  reasonable  needs  of  a 
parent  in  the  proper  support  of  himself  and  dependent  family, 
p.  178. 

4.  Master  and  Servant. — Workmen's  Compensation  Act. — De- 
pendency of  Father, — Evidence, — Where  weekly  contributions 
from  his  wages  made  by  a  minor  son  to  his  father,  who  earned 
$15  weekly,  were  used  and  required  for  the  support  of  the  fam- 
ily, consisting  of  the  father,  mother,  and  three  minor  children, 
and  the  father  owned  no  property  and  had  no  income  with 
which  to  maintain  the  family  except  his  own  wages  and  the 
contributions  of  the  son,  such  facts  are  sufficient  to  warrant 
the  Industrial  Board  in  drawing  the  inference  that  the  father 
was  dependent  on  the  son  within  the  meaning  of  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392.    p.  178. 

6.  Master  and  Servant. — Workmen's  Compensation  Act, — Pa/r* 
tial  Dependency  of  Parent.  —  Where  a  father,  earning  $15 
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weekly,  supported  his  family  from  a  fund  composed  of  his 
wages  and  those  of  a  minor  son,  who  earned  |12.75  a  week, 
the  father  was  only  partially  dependent  on  the  son  within  the 
meaning  of  the  Worlonen's  Compensation  Act,  Acts  1915  p.  892. 
p.  179. 

6.  Master  and  Sebvant. — Workmen' 8  Compensation  Act — De- 
pendent Parents — Amount  of  Compensation, — Cost  of  Madnte- 
nance  of  Contributing  Child, — Where  a  father  supported  his 
entire  family  out  of  a  fund  composed  of  the  earnings  of  him- 
self and  a  minor  son,  so  that  the  father  was  a  partial  depend- 
ent, the  cost  of  the  maintenance  of  the  contributing  son  should 
not  be  considered  in  determining  the  amount  of  compensation  to 
which  the  dependent  father  is  entitled  under  the  Workmen's 
Compensation  Act,  Acts  1915  p.  392,  for  the  son's  death,    p.  179. 

7.  Master  and  Servant. — Workmen's  Compensation  Act. — Par- 
tially Dependent  Parent, — Amount  of  Compensation. — Under 
§37  of  the  Workmen's  Compensation  Act,  Acts  1915  p.  392, 
providing  that  the  compensation  of  a  partial  dependent  shall 
be  in  the  same  proportion  to  the  weekly  compensatiop  for  per- 
sons wholly  dependent  as  the  amount  contributed  by  the  de- 
ceased employe  to  such  partial  dependent  bears  to  his  annual 
earnings  at  the  time  of  his  injury,  where  a  father,  partially 
dependent  on  a  minor  son,  received  *all  his  son's  earnings,  there 
is  no  difference  between  the  amounts  of  compensation  that  a 
total  dependent  and  a  partial  dependent  are  entitled  to  receive 
under  the  act.    p.  181. 

From  the  Industrial  Board  of  Indiana. 

Certified  questions  of  law. 

Proceeding's  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  Peters.  Questions  of  law  certified 
by  the  Industrial  Board.     Questions  answered. 

Batman,  J. — ^Under  the  provisions  of  §61  of  the 
Workmen's  Compensation  Act  (Acts  1915  p.  392),  the 
Industrial  Board  has  certified  to  this  court  certain 
questions  of  law  based  upon  the  facts  presented  by  a 
proceeding  pending  before  that  body,  seeking  the  opin- 
ion of  this  court  for  guidance  in  determining  such  pro- 
ceeding. 

The  statement  of  facts  as  submitted  by  the  board  is 
as  follows :    "A,  a  boy  of  17  years  of  age,  was  in  the 
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employment  of  B  on  and  prior  to  the  16th  day  of  Febru- 
ary, 1916,  at  an  average  weekly  wage  of  $12.75;  that 
on  said  date  he  received  a  personal  injury  by  an  acci- 
dent arising  out  of  and  in  the  course  of  his  employ- 
ment, resulting  in  his  instant  death ;  that  the  employer 
had  actual  personal  knowledge  of  the  injury  and  death 
at  the  time  of  the  occurrence ;  that  the  employe  left  sur- 
viving him  a  father,  41  years  of  age,  a  mother,  40  years 
of  age,  a  brother,  15  years  of  age,  and  a  brother,  8  years 
of  age;  that  the  deceased,  the  father,  the  mother,  and 
the  two  brothers  were  living  together  as  a  family  at  the 
time  of  his  injury  and  death;  that  the  father  was 
working  and  receiving  a  weekly  wage  of  $15.00;  that 
'  the  father  owned  no  property  and  had  no  income  with 
which  to  support  the  family  except  his  own  wages  and 
the  wages  of  the  deceased ;  that  the  deceased  had  been 
working  for  two  years  prior  to  his  death  and  during  all 
of  said  time  had  turned  his  wages  over  to  his  father 
weekly ;  that  the  wages  of  the  deceased  and  the  wages 
of  the  father  went  into  a  family  fund  which  were  used 
for  and  were  required  for  the  support  of  the  family; 
that  out  of  said  family  fund  the  father  supported  the 
whole  family,  providing  a  home,  clothes  and  food  for 
the  deceased  at  a  probable  weekly  cost  of  four  dollars." 

The  father  makes  claim  for  compensation  and  claims 
that  he  is  entitled  to  full  compensation,  or  fifty-five 
per  cent,  of  $12.75  for  300  weeks.  First,  the  em- 
ployer denies  absolutely  the  dependency  of  the  father; 
and  second,  that,  if  he  is  dependent,  he  is  not  enti- 
tled to  full  compensation. 

Upon  the  foregoing  facts  the  board  submits  the  fol- 
lowing questions:  1.  Is  the  father  of  the  deceased 
a  dependent  of  the  deceased  son  within  the  meaning  of 
the  Indiana  Workmen's  Compensation  Act?  2.  If  the 
father  be  a  dependent,  is  he  entitled  to  full  compensa- 
tion, viz.,  fifty-five  per  cent,  of  $12.75  for  300  weeks? 
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The  questions  presented  for  our  determination  in  this 

case  involve  the  dependency  of  a  father  on  the  earnings 

of  a  minor  son  for  the  support  of  himself  and 

1.  his  family,  consisting  of  his  wife  and  two  minor 
children.     The   Workmen's   Compensation   Act 

now  in  force  in  this  state  makes  certain  provisions  for 
dependents,  but  does  not  undertake  to  define  depend- 
ency. Section  38  of  the  act,  supra,  specifies  who  shall 
be  conclusively  presumed  to  be  wholly  dependent  for 
support  upon  a  deceased  employe,  and  then  provides 
that:  "In  all  other  cases,  questions  of  dependency,  in 
whole  or  in  part,  shall  be  determined  in  accordance  with 
the  fact  as  the  fact  may  be  at  the  time  of  the  injury." 
It  will  be  found  that  the  father  of  a  minor  son  is  not 
included  in  any  of  the  classes  in  which  dependency  is 
conclusively  presumed  by  the  terms  of  the  act.  There- 
fore, the  fact  of  his  dependency  on  the  earnings  of  the 
son  and  the  degree  thereof  must  be  determined  in  ac- 
cordance with  the  existing  fact  at  the  time  of  the  in- 
jury. 

The  meaning  of  the  word  "dependent,"  when  used 

in  compensation  and  liability  acts,  has  been  frequently 

considered  by  various  courts.    The  definitions 

2.  given  and  applications  made  have  not  always 
been  uniform,  and  hence  authorities  may  be 

found  to  support  various  ascribed  meanings.  How- 
ever, it  has  been  uniformly  held  that  want  or  distress 
need  not  exist  before  it  can  be  said  that  the  condition 
of  dependency  arises,  and  that  a  parent  or  his  family 
need  not  reduce  their  expense  of  living  below  a  reason- 
able standard  in  order  to  escape  dependency  and 
thereby  absolve  an  employer  from  the  payment  of  com- 
pensation who  would  otherwise  be  liable  for  the  pay- 
ment thereof.  Dazy  v.  Apponaug  Co.  (1914),  36  R. 
I.  81,  89  Atl.  160;  Matter  of  Rhyner  v.  Hvher  Bldg. 
Vol.  65 — 12 
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Co.  (1916),  171  App.  Div.  56,  156  N.  Y.  Supp,  903; 
1  Honnold,  Workmen's  Compensation  §70 ;  2  Bradbury, 
Workmen's  Compensation  315. 

In  harmony  with  the  foregoing  statement,  and  the 
authorities  cited  in  support  thereof,  this  court  has  re- 
cently said,  in  the  case  of  In  re  Carroll  (1917),  ante 
146,  116  N.  E.  844:  "To  confine  the  inquiry  to  the 
question  whether  the  family  of  the  deceased  workman 
could  have  supported  life  without  any  contributions 
from  him,  or  whether  such  contributions  were  abso- 
lutely necessary  in  order  that  the  family  might  be  rea- 
sonably maintained,  is  not  a  fair  test  of  dependency; 
but  rather  the  inquiry  should  include  the  question 
whether  contributions  from  the  workman  were  looked 
to,  depended  and  relied  on,  in  whole  or  in  part,  by  the 
family  for  means  of  reasonable  support.  Howells  v. 
Vivian  &  Sons  (1902),  85  L.  T.  529;  Powers  V.  Hotel 
Bond  Co.  (1915),  89  Conn.  143,  93  Atl.  245."  Fol- 
lowing the  rule  thus  stated,  it  is  clear  that  the 

3.  word  "dependent"  as  used  in  the  Indiana  Work- 
men's Compensation  Act  should  be  given  a  mean- 
ing broad  enough  to  include  the  reasonable  needs  of  a 
parent  in  the  proper  support  of  himself  and  his  de- 
pendent family.  Such  construction  is  in  accord  with 
the  decisions  in  many  well-considered  cases  in  other 
jurisdictions  where  compensation  laws  are  in  force  with 
similar  provisions. 

Whether  an  applicant  in  any  given  case  is  entitled  to 
compensation  as  a  dependent  will  necessarily  be  deter- 
mined from  conditions  and  circumstances  dis- 

4.  closed  by  the  evidence.    In  the  facts  submitted 
it  is  stated  that  the  weekly  contributions  made 

by  the  minor  son  to  his  father  from  his  wages  were 
used  and  required  for  the  support  of  his  family.  This 
fact,  taken  in  connection  with  other  facts  stated,  would 
warrant  the  Industrial  Board  in  drawing  the  infer- 
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ence  that  such  father  was  dependent  .on  his  deceased 
minor  son  within  the  meaning  of  the  Indiana  Work- 
men's Compensation  Act. 

The  remaining  question  of  law  submitted  relates  to 

the  amount  of  compensation  to  which  the  father  is  en* 

titled  by  reason  of  the  death  of  his  minor  son 

5.  under  the  facts  stated.  The  act  in  question,  by 
§§37  and  38,  recognizes  two  classes  of  depend- 
ents, viz.,  those  wholly  dependent,  and  those  partially 
dependent.  Inasmuch  as  the  facts  submitted  show  that 
the  father  was  working  and  receiving  a  weekly  wage, 
at  the  time  of  the  injury  and  death  of  his  son,  of  $15, 
which  went  into  a  family  fund  and  was  used  for  the 
support  of  his  family,  we  conclude  that  such  father 
was  only  partially  dependent  on  the  contributions  made 
by  the  deceased  son  from  his  earnings.     Section  37 

of  the  act,  supra,  provides  that  the  compensation 

6.  to  be  received  by  such  partial  dependent  shall 
"be  in  the  same  proportion  to  the  weekly  com- 
pensation for  persons  wholly  dependent  as  the  amount 
contributed  by  the  deceased  employe  to  such  partial  de-  , 
pendent  bears  to  his  annual  earnings  at  the  time  of  the 
injury.'*  The  statement  of  facts  shows  that  out  of  the 
family  fund,  composed  of  the  earnings  of  both  father 
and  son,  the  father  supported  the  whole  family,  pro- 
viding a  home,  clothes  ancji  food  for  the  deceased  son, 
at  a  probable  weekly  cost  of  four  dollars.  The  ques- 
tion then  arises,  Shall  the  cost  of  the  maintenance  of 
such  deceased  son  be  deducted  from  the  earnings,  con- 
tributed by  him  to  his  father  for  the  support  of  his  de- 
pendent family,  in  determining  the  amount  of  compen- 
sation to  which  such  father  is  entitled  as  a  partial  de- 
pendent? A  consideration  of  the  purpose  of  the  act 
and  the  authorities  in  other  jurisdictions  has  led  us  to 
the  conclusion  that  such  deduction  should  not  be  made. 

It  is  contended  that  a  proper  inquiry  to  be  made. 
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where  a  parent  makes  application  for  compensation  by 
reason  of  being  deprived  of  contributions  from  the 
earnings  of  a  minor  son,  is  whether  such  son  was  a 
financial  asset  to  such  parent;  that  the  mere  fact  that 
the  son's  earnings  entered  into  the  common  family  fund 
is  not  material,  unless  those  earnings  exceeded  the  cost 
of  his  maintenance.  This  contention  finds  support  in 
certain  cases  under  the  English  Workmen's  Compen- 
sation Act,  where  it  is  provided  that  the  compensation 
shall  be  "proportionate  to  the  injury  to  the  said  de- 
pendents," but  it  has  not  met  with  approval  in  this 
country  under  acts  similar  to  the  one  by  which  we  are 
governed.  This  identical  question  was  involved  in  the 
case  of  Mahoney  v.  Gamble-Desmond  Co.  (1916),  90 
Conn.  255,  258,  96  Atl.  1025,  1026,  L.  R.  A.  1916E 
110,  decided  by  the  Supreme  Court  of  Connecticut,  in 
which  the  court  said:  "We  are  not,  therefore,  re- 
quired in  this  case  to  strike  a  balance  between  the  boy's 
earnings  and  the  cost  of  his  maintenance,  with  a  view 
to  ascertaining  whether  his  death  was  a  financial  injury 
to  the  father.  We  are  only  to  determine  whether,  at 
the  time  of  the  injury,  the  father  was  dependent  upon 
the  boy's  earnings  within  the  meaning  of  the  Act.  As 
to  this  we  think  there  can  be  no  doubt.  It  was  the 
father's  duty  to  support  the  boy,  and  it  was  his  right 
to  receive  the  boy's  wages.  The  boy  did  not,  as  the 
respondent  argues,  give  to  his  father  his  pay  envelope 
in  exchange  for  maintenance.  Nor  did  the  father  main- 
tain the  boy  in  exchange  for  his  wages.  The  boy's 
wages  belonged  to  the  father.  Whatever  earnings  the 
boy  turned  over  to  his  father  were  used  by  the  father 
in  discharging  his  legal  obligation  to  support  his  fam- 
ily; and  as  the  father  had  no  other  income  at  the  time 
of  the  injury,  he  was  plainly  dependent  on  the  boy's 
earnings  for  his  means  of  living."  The  cases  of  Gove*8 
Case    (1916),   223   Mass.    187,   111   K   E.   702,   and 
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Murphy's  Case  (1914),  218  Mass.  278,  105  N.  E.  635, 
arc  to  the  same  effect.  It  might  be  contended  that  it 
would  be  unjust  to  allow  compensation  to  a  dependent 
father,  based  on  the  earnings  contributed  by  a  minor 
son,  where  the  father  supports  such  son,  without  de- 
ducting the  cost  of  such  support.  But  in  view  of  the 
fact  that  the  act  in  question  does  not  purport  to  pro- 
vide a  method  of  determining  the  actual  loss  sustained 
by  such  father,  and  to  require  full  compensation  for 
such  loss,  but  only  assumes  to  fix  an  arbitrary  amount 
that  shall  be  paid  the  father  as  compensation,  based  on 
the  son's  annual  earnings  and  contributions  therefrom 
to  such  dependent  father,  it  is  manifest  that  there  is  no 
basis  for  such  contention.  There  is  no  provision  in  the 
act  for  any  such  deduction,  and  no  language  from 
which  such  requirement  can  be  inferred.  Hence  we 
conclude,  both  on  reason  and  authority,  that  the  cost 
of  the  maintenance  of  a  contributing  minor  son  should 
not  be  considered  in  determining  the  amount  of  com- 
pensation to  which  a  dependent  father  is  entitled. 

The  only  remaining  question  is  as  to  the  amount  of 
compensation  to  which  such  father  is  entitled  under 

the  facts  stated.    Having  determined  that  the 
7.    facts  stated  would  justify  the  Industrial  Board 

in  concluding  that  such  father  is  a  partial  de- 
pendent, and  that  a  deduction  of  the  cost  of  the  son's 
support  is  not  authorized,  we  need  only  apply  the  rule 
laid  down  in  §37  of  the  act,  supra,  to  determine  the 
amount  of  the  compensation.  Under  this  rule  such 
father  should  receive,  for  a  period  of  300  weeks,  that 
proportion  of  what  he  would  have  received,  had  he  been 
wholly  dependent,  as  what  he  actually  received  from 
his  deceased  son  bears  to  his  son's  annual  earnings  at 
the  time  of  his  death.  As  the  father  was  receiving  all 
his  deceased  son's  earnings  at  the  time  of  his  death, 
or  100  per  cent,  thereof,  it  follows  that  he  will  be 
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entitled  to  receive  100  per  cent,  of  what  he  would 
have  received,  had  he  been  wholly  dependent.  In 
other  words,  there  is  no  difference  in  the  amounts  that 
a  total  dependent  and  a  partial  dependent  are  entitled 
to  receive  under  such  section,  where  such  partial  de- 
pendent receives  all  the  earnings  of  such  injured  em- 
ploye. In  this  case  the  average  weekly  wage  of  the 
son  at  the  time  of  his  death  was  $12.75,  all  of 
which  he  was  contributing  to  his  partially  dependent 
father  for  the  support  of  himself  and  his  dependent 
family.  It  therefore  follows  that  such  father  will  be 
entitled  to  a  weekly  compensation  of  fifty-five  per  cent, 
of  $12.75  or  $7,011/4  for  300  weeks,  the  same  as 
he  would  have  been  entitled  to  receive  had  he  been 
wholly  dependent.  This  conclusion  not  only  follows 
from  a  reading  of  the  statute,  but  is  fully  supported 
by  the  decision  of  the  Supreme  Judicial  Court  of  Massa- 
chusetts under  an  act  with  substantially  the  same  lan- 
guage in  that  regard.     In  re  Murphy's  Case,  supra. 

Note.— Reported  in  116  N.  E.  850.    See  note  ante  158. 


Kingan  and  Company,  Limited,  v.  Buford  et  al. 

[No.  9,597.    FOed  June  28,  1917.] 

Master  and  Servant. — Workmen's  Compensation  Act, — Award, — 
Right  to  Review, — Under  §60  of  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  providing^  that  an  application  for  review 
may  be  made  if  the  first  hearing  was  not  before  the  full  board, 
the  Industrial  Board  has  no  power  to  review  an  award  where 
the  first  hearing  was  before  the  full  board,  and  any  award 
made  on  such  review  is  a  nullity. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Haughty  Buford  and  another 
against  Kingan  and  Company,  Limited.  From  an 
award  for  applicants,  the  employer  appeals.  Appeal 
dismissed. 


MAY  TERM,  1917.  183 

Kingan  &  Co.  v.  Buford — 65  Ind.  App.  182. 

Burrell  Wright,  Solon  J.  Carter  and  D.  P.  Williams, 
for  appellant, 
McDonald  &  White,  for  appellees. 

IBACH,  P.  J.— On  January  27,  1916,  one  Allison 
Buford,  while  in  the  employ  of  appellant,  received  an 
accidental  injury  which  resulted  in  his  death.  The  de- 
ceased left  as  surviving  dependents  his  widow.  Haughty 
Buford,  and  his  step-son,  Willie  D.  Reynolds,  who  are 
the  appellees  herein.  A  controversy  arose  as  to  ap- 
pellant's liability  under  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  and  appellees  filed  their  applica- 
tion with  the  Industrial  Board  for  an  award.  On 
February  15, 1916,  the  application  was  heard  before  the 
full  board.  On  February  26, 1916,  the  full  board  made 
a  finding  of  facts  and  an  award,  granting  appellees 
compensation  at  the  rate  of  $5.67  a  week  for  300  weeks, 
gtnd  ordering  that  appellant  pay  the  burial  expenses  of 
deceased,  amounting  to  $86.30.  On  March  3,  1916,  ap- 
pellant filed  with  the  board  its  application  for  a  review 
under  §60  of  said  act,  which  application  appellees  re- 
sisted. On  March  10,  1916,  the  full  board  heard  argu- 
ments of  counsel  for  both  parties  on  such  application 
and  reconsidered  the  evidence,  took  the  matter  under 
advisement  and,  on  April  3, 1916,  announced  its  opinion 
that  it  had  no  right  to  review,  under  §60,  an  award 
made  by  the  full  board  but  on  the  same  day  entered  of 
record  what  purports  to  be  a  finding  of  facts  and  an 
award  in  the  identical  language  of  the  original. 

It  will  be  observed  from  appellant's  application  and 
briefs  that  its  claim  to  a  review  is  based  solely  on  said 
section  and  that  it  sought  a  review  of  the  award  made 
by  the  full  board  on  February  26,  1916.  No  such  right 
is  granted  by  said  section  and,  so  far  as  the  second 
award  is  concerned,  made  on  April  3,  1916,  although 
identical  with  that  made  on  February  26,  it  is  a  mere 
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nullity,  Studehaker  v.  Alexander  (1912) ,  179  Ind.  189, 
100  N.  E.  10,  The  board  itself  and  the  fund  involved 
are  only  creations  of  the  legislature  and  it  is  clear,  we 
think,  that  it  was  not  the  intention  of  the  legislature 
to  provide  in  the  act  for  more  than  one  hearing  before 
the  full  board.  Union  Sanitary  Mfg.  Co.  V.  Davis 
(1916),  63  Ind.  App.  548,  114  N.  E.  872.  Therefore 
the  appeal  should  have  been  taken  within  thirty  days 
from  the  date  of  the  original  award. 

We  are  not  called  upon  by  this  appeal  to  determine 
whether  the  board,  upon  proper  application,  has  any 
inherent  discretionary  power  to  grant  a  review  under 
any  circumstances,  so  that  we  have  limited  our  con- 
sideration solely  to  the  question  as  it  comes  to  us  in  the 
present  appeal. 

Appeal  dismissed. 

Hottel,  C,  J.,  Felt,  Batman  and  Caldwell,  JJ.,  con- 
cur. 

Concurring  Opinion. 

Dausman,  J. — I  concur  in  the  result  reached  in  this 
case;  but  my  sense  of  propriety  impels  me  to  dissent 
from  a  portion  of  the  majority  opinion.  The  following 
statement  therein  is  germane  and  essential  to  the  deci- 
sion: "The  board  itself  and  the  fund  involved  are 
only  creations  of  the  legislature  and  it  is  clear,  we 
think,  that  it  was  not  the  intention  of  the  legislature  to 
provide  in  the  act  for  more  than  one  hearing  before  the 
full  board." 

This  statement  is  equivalent  to  sajring  that  independ- 
ently of  the  statute  the  board  has  no  power  to  set  aside  a 
finding  and  an  award  where  the  hearing  was  held  before 
the  full  board,  and  has  no  power  thereupon  to  hold 
another  hearing  and  make  another  award.  This  in- 
ference is  inevitable,  for  it  is  impossible  to  hold  the 
second  award  void — an  absolute  nullity — on  any  other 


MAY  TERM,  1917.  185 

Kingan  &  Co.  v.  Buford — 65  Ind.  App.  182. 

theory.  If  the  board  has  power,  from  whatever  source 
derived,  to  set  aside  a  fmding  and  an  award  and  to 
conduct  a  rehearing,  under  the  circumstances  of  this 
case,  then  the  action  of  the  board  herein  is  not  void, 
but  merely  erroneous.  However  erroneous  it  may  be, 
if  it  is  not  void,  it  cannot  be  ignored,  and  either  party 
would  have  the  right  to  appeal  therefrom. 

With  the  statement  above  quoted  I  find  no  fault,  ex- 
cept that  "the  fund  involved"  is  rather  obscure;  but  it 
is  followed  by  this:  "We  are  not  called  upon  by  this 
appeal  to  determine  whether  the  board,  upon  proper 
application,  has  any  inherent  discretionary  power  to 
grant  a  review  under  any  circumstances,  so  that  we 
have  limited  our  consideration  solely  to  the  question  as 
it  comes  to  us  in  the  present  appeal."  Now  it  seems  to 
me  that  the  latter  statement  is  wholly  unnecessary ;  and 
furthermore  that  it  is  erroneous  and  in  conflict  with  the 
former  statement.  It  is  equivalent  to  saying  that  we 
reserve  the  right  to  decide  at  some  future  time,  and 
without  overruling  this  decision,  that  the  board  has 
power  independently  of  the  statute  to  set  aside  a  finding 
and  an  award  where  the  hearing  was  held  before  the 
full  board,  and  thereupon  to  conduct  a  rehearing  and 
make  a  new  finding  and  make  or  deny  another  award, 
upon  proper  application.  I  most  respectfully  submit 
that  this  string  tied  to  the  main  proposition  can  have 
no  other  effect  than  to  mar  the  opinion  and  to  mislead 
those  who  practice  before  the  board.  The  application 
in  this  case  was  proper  enough  and  no  one  is  finding 
any  fault  with  it.  Whether  the  board  'Tias  any  in- 
herent discretionary  power  to  grant  a  review  under  any 
circumstances"  is,  in  my  judgment,  necessarily  involved 
in  this  case,  and  is  in  fact  involved  in  the  statement 
first  above  quoted.  As  I  view  it,  we  are  brought  face 
to.  face  with  the  duty  to  decide  it.  Questions  of  this 
character,  as  well  as  all  others,  should  be  decided  fully 
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and   fairly,   so  that  there  may  be  no   suggestion  of 
evasion. 

The  precise  question  presented  by  the  motion  to  dis- 
miss is,  Must  the  time  allowed  for  taking  an  appeal  be 
reckoned  from  the  date  of  the  original  award  ?  The 
answer  to  this  question  depends  on  whether  the  In- 
dustrial Board  had  power  to  review,  under  said  §60,  an 
award  made  by  the  full  board;  for  if  it  had  not  that 
power  the  pretended  review  is  a  nullity.  In  determin- 
ing the  question  the  fact  must  be  kept  clearly  in  mind 
that  the  Industrial  Board  is  not  a  court.  In  the  ordi- 
nary legal  sense  of  the  words,  it  has  no  judicial  power. 
The  rules  of  civil  procedure,  whether  ordained  in  the 
Code  or  established  by  the  courts,  are  not  applicable  to 
proceedings  before  the  board.  It  is  an  administrative 
body  created  for  the  special  purpose  of  administering 
the  Workmen's  Compensation  Act,  and  belongs  to  the 
executive  department  of  ttie  state  government.  Of 
course,  the  administration  of  said  act  by  the  board  in- 
volves the  exercise  of  quasi-judicial  power,  but  such 
power  is  merely  incidental  to  its  administrative  func- 
tion. It  possesses  only  those  powers  which  have  been 
conferred  upon  it  by  the  legislature ;  and  its  powers,  as 
prescribed  by  statute,  cannot  be  enlarged  even  by  the 
consent  of  petitioner  and  respondent.  Deibeikis  V.  Link- 
Belt  Co.  (1914),  261  111.  454,  104  N.  E.  211,  Ann.  Cas. 
1915A  241;  Hunter  V.  Colfax,  etc.,  Coal  Co.  (1915), 
(Iowa) ,  154  N.  W.  1037 ;  Mackin  v.  Detroit-Timkin  Axle 
Co.  (1915),  187  Mich.  81,  153  N.  W.  49;  State,  ex  rel.  V. 
District  Court  (1915),  128  Minn.  221,  150  N.  W.  623; 
Middleton  V.  Texas  Power,  etc.,  Co.  (1916) ,  108  Tex.  96, 
185  S.  W.  556 ;  State  V.  Mountain  Timber  Co.  (1913) ,  75 
Wash.  581,  135  Pac.  645;  Borgnis  V.  Falk  Co.  (1911), 
147  Wis.  327,  133  N.  W.  209,  37  L.  R.  A.  (N.  S.)  489; 
Floumoy  v.  City  of  Jeffersonville  (1861),  17  Ind.  169, 
79  Am,  Dec,  468;  State  v.  Board,  etc.  (1874),    45  Ind. 
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501;  Waldo  V.  Wallace  (1859),  12  Ind.  569,  BSS;Sh(mltz 
V.  McPheeters  (1881),  79  Ind.  373;  Little  V.  State 
(1883),  90  Ind.  338,  46  Am.  Rep.  224;  Pressly  v.  Lamb 
(1886),  105  Ind.  171,  4  N.  E.  682;  Vandercook  v.  Wilr 
liams  (1885),  106  Ind.  345,  1  N.  E.  619,  8  N.  E.  113; 
State  V.  Noble  (1889),  118  Ind.  350,  21  N.  E.  244, 
4  L.  R.  A.  101,  10  Am.  St.  143;  State  V.  Denny  (1889), 
118  Ind.  382,  21  N.  E.  252,  4  L.  R.  A.  79;  State  V. 
Hyde  (1889),  121  Ind.  20,  22  N.  E.  644;  Board  v.- Stout 
(1893),  136  Ind.  53,  35  N.  E.  683;  MiUer  V.  State 
(1897),  149  Ind.  607,  49  N.  E.  894,  40  L.  R.  A.  109; 
Betts  V.  New  Hartford  (1856),  25  C!onn.  180;  Foot  V. 
Stiles  (1874),  57  N.  Y.  399;  In  re  Saline  County,  etc. 
(1869),  45  Mo.  52,  100  Am.  Dec.  337;  Gilbert  V.  Board, 
etc.  (1895),  11  Utah  378,  40  Pac.  264;  Territory  V. 
Cox  (1889),  6  Dak.  501;  George  v.  People  (1897),  167 
111.  447,  47  N.  E.  741;  State  V.  LeCMr  (1894),  86  Me. 
522,  30  Atl.  7. 

We  have  emphasized  the  fact  that  the  Industrial 
Board  is  not  a  court  because  it  is  apparent  that  counsel 
for  appellant  labored  under  the  mistaken  belief  that  the 
board  is  a  court  and  that  the  rules  of  civil  procedure 
must  be  followed  in  matters  before  it;  and  because  it 
is  important  that  the  board  should  not  be  hampered  by 
the  rules  of  court  procedure.  In  the  administration  of 
the  Workmen's  Compensation  Act,  with  its  multiplicity 
of  details,  the  board  possesses  a  freedom  of  action  not 
enjoyed  by  the  courts.  As  said  by  the  Supreme  Court 
of  Wisconsin:  "The  proceedings  before  such  boards 
are  not  expected  to  be  as  formal  and  cumbrous  as  the 
proceedings  of  courts;  indeed,  the  greater  flexibility 
which  such  bodies  must  possess  if  they  are  to  discharge 
their  duties  seems  to  demand  greater  freedom  of  ac- 
tion." But  in  no  event  must  the  board  exceed  its 
powers. 

While  keeping  in  mind  that  the  Industrial  Board  is 
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not  a  court,  nevertheless  it  is  well  to  observe,  for  the 
sake  of  the  principle,  that  the  acts  of  even  the  courts 
done  in  excess  of  their  power  are  void.  It  is  a  familiar 
rule  that  a  court  of  special  and  limited  jurisdiction  has 
no  power  to  review,  retry,  annul  or  set  aside  its  judg- 
ment unless  the  power  so  to  do  is  conferred  by  statute. 
Brovm  V.  Gohle  (1884),  97  Ind.  86;  Leary  V.  Dyson 
(1884) ,  98  Ind.  317 ;  Doctor  V.  Hartman  (1881) ,  74  Ind. 
221;  Weir  v.  State  (1884),  96  Ind.  311;  Badger  V. 
Merry  (1894),  139  Ind.  631,  39  N.  E.  309;  Tovm  of 
Hardinshurg  v.  Cravens  (1896),  148  Ind.  1,  47  N.  E. 
153.  With  stronger  reason,  therefore,  an  adminis- 
trative board  can  have  no  power  of  review  except  as 
that  power  is  conferred  by  the  statute  itself. 

Whether  the  statute  authorized  a  review  where  the 
first  hearing  was  held  before,  and  the  award  made  by, 
the  full  board,  depends  upon  the  proper  construction 
of  §60  of  said  act — ^as  said  section  existed  at  the  time 
this  proceeding  was  before  the  board.  The  purpose  of 
the  review  under  said  section  is  to  bring  to  bear  upon 
the  controversy  the  combined  intellectual  powers  of  all 
the  members  of  the  board,  where  the  original  hearing 
was  held  before  a  less  number  than  the  full  board.  In 
other  words,  the  purpose  is  to  give  to  any  interested 
person  the  benefit  of  the  judgment  of  all  the  members 
on  the  theory  that  two  heads  are  better  than  one,  and 
three  better  than  two.  So  that  the  reason  for  a  review 
under  said  section  fails  where  the  original  hearing  was 
held  before  the  full  board.  The  legislative  intent 
would  be  expressed  perhaps  with  greater  certainty  if 
said  section  read  as  follows:  Section  60. — If  the  first 
hearing  was  not  held  before  the  full  board,  an  applica- 
tion for  review  may  be  made  to  the  board  within  seven 
days  from  the  date  of  the  award,  which  application 
shall  be  granted ;  and  thereupon  the  full  board  shall  re- 
view the  evidence,  or,  if  deemed  advisable,  shall  hear 
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the  parties  at  issue,  their  representatives  and  witnesses, 
as  soon  as  practicable,  and  shall  make  an  award  which 
shall  be  filed  in  like  manner  as  specified  in  the  fore- 
going section. 

The  legislative  intent,  as  expressed  in  §61,  is  that  an 
award  made  by  the  full  board  "shall  be  conclusive  and 
binding  as  to  all  questions  of  fact"  unless  an  appeal  be 
duly  taken  therefrom, 

I  agree  with  my  brothers  of  this  court  that  the  board 
had  no  power  to  grant  the  application  for  a  review  or 
to  hold  a  rehearing  or  to  make  a  new  finding  and  award ; 
that  the  pretended  review  is  a  nullity;  and  that  since 
no  appeal  was  perfected  within  thirty  days  from  and 
after  the  date  of  the  original  award,  this  attempted 
appeal  cannot  be  entertained.  I  deeply  regret  the 
situation  in  which  I  am  placed,  but  my  conception  of 
duty  to  myself  and  my  position  prompts  me  to  place  on 
file  this  separate  opinion. 

Note. — ^Reported  in  116  N.  E.  754.  Workmen's  compensation: 
appeal  from  award,  L.  R.  A.  1916A  178,  266.  See  also  note 
ante  158. 


Bloomington-Bedford  Stone  Company  v. 

Phillips. 

[No.  9,909.    Filed  June  29,  1917.] 

1.  Masteb  and  Servant. — Workmen's  Compensation  Act, — Find- 
ings by  Industrial  Board. — Conclusiveness, — The  determination 
by  the  Industrial  Board  of  questions  of  fact  is  conclusive  on 
appeal,  if  there  is  any  evidence  to  support  the  finding  of  the 
board,    p.  192. 

2.  Master  and  Servant. — Workman's  Compensation  Act, — Par' 
tial  Dependency  of  Pa/rent. — Determination, — A  divorced  mother 
maintaining  herself,  her  minor  son  and  three  other  dependent 
minor  children  from  a  common  fund  composed  of  the  earnings 
of  the  son  and  her  own  income,  does  not  come  within  the  class 
where  dependency  upon  a  deceased  employe  is  conclusively  pre- 
sumed under  §38  of  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  and  her  dependency  must  be  determined  in  accord- 
ance with  the  facts  at  the  time  of  the  injury,    p.  193. 
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3.  Mashek  and  Servant. — Workmen's  Compensation  Act. — De- 
pendency.— Determination. — The  fact  that  a  claimant  for  com- 
pensation could  have  supported  life  without  contributions  from 
a  deceased  employe,  or  that  such  contributions  were  absolutely 
necessary  to  the  reasonable  support  of  the  claimant  is  not  con- 
trollingr  in  determining  the  question  of  dependency  within  the 
meaning  of  the  Workmen's  Compensation  Act,  Acts  1915  p.  392, 
but  the  inquiry  should  be  directed  to  ascertaining  whether  con- 
tributions from  deceased  had  been  looked  to,  depended  and 
relied  on,  in  whole  or  in  part,  by  the  claimant  for  means  of 
reasonable  support,    p.  193. 

4.  Master  and  Servant. — Workm^s  Compensation  Act. — Total 
Dependency. — ^"Total  dependency"  upon  a  deceased  employe, 
within  the  meaning  of  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  exists  where  the  dependent  subsists  entirely  on  the 
earnings  of  decedent,  but  claimants  are  not  deprived  of  the 
rights  of  total  dependents,  when  otherwise  entitled  thereto,  on 
account  of  temporary  gratuitous  services  rendered  them  by 
others,  occasional  financial  assistance  received  from  other 
sources,  or  other  minor  considerations  or  benefits,    p.  194. 

5.  Master  and  Servant. — Workmen's  Compensation  Act. — Par- 
tial Dependency, — ^Where  a  divorced  mother  maintained  her- 
self, her  minor  son,  and  three  dependent  minor  children  from 
a  common  fund  composed  of  the  wages  of  the  son  and  her  own 
income,  the  husband  having  been  ordered,  as  part  of  the  judg^ 
ment  in  the  divorce  case,  to  pay  the  wife  $12  per  month,  but 
had  paid  only  $18  in  a  period  of  seven  months,  the  mother  was 
partially  dependent  on  the  minor  son  within  the  meaning  of 
the  Workmen's  Compensation  Act,  Acts  1915  p.  392.    p.  194. 

6.  Master  and  Servant. — Workmen's  Compensation  Act. — Par- 
tial Dependent. — Measure  of  Compensation. — Under  §37  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  prescribing  the 
amount  of  compensation  to  one  partially  dependent  upon  a 
deceased  employe,  where  a  mother  is  a  partial  dependent  on  a 
minor  child  and  receives  all  his  wages,  she  is  entitled  to  the 
same  compensation  as  if  she  had  been  totally  dependent,   p.  194. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Dora  Phillips  against  the  Bloom- 
ington-Bedford  Stone  Company.  From  an  award  for 
applicant,  the  defendant  appeals.    Affirmed. 

Jess  B.  Fields,  for  appellant. 
Thomus  J.  Sare,  for  appellee. 
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Felt,  J. — ^The  appellee  presented  to  the  Industrial 
Board  of  Indiana  her  application  for  the  allowance 
against  appellant  of  her  claim  as  a  dependent  of  her  de- 
ceased son,  Claude  Phillips.  On  the  hearing  before  one 
member  of  the  board  appellee  was  allowed  $5.77  for 
300  weeks  and  $100  burial  expenses.  On  review  by 
the  full  board,  after  reviewing  the  evidence  and  hear- 
ing the  argument  of  counsel,  the  board  found  the  facts 
to  be :  "That  on  the  9th  day  of  August,  1916,  one  Claude 
Phillips  was  in  the  employment  of  the  defendant  at  an 
average  weekly  wage  of  $12.00;  that  on  said  date  he 
received  a  personal  injury  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment,  resulting  in 
his  death  on  said  date;  that  the  defendant  had  knowl- 
edge of  the  accident  and  injury  resulting  in  the  death 
of  said  Claude  Phillips  at  the  time  of  the  occurrence; 
that  the  said  Claude  Phillips  was  seventeen  years  of 
age  at  the  time  of  his  death  and  was  living  with  the 
plaintiff,  his  mother,  who  was  at  said  time  a  widow; 
that  on  March  18,  1916,  by  a  judgment  of  the  circuit 
court  of  Monroe  county,  Indiana,  the  plaintiff  was 
granted  a  divorce  from  her  husband  by  which  she  was 
given  the  custody  of  said  Claude  Phillips,  and  three 
other  minor  children  then  of  the  ages  of  fifteen,  twelve 
and  eight *y ears  respectively;  that  said  judgment  in 
said  respect  was  in  full  force  and  effect  on  the  9th  day 
of  August,  1916;  that  the  said  Claude  Phillips  turned 
over  and  delivered  ^to  the  plaintiff  all  of  his  earnings, 
which  were  placed  into  a  common  fund  with  the  earn- 
ings and  income  of  his  mother;  that  the  earnings  and 
income  of  the  mother  and  the  earnings  and  income 
from  the  labor  of  the  said  Claude  Phillips  were  all 
used  by  his  mother  and  were  required  and  were  neces- 
sary for  her  to  support  herself  and  the  said  Claude 
Phillips  and  three  other  minor  dependent  children  of 
the  ages  of  fifteen,  twelve  and  eight  years;  that  the 
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child  twelve  years  of  Sige  was  at  the  said  time  a  help- 
less cripple;  that  from  the  common  fund  made  up  of 
the  wages  of  the  said  Claude  Phillips  and  the  earnings 
and  the  income  of  the  plaintiff,  the  plaintiff  furnished  to 
the  said  Claude  Phillips  his  home  and  board  and  money 
with  which  to  purchase  his  clothing  and  other  neces- 
sary incidentals  and  occasional  sums  for  spending 
money,  suitable  to  his  station  in  life ;  that,  as  a  part  of 
the  judgment,  in  the  divorce  case  of  the  plaintiff  against 
her  husband,  rendered  on  the  18th  day  of  March,  1916, 
said  husband  was  ordered  to  pay  to  the  plaintiff  for 
the  support  of  the  said  Claude  and  three  other  minor 
children,  twelve  dollars  per  month;  that  from  March 
18,  1916,  until  October  1,  1916,  the  said  husband  paid 
to  the  plaintiff  under  said  order  only  eighteen  dollars; 
that  in  October,  1916,  said  order  was  so  modified  as  to 
reduce  the  amount  to  be  so  paid  by  said  husband  to  the 
plaintiff  to  six  dollars  per  month." 

The  assignment  of  errors  is  criticized  by  appellee  and 
it  is  said  that  no  question  of  law  is  duly  presented,  but 
only  one  of  fact  as  to  the  sufficiency  of  the  evidence 
which  is  in  the  exclusive  province  of  the  Industrial 
Board.  Appellant  states  that  'The  only  question  in- 
tended to  be  presented  *  *  *  is  that  of  the  de- 
pendency of  the  mother  on  the  minor  son."  '  It  is  con- 
tended that  the  evidence  does  not  warrant  the  ultimate 
facts  found  by  the  board,  and  that  the  facts  found  do 
not  warrant  the  conclusion  that  appellee  was  wholly 
dependent  on  the  deceased  within  the  meaning  of  the 
statute.  We  shall  treat  the  assignment  as  sufficient 
to  warrant  consideration  of  the  two  questions  suggested 
by  the  foregoing  statement. 

Questions  of  fact  determined  by  the  Industrial  Board 

are  conclusive  on  appeal,  where  there  is  any  evidence  to 

support  the  findings  of  the  board.    We  have  ex- 

1.    amined  the  evidence  in  this  case  and  cannot  say 
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as  a  matter  of  law  that  any  of  the  material  facts  found 
by  the  board  are  unsupported  by  the  evidence. 

The  general  subject  of  dependency  under  the  Work- 
men's Compensation  Act  has  recently  been  considered 
by  this  court  in  the  case  of  In  re  Carroll  (1917) , 

2.  ante  146,  116  N.  E.  844,    FoUowmg  this  deci- 
sion it  is  apparent  that  the  case  at  bar  falls 

within  the  class  where  dependency  is  not  conclusively 
presumed  and  comes  under  that  portion  of  §38  of  the 
Workmen's  Compensation  Act  (Acts  1915  p.  392)  which 
states  that:  ''In  all  other  cases,  questions  of  depend* 
ency  in  whole  or  in  part,  shall  be  determined  in  accord- 
ance with  the  fact,  as  the  fact  may  be  at  the  time  of  the 
injury." 

In  the  case  above  referred  to  this  court  states  in 

substance  that  the  question  of  dependency  does  not 

turn  upon  the  proposition  that  the   claimant 

3.  could  have  supported  life  without  contributions 
from  the  deceased,  or  that  such  contributions 

were  absolutely  necessary  to  the  reasonable  support  of 
the  claimant ;  but  rather  the  inquiry  should  be  directed 
to  ascertaining  whether  contributions  from  the  de- 
ceased had  been  looked  to,  depended  and'  relied  on,  in 
whole  or  in  part,  by  the  claimant  for  means  of  reason- 
able support.  As  supporting  this  proposition,  see  also 
Murphy's  Case  (1914),  218  Mass.  278,  105  N.  E,  635; 
HoweUs  v.  Vivian  &  Sons  (1902),  85  L,  T.  529;  Gove's 
Case  (1916),  223  Mass.  187,  111  N.  E.  702;  Powers 
v.  Hotel  Bond  Co.  (1915),  89  Conn.  143,  93  Atl.  245, 
249;  Havey  v.  Erie  R.  Co.  (1915),  87  N.  J.  Law  444, 
95  Atl.  124,  125;  Mahoney  v.  Gamble-Desmond  Co. 
(1916),  90  Conn.  255,  96  Atl.  1025,  L.  R.  A.  1916E 
110. 

Total  dependency  escists  where  the  dependent  sub- 
sists entirely  on  the  earnings  of  the  workmen.    But 
Vol.  65—13 
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in  applying  this  rule  courts  have  not  deprived 

4.  claimants  of  the  rights  of  total  dependents,  when 
otherwise  entitled  thereto,  on  account  of  tempo- 
rary gratuitous  services  rendered  them  by  others,  or 
on  account  of  occasional  financial  assistance  received 
from  other  sources,  or  on  account  of  other  minor  con- 
siderations or  benefits  which  do  not  substantially  modify 
or  change  the  general  rule  as  above  stated.  1  Honnold, 
Workmen's  Compensation  §72  and  notes.  Buckley's 
Case  (1914),  218  Mass,  354,  105  N.  E.  979,  Ami.  Gas. 
1916B  474  and  notes  480 ;  State,  ex  rel  v.  District  Court 
(1915),  128  Minn,  388,  151  N.  W.  123;  Carter's  Case 
(1915),  221  Mass.  105,  108  N.  E.  911;  Caliendo's  Case 
(1914),  219  Mass.  498,  107  N.  E.  370;  Kennerson  V, 
Thames  Towhoat  Co.  (1915),  89  Conn.  367,  94  Atl.  372, 
L.  R.  A.  1916A  436. 

Applying  this  rule  to  the  case  at  bar,  we  cannot  say 

that  appellee  was  totally  dependent  on  her  deceased  son, 

within  the  meaning  of  the  Workmen's  Compen- 

5.  sation  Act,  but  on  the  facts  found  by  the  board 
we  hold  as  a  matter  of  law  that  she  was  partially 

dependent  on  him  for  support  and  that  the  amount  of 
her  award  should  be  determined  by  the  rule  as  laid 
down  in  §37  of  the  act  aforesaid,  as  interpreted  by  this 
court  in  the  case  of  In  re  Peters  (1917),  ante  174,  116 
N.  E.  848.  By  the  conclusion  of  the  full  board  appel- 
lee is  ^'awarded  against  the  defendant  300  weeks'  com- 
pensation at  the  rate  of  $6.60  per  week.'' 

The  award  does  not  state  how  the  amount  was  deter- 
mined.   If  the  board  intended  to  find  that  appellee  was 
totally  dependent,  the  amount  would  be  correct 

6.  on  that  theory  for  it  is  fifty-five  per  cent,  of  the 
average  weekly  wage  of  the  deceased  as  found 

by  the  Industrial  Board.  On  the  other  hand,  if  the 
board  intended  to  find  that  appellee  was  only  partially 
dependent,  in  view  of  its  finding  as  an  ultimate  fact 
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that  the  deceased  turned  all  his  wages  over  to  his 
mother,  the  result  would  be  the  same  in  this  instance, 
for  the  reason  that  the  amount  contributed  is  100  per 
cent,  of  the  average  weekly  wage  of  the  deceased.  This 
result  follows  from  the  rule  laid  down  in  §37  of  the  act 
aforesaid.    In  re  Peters,  supra. 

The  board  having  reached  a  correct  result  on  the 
facts  found,  the  award  should  be  and  is  hereby  affirmed. 

Note. — Reported  in  116  N.  E.  850.    See  note  ante  158. 


Welliver,  Receiver,  v.  Coate  et  al. 

[No.  9,005.    Filed  January  11,  1917.    Rehearing  denied  April  27, 
1917.    Transfer  denied  June  29,  1917.] 

1.  INSURAKCE. — Fire  Insurance, — Organization  of  Company. — 
Right  to  do  Business. — Statute. — Section  4651  Bums  1914,  Acts 
1889  p.  846,  providing:  that  a  fire  insurance  company  is  author- 
ized to  issue  policies  where  it  has  applications  for  insurance  in 
which  there  shall  be  taken  not  less  than  $100,000  in  bona  fide 
premium  notes  and  $20,000  in  cash  by  the  company,  contem- 
plates that  the  latter  sum  shall  be  paid  on  applications  for 
insurance  and  not  advanced  by  the  incorporators  or  any  of 
them,  under  an  arrangement  whereby  it  was  to  be  returned  to 
them  when  the  financial  condition  of  the  company  permitted, 
p.  209. 

2.  Statutes. — Executive  Construction. — Force  and  Effect. — ^The 
opinion  of  the  auditor  of  state  interpreting  a  statute  which  he 
is  charged  to  enforce,  or  the  opinion  of  the  Attomey-Greneral 
in  construing  such  statute,  is  not  binding  on  the  courts,  but  the 
fact  that  such  opinions  were  obtained  is  entitled  to  weight  in 
determining  the  bona  fides  of  action  based  thereon,    p.  210. 

8.  Corporations. — Powers. — Right  to  Borrow  Money. — In  the 
absence  of  a  prohibitory  provision  in  its  charter  or  in  its  en- 
abling and  governing  act,  it  is  neither  illegal  nor  ultra  vires 
for  a  corporation  to  borrow  money  to  carry  out  the  purposes 
for  which  it  was  organized,    p.  213. 

4.  Insurance.  —  Fire  Insurance  Company.  —  Pa/yment  of  BoT" 
rowed  Money.  —  Recovery  by  Receiver.  —  Ultra  Vires  Acts.  — 
Where  in  a  good-faith  attempt  to  comply  with  §4651  Burns 
1914,  Acts  1889  p.  846,  providing  that  a  fire  insurance  company 
may  issue  policies  when  it  has  applications  for  insurance  in 
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which  there  shall  be  taken  not  less  than  $100,000  in  bona  fide 
premium  notes  and  $20,000  in  cash,  the  statute  contemplating 
that  the  latter  sum  be  paid  by  applicants  for  insurance,  the 
promoters  and  incorporators  of  an  insurance  company,  mis- 
interpreting the  statute,  advanced  the  $20,000,  and  the  corpo- 
ration received  and  used  such  sum  for  the  legitimate  purposes 
of  the  business,  and  later  such  incorporators,  as  directors  of 
the  company,  in  good  faith  and  acting  for  the  corporation  paid 
back  a  portion  of  the  money,  the  financial  condition  of  the 
company  being  such  at  the  time  as  to  justify  the  belief  that 
such  payments  could  be  made  without  impairing  the  corpora- 
tion's liability  to  pay  all  losses  that  could  reasonably  be  antici- 
pated, the  receiver  of  the  company  could  not  in  its  behalf 
recover  the  money  so  paid  on  the  ground  that  the  transaction 
was  not  within  the  powers  of  the  corporation,  p.  214. 
6.  Corporations.  —  Debts.  —  Money  Borrowed  from  Officers. — 
Liability. — ^Where  money  is  advanced  to  a  corporation  by  its 
managing  officers  or  directors,  the  transaction  will  be  closely 
scrutinized  to  determine  whether  it  was  fair  and  just,  and  the 
conduct  of  the  officers  free  from  fraud,  and  such  transactions, 
when  not  duly  authorized,  are  usually  regarded  as  voidable  at 
the  election  of  the  corporation,    p.  216. 

6.  Insurance. — Insuraaiee  Company, — Debts. — Money  Borrowed 
from  Officers.  —  Payment.  —  Right  of  Receiver  to  Recover. — 
Where  the  promoters  and  incorporators  of  a  fire  insurance  com- 
pany advanced  it  money,  in  an  attempt  to  comply  with  certain 
statutory  requirements  relating  to  the  organization  of  such  con- 
cerns, on  the  condition  that  they  were  to  be  repaid  when  the 
financial  condition  of  the  company  permitted,  and  the  money 
was  used  for  the  legitimate  purposes  of  the  business,  the  re- 
ceiver of  the  corporation,  suing  in  its  behalf,  could  not  recover 
money  later  paid  on  the  loan  by  such  promoters  acting  as 
directors  of  the  company  on  the  ground  that  the  persons  receiv- 
ing such  payments  were  officers  of  the  corporation,  the  trans- 
action being  fair,  just  and  free  from  fraud,    p.  217. 

7.  Insurance. — Insurance  Company. — Debts, — Money  Borrowed 
from  Officers.  —  Payment.  —  Action  by  Receiver  to  Recover. — 
Policy-Holders. — EstoppeL — ^Where  the  promoters  and  incorpo- 
rators of  a  fire  insurance  company  advanced  money  to  it  in  an 
attempt  to  comply  with  certain  statutory  requirements  relating 
to  the  organization  of  such  concerns,  and  later  as  directors  of 
the  company  in  good  faith  and  in  behalf  of  the  corporation  paid 
back  a  portion  of  the  money  in  accordance  with  the  agreement 
made  when  the  loan  was  negotiated,  the  entire  transaction 
being  fair  and  free  from  fraud,  the  receiver  of  the  company 
could  not,  in  behalf  of  the  policy-holders  who  were  fully  in- 


MAY  TERM,  1917.  197 

Welliver,  Rec.,  v.  Coate — 65  Ind.  App.  195. 

formed  before  taking  out  their  policies  as  to  the  arrangement 
whereby  the  money  was  advanced  and  the  conditions  as  to  its 
repayment,  recover  the  money  repaid,  as  such  policy-holders 
were  estopped  by  their  knowledge  of  the  facts,    pp.  217, 218. 

8.  Receivers. — Corporations, — Fraud, — Powers  of  Receiver, — ^A 
receiver,  in  his  capacity  as  representative  of  the  general  cred- 
itors, may  avoid  transactions  had  by  the  corporation  in  fraud 
of  their  rights,    p.  217. 

9.  Receivers. — Corporations, — Fraud  upon  General  Creditors, — 
Where  claims  are  based  on  transactions  had  by  a  corporation, 
and  which  are  binding  on  it,  but  are  fraudulently  prejudicial 
to  the  general  creditors,  the  receiver  as  representative  of  the 
creditors  holds  adversely  to  the  corporation,    p.  217. 

10.  Insurance. — Receiver, — Insurance  Corporation,— ^kisses  of 
Creditors^ — Right  of  Action  by  Receiver, — ^Where  the  majority 
of  the  policy-holders  of  an  insolvent  insurance  company  were 
estopped  by  their  knowledge  of  the  transaction  to  recover 
money  paid  to  the  directors  of  the  corporation  in  repayment  of 
certain  money  advanced  by  them  in  an  attempt  to  comply  with 
statutory  requirements  relating  to  the  orgfanization  of  mutual 
fire  insurance  companies,  the  receiver  of  the  corporation  could 
not  recover  such  repayments  in  behalf  of  policy-holders  who 
did  not  receive  notice  of  the  transaction,  since  a  receiver,  as 
trustee  for  the  creditors,  may  prosecute  only  those  causes  of 
which  all  the  general  creditors  are  beneficiaries,  and  interests 
peculiar  to  a  class  of  creditors,  from  the  benefits  of  which  the 
general  creditors  are  excluded,  are  not  represented  by  a  gen- 
eral receiver  for  purposes  of  vindicating  rights  based  thereon 
by  litigation,    p.  219. 

From  Marion  Circuit  Court  (21,606) ;  Charles  Renv- 
ster,  Judge. 

Action  by  Charles  B.  Welliver,  receiver  of  the  Indi- 
ana State  Fire  Insurance  Company,  against  Alvin  T. 
Coate  and  others.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.    Affirmed, 

Miller  &  DowUng,  for  appellant. 

WiUiam  L,  Taylor,  Wilson  S.  Doan^  James  C 
Matthews,  Charles  W,  Smith,  Henry  H.  Hombrook  and 
Albert  P.  Smith,  for  appellees. 

Caldwell,  J. — ^Appellant,  as  receiver  of  the  Indiana 
State  Fire  Insurance  Company,  brought  this  action 
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against  appellees,  Alvin  T.  Coate,  John  H.  Furnas, 
Russel  T.  Byers  and  Joseph  L,  Ebner,  to  recover 
$18,717.23,  as  money  belonging  to  the  insurance  com- 
pany, and  alleged  to  have  been  wrongfully  expended  by 
appellees  as  officers  and  directors.'  A  trial  by  the  court 
resulted  in  a  judgment  that  appellant  take  nothing  and 
that  appellees  recover  costs.  The  substantial  questions 
arise  on  exceptions  reserved  to  conclusions  of  law  stated 
on  a  special  finding.  The  correctness  of  the  finding 
is  not  challenged. 

While  the  finding  covers  seventy-five  pages  of  the 
record,  its  material  part  is  substantially  as  follows: 
Prior  to  October  16,  1906,  appellees  with  others  were 
contemplating  the  organization  of  a  Mutual  Fire  Insur- 
ance Company,  under  the  act  of  1852  and  acts  amenda- 
tory and  supplemental  thereto.  §§4601,  4647  et  seq. 
Bums  1908,  §§3708,  3745  R.  S.  1881.  Appellee  Byers, 
being  an  attorney,  thereupon  drafted  proposed  articles 
of  associat'ion  to  be  used  in  the  organization  of  the 
company.  Article  6  as  proposed  by  Byers  was  as  fol- 
lows : 

"This  corporation  shall  not  issue  policies  of  in- 
surance or  otherwise  obligate  itself  upon  any  pol- 
icy of  insurance,  until  applications  therefor  ap- 
proved by  the  board  of  directors  shall  have  been 
made,  in  which  there  shall  be  taken  not  less  than 
$100,000  in  bona  fide  premium  notes,  and  $20,000 
in  cash  premiums." 

Article  6  was  based  upon  §4651  Bums  1914,  Acts  1889 
p.  346,  which  is  in  part  as  follows:  "When  applica- 
tion for  insurance  in  which  there  shall  be  taken  not  less 
than  a  hundred  thousand  dollars,  in  bona  fide  premium 
notes  and  $20,000  in  cash  by  any  such  company,  and 
of  which  it  shall  be  at  the  time  possessed,  and  proof  of 
the  same  is  furnished  to  the  auditor  of  state,  the  books 
containing  the  same  verified  by  the  secretary  of  the 
company,  and  examined  and  approved  by  him,  as  evi- 
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denced  by  his  certificate,  such  company  may  issue  pol- 
icies of  insurance  and  renewals,  on  the  same,  for  a  term 
not  exceeding  seven  years,  against  loss  or  damage  by 
fire,"  etc.  Byers  being  inexperienced  in  the  organiza- 
tion of  insurance  companies,  submitted  his  draft  of  the 
articles  of  association  to  Coate,  who  was  experienced  in 
such  matters,  whereupon  the  latter  stated  respecting 
article  6  that  it  was  difficult  if  not  impossible  to  procure 
applicants  for  insurance  to  make  cash  pajrments  on  pre- 
miums prior  to  the  organization  of  the  company,  and 
that  the  practice  had  been  for  certain  of  the  promoters 
to  advance  the  requisite  cash,  in  order  that  a  license 
might  issue,  the  money  so  advanced  to  be  the  property 
of  the  company  for  all  legitimate  purposes,  but  to  be 
refunded  as  the  financial  condition  of  the  company 
safely  permitted.  Byers  thereupon  submitted  the  arti- 
cles as  prepared  by  him  to  the  deputy  auditor  of  state, 
in  charge  of  the  insurance  department,  who  in  sub- 
stance confirmed  Coate's  statements.  Byers,  however, 
called  the  deputy  auditor's  attention  to  the  language  of 
§4651,  supra,  and  stated  to  him  that  he  was  not  clear 
whether  the  suggested  plan  was  in  harmony  with  its 
terms,  whereupon  the  deputy  auditor  stated  that  he 
would  take  the  opinion  of  the  Attorney-General  on  the 
subject.  Subsequently  at  a  meeting  of  the  proposed  or- 
ganizers of  the  company,  attended  by  and  participated 
in  by  appellees,  Byers  presented  his  draft  of  articles 
and  submitted  the  foregoing  information,  and  sug- 
gested that  if  the  opinion  of  the  Attorney-General  con- 
curred with  that  of  the  deputy  auditor,  the  proposed 
plan  should  be  followed,  otherwise  that  §6  should  be 
complied  with.  Thereafter,  October  27,  1906,  the  At- 
torney-General gave  to  the  auditor  of  state,  in  re- 
sponse to  a  request  to  that  end,  his  opinion  in  writing, 
to  the  eifect  that  the  statute,  supra,  required  that  such 
a  company  l)e  possessed  of  the  $20,000  mentioned,  not 
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as  evidence  of  the  bona  fides  of  the  enterprise  or  the 
good  faith  of  those  who  had  applied  for  insurance,  "but 
only  as  evidence  of  the  present  financial  responsibility 
of  the  organization";  that  the  statute  did  not  require 
that  such  money  be  paid  by  those  who  had  executed  pre- 
mium notes,  but  if  possessed  in  good  faith  by  the  com- 
pany, its  source  was  not  material,  and  that  "in  view 
of  the  fact  that  the  main,  if  not  the  sole  purpose  of 
the  requirement  of  $20,000  in  cash,  is  to  secure  imme- 
diately available  security  for  policy-holders,  and  con- 
sidering that  the  proof  of  good  faith  on  the  part  of  the 
promoters  and  of  the  substantial  character  of  the  pro- 
posed business  is  adequately  supplied  by  the  possession 
of  bona  fide  premium  notes  aggregating  $100,000, 1  am 
of  the  opinion  that  the  officers  of  a  mutual  fire  insur- 
ance company,  after  securing  the  latter  amount  in  pre- 
mium notes,  may  themselves  pay  to  the  company  $20,- 
000  in  cash,  though  none  of  it  is  received  from  those 
who  execute  premiiun  notes."  The  proposed  organ- 
izers of  the  company,  including  appellees,  believing  that 
the  opinion  of  the  Attorney-General  was  a  fair  interpre- 
tation of  the  statute,  supra,  appellees  thereupon  agreed 
that  they  would  advance  such  sum  of  $20,000,  and  that 
it  should  be  the  property  of  said  corporation  when  or- 
ganized, and  be  used  by  it  for  all  legitimate  purposes 
of  said  corporation,  to  be  repaid  from  time  to  time  as 
in  the  opinion  of  the  executive  committee  of  said  cor- 
poration, when  the  same  should  be  organized,  its  finan- 
cial condition  would  safely  permit,  and  that  such  agree- 
ment should  be  made  a  part  of  the  records  of  such  cor- 
poration after  its  organization.  Thereafter,  May  13, 
1907,  appellees  executed  to  the  American  National  Bank 
of  Indianapolis  their  sixty-day  five  per  cent,  note  for 
$20,000,  the  proceeds  of  which  in  said  sum  were  at  the 
request  of  said  Indiana  State  Fire  Insurance  Company, 
deposited  to  its  credit  and  subject  to  its  check.    On  the 
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same  day,  appellee  Coate  having  been  elected  secretary 
of  the  company,  as  such  filed  in  the  office  of  the  auditor 
of  state  his  written  affirmation  that  pursuant  to  notice 
duly  given,  the  company  had  received  applications  for 
insurance  on  which  it  had  taken  bona  fide  premium 
notes  aggregating  $103,165.90  and  that  it  had  on  de- 
posit in  said  bank  $20,000.  The  next  day  appellees 
Ebner,  Byers  and  Coate,  president,  attorney  and  secre- 
tary of  the  company  respectively,  filed  with  the  audi- 
tor of  state  their  affidavit  in  support  of  such  affirma- 
tion and  to  the  eifect,  among  other  things,  that  they 
constituted  a  majority  of  the  board  of  directors  of  the 
company,  that  they  believed  the  facts  stated  in  such 
affirmation  io  be  true,  and  that  on  the  delivery  of  the 
policies  mentioned  therein  there  would  be  paid  on  said 
premium  notes  the  sum  of  $20,606.  Annexed  to  the 
affidavit  and  verified  by  it  was  a  schedule  containing 
the  names  of  804  persons  who  had  applied  for  insur- 
ance aggregating  $885,000.  On  May  15,  1907,  appel- 
lees presented  to  the  auditor  of  state  articles  of  asso- 
ciation for  the  incorporation  of  the  company,  prepared 
under  the  act  of  June  17,  1852,  and  acts  amendatory 
and  supplemental  thereto  (§§4601  and  4647  et  seq. 
Bums  1908),  and  duly  signed  and  acknowledged. 
Thereupon  the  auditor  of  state  with  knowledge  of  the 
facts  and  of  the  arrangement  under  which  said  sum  of 
$20,000  had  been  advanced  by  appellees  and  procured 
by  the  company,  licensed  the  company  to  issue  poli- 
cies and  certified  its  articles  of  association  to  the  sec- 
retary of  state.  The  company  during  its  existence  is- 
sued policies  on  the  mutual  plan,  the  members  executing 
premium  notes  payable  in  installments  as  the  board  of 
directors  might  assess,  and  the  liability  of  members 
being  limited  to  the  cash  premiums  and  premium  notes. 
Until  August,  1909,  it  also  issued  policies  on  the  stock 
plan.    Each  appellee  was  an  incorporator  of  the  com- 
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pany,  and  at  all  times  a  member  of  the  board  of  di- 
rectors, except  Ebner  who  ceased  to  be  a  director  Janu- 
ary 11,  1910.  The  by-laws  provided  for  the  selection 
of  an  executive  committee  of  three  by  the  board  of  di- 
rectors from  their  own  number.  Coate  was  a  mem- 
ber of  the  executive  committee  after  October,  1907,  and 
secretary  of  the  company  at  all  times.  Byers  was  at 
all  times  a  member  of  the  executive  committee  and  at- 
torney for  the  company  until  November  17,  1910. 
Ebner  was  president  until  January  11,  1910,  and  Fur- 
nas was  treasurer  until  January  12,  1910.  The  sum  of 
$20,000,  procured  and  deposited  as  aforesaid,  became 
the  absolute  property  of  the  company  on  its  organiza- 
tion, to  be  used  by  it  for  all  legitimate  purposes.  Said 
sum,  however,  was  to  be  repaid  to  appellees  by  the  com- 
pany in  accordance  with  the  agreement  aforesaid,  when 
in  the  opinion  of  the  executive  committee  it  could  be 
safely  done  without  impairing  the  financial  condition 
of  the  company.  At  the  time  of  executing  said  note 
and  each  renewal  thereof  for  the  balance  after  pay- 
ments made,  the  makers  thereof  intended  that  the  sev- 
eral notes  should  be,  and  the  same  were,  their  personal 
obligations,  and  the  company  was  in  nowise  liable  for 
the  payment  thereof.  On  October  5,  1907,  at  the  first 
formal  meeting  of  the  board  of  directors,  the  members 
of  which  were  appellees  and  one  Fredericks,  the  board 
by  unanimous  vote  adopted  a  resolution  approving  the 
action  of  appellees  in  negotiating  said  loan  for  the  bene- 
fit of  the  company  in  accordance  with  the  agreement 
aforesaid,  and  resolving  that  such  sum  should  be  re- 
paid when  in  the  opinion  of  the  executive  committee 
the  funds  of  the  company  would  justify.  At  a  subse- 
quent meeting  of  the  board,  of  which  Coate,  Byers  and 
Furnas  constituted  a  majority,  held  May  19,  1910,  the 
board  by  unanimous  vote  adopted,  and  ordered  spread 
of  record,  a  resolution  to  the  eifect  that  the  said  notes 
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executed  by  appellees  represented  their  individual  in- 
debtedness and  created  no  liability  agatnst  the  com- 
pany, but  that  it  was  the  original  intent  of  the  resolu- 
tion of  October  5,  1907,  that  as  the  funds  of  the  com- 
pany justified,  the  amount  so  placed  to  the  credit  of 
the  company  by  appellees,  with  such  interest  as  might 
accrue,  should  be  returned  to  them.  The  court  spe- 
cifically finds  that  the  facts  embodied  in  the  resolution 
of  May  19,  1910,  were  true.  Said  sum  of  $20,000,  de- 
posited as  aforesaid,  was  carried  on  the  ledger  of  the 
company  in  an  account  designated  as  the  "guarantee 
fund  account."  The  board  of  directors,  on  the  advice 
of  the  executive  committee,  made  payments  to  the 
bank  out  of  the  assets  of  the  company,  which  pajrments 
were  credited  by  the  bank  on  said  note  and  its  renewals 
as  follows :  December  26,  1907,  $5,000 ;  July  15,  1908, 
$5,000;  September  15,  1908,  $5,000;  May  19,  1909, 
$2,500.  Also  interest  amounting  to  $1,217.73.  On 
such  payments  being  made,  a  credit  was  entered  on  the 
books  of  the  company  to  the  effect  that  that  amount 
of  th^  guarantee  fund  had  been  returned.  When  the 
company  made  each  of  the  payments,  appellees  executed 
to  the  bank  a  substituted  renewal  note  for  the  unpaid 
balance.  The  last  renewal,  however,  given  May  19, 
1909,  for  $2,500,  was  executed  only  by  Coate,  Furnas 
and  Byers.  When  each  of  such  pajonents,  principal 
and  interest,  was  made,  Coate,  Ebner  and  Byers  con- 
stituted the  executive  committee  and  also  a  majority 
of  the  board  of  directors.  The  executive  committee 
and  the  board  of  directors  and  appellees  in  good  faith 
believed  at  the  time  that  such  payments  could  be  safely 
made  without  impairing  the  ability  of  the  insurance 
company  to  pay  all  losses  that  might  reasonably  be 
anticipated.  Appellees  at  all  times  intended  that  said 
note  and  the  renewals  thereof  should  be  and  the  same 
were  the  personal  obligations  of  appellees,  and  not  the 
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liabilities  of  the  company.  Certain  specific  financial 
reports  to  the  company,  the  policy-holders,  and  the 
board  of  directors  were  made  by  appellees  and  at  their 
instance  as  officers  and  directors.  The  earliest  of 
these  reports  was  made  January  28,  1908,  and  the  last 
one  January  11,  1910.  The  respective  reports  are  set 
out  either  specifically  or  substantially  in  the  finding. 
The  sum  of  $20,000,  advanced  by  appellees,  appears  in 
each  of  these  reports  in  the  sense  that  it  augments  the 
assets.  Its  source,  however,  is  not  revealed.  The  re- 
Tports  disclose  the  payments  made  on  said  note  and  its 
renewals  being  designated  in  each  case  as  made  ''for 
refund  of  guaranty  deposit.''  The  report  dated  Janu- 
ary 11,  1910,  was  made  to  the  company  by  Coate  as 
secretary,  and  approved  by  the  other  appellees  as  di- 
rectors. A  printed  copy  was  mailed  on  or  about  said 
day  to  each  member  and  policy-holder.  This  report 
contained  an  explanation  of  the  origin  of  the  fund  of 
$20,000,  and  a  statement  to  the  effect  that  the  com- 
pany was  entitled  to  return  such  fund  in  such  install- 
ments and  at  such  times  as  its  finances  would  reason- 
ably permit,  and  that  the  company  had  returned  $17,500 
of  such  fund.  The  company  made  and  filed  with  the 
auditor  of  state  three  reports  disclosing  its  assets  and 
liabilities  and  its  income  and  expenditures  for  the  re- 
spective periods  covered,  dated  respectively  January  29, 
1908,  February  23,  1909,  and  April  7,  1910.  The  first 
two  were  verified  by  Coate  and  Ebner,  the  last  by  Coate 
and  Furnas.  The  court  finds  each  of  such  reports  to 
have  been  a  correct  statement  of  the  assets,  liabilities, 
income  and  expenditures  of  the  company  for  the  pe- 
riod covered  by  it.  These  reports  are  included  in  full 
in  the  finding.  They  cover  twenty-two  pages  of  the 
transcript.  In  each  of  them  also  the  fund  of  $20,000 
augments  the  assets,  there  being,  however,  no  explana- 
tion of  its  origin.    These  reports  set  out  the  amounts 
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of  the  respective  payments  made  on  said  note  and  its 
renewals,  designated  in  the  respective  reports  as  fol- 
lows: Return  of  the  organization  fund,  $5,000;  pay- 
ment guarantee  fund,  $10,000;  pajrment  return  guar- 
anty fund  $2,500.  Neither  in  the  reports  made  to  the 
auditor  of  state,  nor  in  those  ntiade  to  the  company  and 
policy-holders,  is  the  obligation  to  repay  listed  as  a 
liability,  except  as  set  out  in  the  report  of  January  11, 
1910,  as  aforesaid.  Before  making  and  filing  the  first 
of  the  reports  to  the  auditor  of  state  above  mentioned, 
Coate,  as  secretary  of  the  company,  consulted  the 
deputy  auditor  of  state  in  charge  of  the  insurance  de- 
partment, as  to  whether  under  the  facts  surrounding 
the  transaction  as  herein  set  out,  the  receipt  and  re- 
tention of  said  sum  of  $20,000,  designated  on  the  books 
of  the  company  as  a  guarantee  fund,  should  be  shown 
in  the  report  as  a  liability  of  the  company.  The  deputy 
auditor  advised  Coate  that  such  obligation,  under  the 
circumstances,  should  not  be  listed  as  a  liability.  As 
above  set  out,  804  persons  applied  for  insurance  in  the 
prospective  company,  and  with  their  applications  exe- 
cuted premium  notes  aggregating  $103,165.90,  before 
license  was  issued  by  the  auditor  of  state.  Such  appli- 
cations and  notes  were  procured  by  agents  and  can- 
vassers employed  for  that  purpose.  The  organizers  of 
the  company,  including  appellees,  directed  such  agents 
and  canvassers,  in  soliciting  such  applications  and  in 
taking  premium  notes,  to  explain  fully  to  the  persons 
solicited  the  facts  respecting  the  advancing  of  the 
$20,000,  and  the  time  when  and  the  circumstances 
under  which  it  was  to  be  repaid.  These  instructions  as 
a  general  rule  were  followed,  and  the  facts  respecting 
the  advancing  of  said  sum  and  the  arrangement  for  its 
repayment  were  generally  made  known  and  explained 
to  such  applicants.  In  some  particular  instances,  how- 
ever, the  instructions  Were  not  followed.    Also,  after 
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license  was  issued,  canvassers  in  soliciting  insurance  in 
behalf  of  the  company  continued  in  a  general  way,  ex- 
cept in  some  particular  instances,  to  inform  persons 
solicited  both  respecting  the  plan  pursued  in  procuring 
said  $20,000,  and  the  arrangement  for  its  repayment  as 
above  set  out.  At  no  time  prior  to  the  appointment  of 
the  receiver,  as  hereinafter  set  out,  had  any  policy- 
holder objected  to  the  conduct  of  appellees  or  the  board 
of  directors,  in  advancing  or  procuring  said  sum,  in 
executing  the  notes  and  the  renewals  therefor,  or  in 
repaying  such  sum  in  part  as  above  set  out.  Appel- 
lees, at  all  times  prior  to  the  appointment  of  the  re- 
ceiver, believed  that  their  acts  and  conduct  with  ref- 
erence to  such  transaction  were  consented  to  and  ap- 
proved by  the  members  and  policy-holders.  Appellees 
at  no  time  attempted  to  conceal  the  fact  that  said  sum 
of  $20,000  was  to  be  repaid  as  the  financial  condition 
of  the  company  would  permit,  or  that  payments  had 
been  or  were  being  made  thereon.  The  company  paid 
dividends  to  its  policy-holders,  from  time  to  time,  ag- 
gregating $8,866.16,  no  part  of  which  has  been  re- 
turned. 

Appellees  in  advancing  the  $20,000  did  not  contract 
for,  nor  expect  to  receive,  and  they  have  not  received, 
any  profit  therefor  other  than  as  enjoyed  proportion- 
ately by  every  other  member  of  the  company.  All  said 
sum  was  expended  by  the  company  for  the  benefit  of  all 
the  members  and  policy-holders.  The  remaining  sum 
of  $2,500  which  has  not  been  returned  to  appellees  (by 
being  paid  to  the  bank  or  otherwise),  has  been  paid 
to  the  bank  by  Coate,  Furnas  and  Byers,  who  executed 
the  renewal  note  therefor  as  above  set  out.  Such  sum 
has  not  been  repaid  to  them,  and  on  January  17,  1911, 
they  filed  with  the  receiver  a  waiver  of  any  right  to 
such  repayment.  The  court  includes  in  the  finding  cer- 
tain statements  of  the  assets  and  liabilities  of  the  com- 
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pany  on  December  31,  1907,  July  31,  1908,  September 
30,  1908,  and  May  31,  1909,  respectively,  being  at  the 
close  of  the  respective  months  in  which  the  payments 
aggregating  $17,500  for  application  on  the  note  and 
its  renewals  held  by  the  bank  and  executed  by  appellees 
were  made.  These  statements  indicate  that  at  each  of 
such  times  the  company  was  apparently  in  sound  finan- 
cial condition.  The  court  finds  that  the  financial  condi- 
tion of  the  company  immediately  after  making  such 
payments  was  substantially  the  same  as  on  the 
dates  of  such  statements  respectively.  Early  in  1910 
serious  dissension  arose  among  the  officers  and  di- 
rectors. Each  party  sent  communications  to  the  pol- 
icy-holders in  advocacy  of  the  merits  of  the  controversy 
from  its  standpoint.  As  a  result  a  large  and  unusual 
number  of  the  members  surrendered  their  policies, 
which  were  canceled,  and  the  unearned  premiums 
thereon  returned  in  cash,  aggregating  about  $16,000,  in 
a  period  of  ninety  days  after  April  1,  1910.  Mutual 
policies  were  issued  for  periods  of  from  one  to  five 
years.  On  November  17,  1910,  the  company  was  ad- 
judged insolvenit  and  appellant  appointed  receiver.  At 
that  time  there  were  unpaid  fire  loss  claims  aggregating 
$17,525.21.  There  were  also  miscellaneous  liabilities 
other  than  claims  based  on  premiums  paid,  but  un- 
earned, aggregating  $889.95.  The  total  assets  of  the 
company,  exclusive  of  the  contingent  liability  of  its 
members  on  premium  notes  given,  amounted  to  $6,- 
736.84.  In  order  that  the  fire  losses  and  expenses  of 
the  receivership  might  be  paid,  the  receiver,  by  order 
of  court,  levied  and  collected  from  all  the  assessable 
members  an  annual  premium  on  the  premium  notes 
held  by  the  company.  From  such  source  the  receiver 
realized  $14,589.02,  collected  from  440  members.  Five 
hundred  of  the  policy-holders  had  previously  prepaid 
their  premiums  for  a  year  beyond  November  17,  1910, 
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ag:gregating  $11,723.22.  In  levying  such  assessments, 
the  receiver  took  account  of  such  prepaid  premiums 
and  adjusted  them  by.  making  proper  credits  on  the  in- 
volved assessments,  leaving,  however,  a  balance  of  pre- 
paid premiums  not  restored  to  certain  policy-holders. 
Drawing  on  the  fund  arising  from  the  assets  that  came 
into  his  hands  and  the  sum  realized  from  such  assess- 
ment, the  receiver  has  paid  all  the  liabilities  of  the  com- 
pany, except  the  cost  of  the  receivership,  the  costs  and 
expenses  incident  to  the  prosecution  of  this  suit,  and 
claims  based  on  such  unearned  premiums  not  restored. 
He  has  in  his  hands  an  unexpended  balance  of  $4,916. 
The  receiver  has  not  repaid  to  the  assessed  members 
any  part  of  the  sums  collected  from  them  respectively 
through  such  assessment,  and  the  balance  remaining 
in  his  hands  is  not  sufficient  to  that  end.  No  part  of 
the  sum  aggregating  $18,717.73,  including  interest, 
paid  by  the  company  on  said  note,  and  the  renewals 
thereof,  executed  by  appellees  to  the  bank,  has  been  re- 
paid to  the  company  or  to  the  receiver. 

On  the  facts  so  found,  the  court  stated  five  conclu- 
sions of  law  to  the  effect  that  the  law  is  with  the  ap- 
pellees, and  that  appellant  is  not  entitled  to  recover; 
that  certain  members  and  policy-holders  are  estopped 
from  maintaining  the  action,  and  that  certain  mem- 
bers are  so  estopped  by  reason  of  their  knowledge  and 
acquiescence  in  the  facts  attending  the  advancing  and 
use  of  said  sum  of  $20,000,  and  its  repajrment  in  part, 
and  that  as  a  consequence,  the  receiver  is  not  enti- 
tled to  maintain  the  action  for  their  benefit,  and  not 
being  entitled  to  recover  for  all  the  members  and  pol- 
icy-holders, he  cannot  recover  for  the  benefit  of  any  of 
them;  that  aopellees  are  entitled  to  recover  costs.  If 
the  conclusions  to  the  effect  that  by  reason  of  the  prin- 
ciple of  estoppel  operating  against  certain  members  and 
policy-holders  the  receiver  is  not  entitled  to  maintain 
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this  action  are  correctly  stated  on  the  finding,  it  fol- 
lows that  the  general  conclusions  that  the  law  is  with 
appellees  and  that  they  are  entitled  to  recover  costs 
are  correctly  stated  also.  We  proceed  to  consider  the 
conclusions. 

The  promoters  of  the  Indiana  State  Fire  Insurance 
Company  in  considering  its  organization  were  con- 
fronted by  a  statute  providing  in  substance  that  such 
a  company  might  be  authorized  to  issue  policies  of  in- 
surance against  loss  by  fire,  etc.,  "when  applications  for 
insurance  in  which  there  shall  be  taken  not  less  than  a 
hundred  thousand  dollars,  in  bona  fide  premium  notes 
and  $20,000  in  cash  by  any  such  company,  and  of  which 
it  shall  be  at  the  time  possessed."  §4651  Bums  1908, 
1914,  supra. 

Appellant  contends,  and  appellees  apparently  con- 
cede, that  such  statute  contemplated  that  the  $20,000 
mentioned  should  be  paid  on  applications  for  in- 

1.  surance.  In  our  judgment  appellant  correctly 
interprets  the  statute  in  this  respect.  The  pro- 
moters and  incorporators  of  the  Indiana  State  Fire  In- 
surance Company,  among  whom  were  included  appel- 
lees, did  not  so  proceed.  Being  uncertain  as  to  the 
meaning  of  the  statute  in  the  respect  under  considera- 
tion and  as  to  whether  the  advancinjg:  of  the  sum  by 
the  incorporators  or  a  number  of  them  would  satisfy  its 
terms,  they  applied  to  the  state  official  charged  with  the 
duty  of  supervising  insurance  companies  and  their  or- 
ganization for  information.  By  him  they  were  advised 
in  substance  that  the  statute  did  not  require  that  the 
sum  mentioned  should  be  paid  on  applications  for  in- 
surance; that  the  essential  element  was  the  good-faith 
acquisition  and  possession  of  the  sum,  and  its  avail- 
ability for  the  legitimate  purposes  of  the  company ;  that 
the  statute  would  be  satisfied  if  the  incorporators  or 
Vol.  65—14 
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any  of  them  advanced  the  money  under  an  arrangement 
by  which  it  should  be  returned  to  them  when  the  finan- 
cial condition  of  the  company  would  permit,  keeping 
in  view  its  obligation  to  its  policy-holders;  that  the 
statute  had  received  a  practical  interpretation  to  that 
effect  in  the  organization  and  licensing  of  other  com- 
panies. Application  having  been  made  to  the  Attor- 
ney-General of  the  state,  he  in  a  written  opinion  sub- 
stantially concurred  in  the  opinion  of  the  auditor 
2.  of  state.  Of  course,  the  opinion  of  the  auditor 
of  state  interpreting  a  statute  with  the  enforce- 
ment of  which  he  is  charged,  or  the  opinion  of  the  At- 
torney-General in  construing  such  a  statute,  is  not  bind- 
ing on  the  courts,  but  the  fact  of  such  opinions  is  en- 
titled to  weight  in  determining  the  bona  fides  of  action 
based  thereon.  Appellees  thereupon  in  the  utmost 
good  faith  executed  their  note  by  which  they  procured 
$20,000  and  obligated  themselves  to  pay  the  note  when 
due.  They  delivered  the  sum  to  the  company.  The 
company  accepted  it  with  full  knowledge  of  its  source, 
and  under  an  arrangement  by  which  it  was  to  be  re- 
paid when  the  finances  of  the  company  would  safely 
permit.  The  company  received  the  full  benefit  of  the 
money,  placing  it  in  a  fund  subsequently  drawn  on  to 
pay  fire  losses,  expenses,  dividends  to  its  members,  etc. 
Appellees  in  advancing  the  money  were  actuated  by  no 
improper  or  selfish  motive ;  they  neither  contracted  for 
nor  expected  to  receive  any  advantage  or  benefit  pecul- 
iar to  themselves;  they  did  not  receive  any  such  ad- 
vantage or  benefit.  Risking  the  loss  of  the  sum  ad- 
vanced, as  subsequently  they  did  lose  a  substantial  part 
of  it,  they  were  actuated  solely  by  a  purpose  and  desire 
to  advance  the  interests  of  the  company.  They  made 
no  eifort  to  conceal  the  fact  that  they  had  advanced 
the  money,  and  that  conditionally  it  was  to  be  repaid  to 
them,  but  on  the  contrary  took  steps  by  which  every 


MAY  TERM,  1917.  211 

Welliver,  Rec.,  v.  Coate — 65  Ind.  App.  195. 

applicant  for  insurance  and  every  member  of  the  com- 
pany on  becoming  such  should  be  fully  informed  of  the 
facts,  and  as  a  general  rule  such  applicants  and  mem- 
bers were  so  informed. 

From  time  to  time  the  company  in  harmony  with  the 
original  understanding  discharged  its  conditional  obli- 
gation in  part  by  paying  money  to  the  bank  for  ap- 
plication on  the  note  and  its  renewals,  until  $17,500  of 
the  principal  and  $1,217.73  of  the  interest,  or  a  total 
of  $18,717.73  had  been  paid.  Facts  are  found  to  the 
effect  that  when  each  of  the  payments  was  made,  the 
financial  condition  of  the  company  was  apparently  such 
as  to  justify  an  honest  belief  that  it  could  be  safely  done. 
This  action  is  predicated  on  the  fact  of  such  payments. 
The  receiver  sues  to  recover  back  the  amount  paid,  witli 
interest. 

It  appears  from  the  finding  that  the  policy-holders  and 
members  of  the  insurance  corporation  are  financially 
interested  in  this  litigation,  if  at  all,  in  their  capacity 
as  creditors  based  on  the  fact  of  the  assessments  paid 
and  advanced  by  them.  From  the  conclusions  of  law, 
it  is  apparent  that  the  decision  in  favor  of  appellees 
was  based  on  estoppel  operating  against  certain  policy- 
holders and  members  who  claim  to  be  creditors,  by 
reason  of  assessments  paid  and  advanced.  It  is  appel- 
lant's contention,  however,  that  the  cause  of  action  on 
which  the  receiver  sued  was  that  of  the  corporation, 
rather  than  that  of  the  individual  policy-holders,  and 
hence  that  estoppel  operating  against  certain  of  the 
latter  did  not  defeat  the  action.  Respecting  the  title 
of  a  receiver,  and  the  basis  of  his  right  to  bring  and 
maintain  actions,  we  quote  the  following  from  Marion 
Trust  Co.  V.  Blish  (1908),  170  Ind.  686,  691,  84  N.  E. 
814,  85  N.  E.  344,  18  L.  R.  A.  (N.  S.)  347:  "There 
can  be  no  doubt  of  the  proposition  that  it  is  the  general 
mle  that  in  the  ordinary  receivership  which  is  extended 
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over  the  affairs  of  an  insolvent  corporation,  the  re- 
ceiver can  only  sue  in  the  right  of  the  corporation,  and 
that  he  is  subject  to  all  of  the  equities  which  would 
have  been  available  against  it.  This  rule  is  subject  to 
the  exception  that  the  receiver  so  far  represents  the 
general  creditors  that  he  may  avoid  transactions  in 
fraud  of  their  rights.  'Since  the  appointment  of  a  re- 
ceiver in  limine  does  not  affect  any  questions  of  right 
involved  in  the  action,  and  does  not  change  any  contract 
relations  or  rights  of  action  existing  between  parties, 
it  follows  as  a  general  rule  that  in  ordinary  actions 
brought  by  a  receiver  in  his  official  capacity,  to  recover 
upon  an  obligation  or  demand  due  to  the  person  or 
estate  which  has  passed  under  the  receiver's  control, 
the  defendant  may  avail  himself  of  any  matter  of  de- 
fense which  he  might  have  urged  had  the  action  been 
brought  by  the  original  party  instead  of  by  his  receiver.' 
High,  Receivers  (3d  ed.),  §245.  In  a  subsequent  sec- 
tion of  the  same  work  the  author  says:  **While  the 
receiver  of  an  insolvent  corporation  is  thus  treated  as 
the  representative  of  both  creditors  and  shareholders, 
so  far  as  any  beneficial  interest  is  concerned,  yet,  for 
the  purpose  of  determining  the  nature  and  extent  of  his 
title,  he  is  regarded  as  representing  only  the  corporate 
body  itself,  and  not  its  creditors  or  shareholders,  being 
vested  by  law  with  the  estate  of  the  corporation,  and 
deriving  his  own  title  under  and  through  it.  For  pur- 
poses of  litigation,  therefore,  he  takes  only  the  rights 
of  the  corporation,  such  as  could  be  asserted  in  its  own 
name,  and  upon  that  basis  only  can  he  litigate  for  the 
benefit  of  either  shareholders  or  creditors,  except  when 
acts  have  been  done  in  fraud  of  the  rights  of  the  latter, 
but  which  are  valid  as  against  the  corporation  itself, 
in  which  case  he  holds  adversely  to  the  corporation.' 
High,  Receivers  (3d  ed.),  §315." 

Considering  the  cause  of  action  as  the  corporation's, 
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and  that  appellant  acquired  from  it  his  right  to  bring 
and  maintain  the  action,  we  are  confronted  with  the 
following  situation:  Appellees,  actuated  solely  by  a 
purpose  to  further  the  interests  of  the  company,  and 
with  no  hope  or  expectation  of  benefit  to  themselves, 
except  such  as  they  would  enjoy  in  common  with  all 
the  members,  in  perfect  good  faith  advanced  the  money 
involved.  The  corporation  at  the  time  of  receiving  it, 
and  in  consideration  of  its  advancement,  through  its 
board  of  directors,  acting  by  unanimous  vote,  agreed  to 
repay  it  when  and  as  the  financial  condition  of  the  com- 
pany permitted.  The  cori)oration  used  the  money  for 
its  own  purposes,  and  kept  its  agreement  to  the  extent 
of  repaying  $17,500  and  interest.  From  the  beginning 
of  the  transaction  to  the  end,  appellees  were  not  guilty 
of  fraud,  bad  faith  or  neglect.  This  action  is  brought 
to  recover  the  sum  paid.  The  mere  statement  of  the 
facts  is  apparently  convincing  that  had  no  receiver  been 
appointed,  the  corporation  could  not  have  maintained 
the  action  and  consequently  that  the  receiver,  if  suing  in 
its  right,  cannot  maintain  it.  There  are  other  argu- 
ments and  facts,  however,  that  must  be  considered. 

Thus  it  is  urged  that  the  entire  transaction  by  which 
the  corporation  received  money  and  in  part  returned 
it  was  illegal  and  ultra  vires.    The  transaction  by  which 
the  money  was  advanced  to  the  company  considered 
by  itself  was  in  effect  a  loan.    It  was  a  loan  of  money 
to  the  company  to  be  used  by  it  for  legitimate  purposes. 
It  was  so  used.    It  was  expended  in  the  pajrment  of  fire 
losses,  expenses  and  dividends  declared  in  favor  of 
members.    In  the  absence  of  a  prohibitory  pro- 
3.    vision  in  its  charter  or  in  its  enabling  and  gov- 
erning act,  it  is  neither  illegal  nor  ultra  vires 
for  a  corporation  to  borrow  money  to  carry  out  the  pur- 
poses for  which  it  was  organized.     Wright  V.  Hughes 
(1889),  119  Ind.  324,  21  N.  E.  907,  12  Am.  St.  412. 
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Und«r  the  facts  here,  however,  the  advancing  of 
4.    money  cannot  be  considered  as  an  independent 

transaction.  It  cannot  be  disassociated  from  the 
statutory  requirement  respecting  the  acquisition  and 
possession  of  $20,000  in  cash  as  a  condition  to  the  right 
to  issue  policies.  The  statute  then  in  force  (§4651 
Bums  1908)  contemplated  that  that  sum  be  advanced 
on  applications  for  insurance,  and  that  it  be  held  and 
used  for  the  proper  purposes  of  the  company.  The  ad- 
vancing  of  a  like  sum  by  appellees  was  intended  as  a 
compliance  with  the  statutory  requirement.  It  was 
based  on  a  misinterpretation  of  the  statute.  Appellees, 
however,  as  found  by  the  court,  proceeded  in  good  faith. 
If,  under  such  circumstances,  the  receipt  of  the  money 
by  the  corporation  with  the  conditional  agreement  to 
repay  it  and  its  subsequent  repayment  in  part  should 
be  deemed  to  be  ultra  vires,  for  the  reason  that  such  a 
method  of  acquiring  money  or  an  agreement  to  repay 
it,  or  its  actual  repayment,  however  acquired,  was  not 
within  the  purview  of  the  statute,  then  the  case  pre- 
sents itself  as  follows:  The  action  is  not  brought  to 
annul  the  arrangement  made  between  appellees  and  the 
corporation,  or  to  enjoin  the  taking  of  steps  to  carry  it 
out.  The  contract  has  been  executed  on  each  side.  No 
one  interested  raised  any  voice  of  protest  prior  to  or  at 
the  time  it  was  carried  out,  or  when  any  steps  were 
taken  to  perform  it.  Appellees  advanced  the  money. 
The  corporation  received  and  used  it  for  legitimate  pur- 
poses. It  made  exactly  the  same  use  of  the  sum  ad- 
vanced by  appellees  that  it  would  have  made  of  a  like 
sum  paid  on  applications  for  insurance  as  contemplated 
by  the  statute.  In  the  actual  case  the  corporation 
created  a  liability  to  repay  conditioned  on  its  reason- 
able financial  ability  to  do  so.  Had  the  statute  been 
followed,  the  company,  by  receiving  the  money  on  in- 
surance applications,  the  policies  thereafter  being  is- 
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sued,  would  have  created  a  liability  conditioned  on  fire 
losses  occurring.  To  the  extent  that  the  sum  advanced 
by  appellees  is  involved  in  this  action  the  company  re- 
paid it.  "The  rule  is  now  too  thoroughly  established 
to  be  longer  open  to  question,  that  where  a  contract  has 
been  executed  and  fully  performed  on  the  part  of  the 
corporation,  or  of  the  party  with  whom  it  contracted, 
neither  will  be  permitted  to  insist  that  the  contract  was 
not  within  the  power  of  the  corporation.'*  Wright  V. 
Hughes,  supra,  and  cases.  "Where  a  corporation  re- 
ceives the  money  or  property  of  another  under  an 
agreement  or  duty  to  account  therefor  it  may  be  com- 
pelled to  perform  such  duty  though  the  transaction  was 
ultra  vires."  7  R.  C.  L.  677.  Certain  language  used 
in  Rankin  v.  Emigh  (1910),  218  U.  S.  27,  88,  80  Sup. 
Ct.  672,  54  L.  Ed.  915,  is  worthy  of  consideration  here, 
viz. :  "No  authority  has  been  cited,  and  we  think  none 
can  be,  to  deny  the  power  of  a  banking  corporation,  or 
any  other  corporation,  to  disgorge  property  of  another 
which  it  had  got  into  its  possession  by  any  means  what- 
ever under  a  duty  to  disgorge.  It  may  have  had  no 
legal  power  to  take  the  steps  by  which  the  money  of 
these  plaintiffs'  assignors  came  to  its  hands;  but  hav- 
ing taken  such  steps  and  obtained  their  money  no 
such  absurdity  exists  as  a  legal  obstacle  to  its  sur- 
rendering it.  It  would  be  a  reproach  to  the  law  to 
hold  any  such  doctrine  of  inequity.  Belmt  V.  Heine- 
man,  128  Wisconsin,  398,  401,  (107  N.  W.  834)."  On 
the  subject  of  the  relation  of  the  doctrine  of  ultra 
vires  to  executed  contracts,  see,  also,  the  following; 
State  Board,  etc.  V.  Citizens'  St  R.  Co.  (1874),  47 
Ind.  407,  17  Am.  Rep.  702;  Louisville,  etc.,  R,  Co. 
V.  Flanagan  (1888),  113  Ind.  488,  14  N.  E.  870,  3  Am, 
St.  674;  Emigh  V.  Earling  (1908),  134  Wis.  565,  115 
N.  W.  128,  27  L.  R.  A.  (N.  S.)  243;  Manchester,  etc., 
Railroad  v.  Concord  Railroad  (1889),  66  N.  H.  100,  20 
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Atl.  383,  9  L,  R.  A.  689,  49  Am.  St.  582 ;  Central  Trans- 
partaiion  Co.  v»  PtUlman^s,  etc.,  Car  Co.,  35  L.  Ed.  55, 
note;  In  re  Assignmeni  Mutvjal,  etc.,  Ins.  Co.  70  Am. 
St.,  note  167. 

We  do  not  overlook  the  fact  that  when  the  transac- 
tions involved  here  were  had  appellees  were  members 

of  the  board  of  directors  of  the  insurance  com- 
5.     pany.    It  is  miiversally  held  that  transactions 

between  a  corporation  and  its  managing  officers 
or  directors,  wherein  money  is  advanced  to  the  former 
by  the  latter,  will  be  carefully  examined  by  the  courts 
to  determine  whether  such  transactions  were  fair  and 
just,  and  whether  there  has  been  any  fraud  or  over- 
reaching on  the  part  of  such  officers  or  directors.  Such 
transactions  when  not  duly  authorized  are  usually  re- 
garded as  voidable  at  the  election  of  the  corporation. 
Bossert  v.  Geis  (1914),  57  Ind.  App.  384,  107  N. 
E.  95,  and  cases;  Green  v.  Felton  (1908),  42  Ind. 
App.  675,  84  N.  E.  166.  But  when  such  a  transac- 
tion is  not  prohibited  by  law,  "The  broad  doctrine 
that  the  officers  of  a  corporation  cannot  in  their  own 
names  contract  with  it  is  unreasonable.  Such 
a  holding  would  virtually  deny  to  corporations  the 
credit  upon  which  their  business  may  be  transacted.  If 
the  right  of  Tiie  stockholders  and  officers  of  a  corpora- 
tion to  advance  money  to  it  to  carry  on  its  affairs,  or  to 
endorse  for  it  and  obtain  money  for  such  purpose,  is 
denied,  it  would  result  in  depriving  the  corporation  of 
its  most  ready  and  frequent  source  of  credit.  If  di- 
rectors can  lend  money  to  the  corporation,  or  endorse 
for  it,  under  the  laws  in  this  state,  they  should  certainly 
have  the  right  to  collect  their  debt  or  be  secured  therein 
as  is  accorded  by  law  to  other  creditors.'*  Levering  v. 
Bimel  (1896),  146  Ind.  545,  554,  45  N.  E.  775.  See, 
also,  Bristol,  etc.,  Mfg.  Co.  v.  Probasco  (1878),  64  Ind. 
406;  Twivr-Lick  Oil  Co.  V.  Marbury  (1875),  91  U.  S. 
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587,  23  L.  Ed.  .328;  2  Thompson,  Corporations  (2d  ed.) 
§1247. 

The  transaction  here  has  been  submitted  to  the  care- 
ful scrutiny  of  the  trial  court.    The  finding  makes  a 
very  strong  case  that  appellees'  conduct  was 

6.  characterized  by  openness  and  entire  good  faith. 
They  sought  no  advantage.    They  anticipated 

no  gain  to  themselves.  Having  an  eye  single  to  the 
company's  good,  as  they  understood  it,  they  ran  the 
hazard  of  loss  subsequently  suffered.  We  do  not  be- 
lieve that  the  receiver  by  virtue  of  his  title  acquired 
from  the  cori)oration  can  maintain  this  action. 

We  have  yet  to  consider  the  case  in  its  relation  to 

the  members  and  policy-holders  of  the  corporation  who 

by  reason  of  advance  payments  on  their  policies 

7.  and  by  the  payment  of  assessments  on  the  call  of 
the  receiver  may  be  deemed  to  be  creditors  of  the 

company.  In  fact  there  are  no  unpaid  creditors  except 
such  members  and  policy-holders.  **When  a  court  has 
taken  possession  of  the  property  of  an  insolvent  cor- 
poration for  administration,  and  appointed  a  receiver, 
the  property  of  the  corporation  is  a  trust  fund  for  the 
payment  of  its  debts.  *  *  *  Such  receiver  repre- 
sents the  creditors  as  well  as  the  stockholders  and  holds 
the  property  for  the  benefit  of  both.  He  is  the  trustee 
for  both,  and,  as  trustee  for  the  creditors,  can  maintain 
and  defend  actions  which  the  corporation  could  not." 
Franklin  Nat  Bank  V.  Whitehead  (1897) ,  149  Ind.  560, 
583,  49  N.  E.  592,  39  L.  R.  A.  725,  63  Am.  St.  302. 
The  receiver  in  his  capacity  as  representative  of 

8.  the  general  creditors  may  avoid  transactions  had 
by  the  corporation  in  fraud  of  their  rights. 
Marian  Trust  Co.  V.  Blish,  supra.    As  to  claims 

9.  based  on  transactions  had  by  a  corporation,  and 
which  are  binding  on  it  but  which  are  fraudu- 
lently prejudicial  to  the  general  creditors,  the  receiver 
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as  a  representative  of  the  latter  holds  adversely  to  the 
former.     High,  Receivers  (3d  ed.)   §315. 

The  second,  third,  and  fourth  conclusions  of  law  deal 
with  the  case  in  its  relation  to  members  and  policy- 
holders as  creditors  with  claims  originating  as 
7.     aforesaid.     If,  under  the  facts  found,  this  action 
may  be  maintained  by  the  receiver  as  the  repre- 
sentative of  such  creditors,  it  is  on  the  theory  that  they 
as  members  and  policy-holders  dealt  with  the  company 
and  became  members  and  policy-holders  in  reliance  on 
the  behef  that  the  sum  of  $20,000  involved  had  been 
paid  on  applications  for  insurance  as  required  by  the 
statute,  rather  than  that  it  had  been  advanced  by  ap- 
pellees as  aforesaid.    The  finding,  however,  renders  the 
existence  of  any  such  belief  impossible  as  to  the  greater 
number  of  the  members  and  policy-holders.    The  find- 
ing is  to  the  effect  that  as  a  general  rule  the  members 
and  policy-holders  at  the  time  they  applied  for  insur- 
ance, and  when  the  policies  were  issued,  were  fully  and 
specifically  informed  respecting  the  advancing  of  such 
sum  by  appellees,  and  the  arrangement  by  which  it  was 
to  be  repaid.    With  such  knowledge  they  became  mem- 
bers and  policy-holders.    Under  the  finding  there  were 
exceptions,  but  the  class  that  acted  with  full  knowledge 
I    was  by  far  more  numerous  than  the  class  that  did  not 
Y  have  such  knowledge.    The  sum  advanced  by  appellees 
1  became  a  part  of  a  fund  drawn  on  for  the  pajmient 
I  of  dividends  aggregating  more  than  $8,000.    The  mem- 
I  bers  of  each  class  alike  received  and  retained  dividends 
\  apportioned  to  them.    It  is  apparent  that  as  to  the 
I  members  of  the  class  that  had  full  knowledge  of  the 
^cts,  the  foundation  of  the  cause  of  action  prosecuted 
in  their  behalf  as  beneficiaries  has  crumbled.    By  their 
acquiescence  they  are  estopped.    As  having  a  bearing, 
see  the  following:     Bent  V.   Underdown   (1900),  156 
Ind.  516,  60  N.  E.  307;  Bruner  v.  Brown  (1894),  139 
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Ind.  600,  38  N.  E.  318;  Reel  V.  Brammer  (1913),  56 
Ind.  App.  180,  101  N.  E,  1043 ;  Lea  V.  Iron  Belt,  etc., 
Co.  (1906),  147  Ala.  421,  42  South.  415,  8  L.  R.  A. 
(N.  S.)  279, 119  Am.  St.  93 ;  First  Nat.  Bank  V.  Gustin, 
etc.,  Mining  Co.  (1890),  42  Minn.  327,  44  N.  W.  198, 
6  L.  R.  A.  676,  18  Am.  St.  510 ;  Hospes  V.  Northwest- 
em,  etc.,  Car  Co.  (1892),  48  Minn.  174,  50  N.  W. 
1117,  15  L.  R.  A.  470,  31  Am.  St.  637 ;  Hill  V.  Railroad 
(1906),  143  N.  C.  539,  55  S.  E.  854,  9  L.  R.  A.  (N. 
S.)  606,  and  note. 

A  cause  of  action  exists  then,  if  at  all,  in  favor  of  a^ 
class  of  creditors,  rather  than  in  favor  of  all  the  gen- 
eral creditors.    A  receiver,  as  trustee  for  credi-j 

10.   tors,  may  prosecute  only  those  causes  of  which 
all  the  general  creditors  are  beneficiaries.     In-i 
terests  peculiar  to  a  class  of  creditors,  and  from  the/ 
benefits  of  which  the  general  creditors  are  excluded, 
are  not  represented  by  a  general  receiver  for  purposes^ 
of  vindicating  rights  based  thereon  by  litigation.  Other- 
wise would  be  to  permit  him  to  act  in  antagonism  to  the 
beneficiaries  of  the  trust  which  he  represents.    It  re- 
sults that  on  the  assumption  that  the  receiver  sues  as 
trustee  for  the  creditors,  he  cannot,  under  the  finding, 
maintain  this  action.     It  follows  that  there  is  no  error 
in  the  conclusions  of  law.    Marion  Trust  Co.  v.  Blish, 
supra;  Sellers  v.  Hayes  (1904),  163  Ind.  422,  429,  72 
N.  E.  119;  Ellison  V.  Ganiard  (1906),  167  Ind.  471, 
79  N.  E.  450 ;  Reel  V.  Brammer,  supra. 

Other  questions  presented  are  disponed  of  by  our  dis- 
cussion of  the  conclusions  of  law.     Judgment  affirmed. 

Nora.— Reported  in  114  N.  E.  775.    See  under  (2)  36  Cyc  1140; 
(8)  10  Cyc  1101;  (4-7)  22  Cyc  1414,  1415. 
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SuPREBflB  Lodge  Knights  of  Pythias  v.  Graham. 

[No.  9,100.     Filed  January  25,  1917.     Rehearing  denied  March 
28,  1917.    Transfer  denied  June  29,  1917.] 

1.  Appeal. — Review. — Evidence.  —  Sufficiency.  —  In  determining 
the  sufficiency  of  the  evidence  to  sustain  the  yerdict,  the  court 
on  appeal  will  look  only  to  the  evidence  most  favorable  to 
appellee,    p.  222. 

2.  Affbal. — Review. — Invited  Error.  —  Instructions. — ^Appellant 
cannot  be  heard  to  complain  of  an  instruction  as  being  outside 
the  evidence,  where  it  tendered  an  instruction  embodying  the 
same  legal  proposition,    p.  224, 

3.  Appeal. — Subsequent  AppedL — Law  of  the  Case. — ^In  an  ac- 
tion upon  a  contract  of  insurance  issued  by  a  fraternal  order, 
the  holding  of  the  Appellate  Court  in  a  former  appeal  that  the 
acceptance  of  the  written  application  constituted  a  written  con- 
tract of  insurance  is  the  law  of  the  case  on  a  subsequent  appeal, 
p.  224. 

4.  EvmENCB. — Fact  in  Issue. — Conclusion. — In  an  action  upon  a 
fraternal  order  certificate  of  insurance,  a*  question  to  a  witness 
to  didt  an  answer  as  to  when  lie  determined  to  approve  an 
application  for  insurance  and  accept  the  risk  was  improper,  as 
calling  for  a  condusion,  where  it  was  for  the  jury  to  determine 
the  time  of  the  final  approval  of  the  insurance  contract,    p.  226. 

5.  Witnesses. — Examtinatunu — Assumption  of  Fact. — In  an  ac- 
tion on  an  insurance  contract,  a  question  to  a  witness  as  to  the 
date  when  he  determined  to  approve  an  application  for  insur- 
ance and  accept  the  risk  was  improper  as  assuming  that  he 
had  authority  to  approve  the  application  and  accept  the  risk, 
and  that  he  determined  to  do  so.    p.  225. 

Prom  Benton  Circuit  Court ;  Burton  B.  Berry,  Judge. 

Action  by  Etta  Graham  against  the  Supreme  Lodge 
Knights  of  Pythias.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Affirmed. 

Stanshury  &  BiUings  and  Fraser  &  Isham,  for  appel- 
lant. 

John  J.  Hall,  E.  G.  Hall,  Samuel  R.  Artman  and 
WilUam  H.  Smith,  for  appellee. 

Ibach,  p.  J. — ^This  is  an  action  by  appellee  against 
appellant  on  a  contract  of  insurance.    From  a  judg- 
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ment  for  appellee,  appellant  appeals.  This  is  a  second 
appeal.  In  the  former  appeal  (Supreme  Lodge,  etc.  V. 
Graham,  49  Ind.  App.  535,  97  N.  E.  806) ,  this  court  re- 
versed a  judgment  in  favor  of  appellee  on  the  evidence. 
The  only  error  discussed  in  appellant's  brief  is  the  over- 
ruling of  its  motion  for  a  new  trial.  The  grounds  of 
such  motion  relied  on  question  the  verdict  as  not  being 
sustained  by  sufficient  evidence  and  as  being  contrary 
to  law,  the  giving  or  refusal  to  give  certain  instruc- 
tions and  the  exclusion  of  certain  evidence.  The  cause 
was  submitted  to  a  jury  for  trial  on  the  issues  formed 
by  the  second  paragraph  of  the  complaint  and  the  sev- 
eral paragraphs  of  answer  filed  by  appellant.  These 
pleadings  are  substantially  the  same,  if  not  identical, 
with  those  of  the  former  trial. 

The  propositions  by  which  appellant  seeks  to  sustain 
its  assigned  error  in  the  overruling  of  its  motion  for  a 
new  trial  are  as  follows :  "1.  This  case,  having  been, 
on  former  appeal,  reversed  on  the  ground  that  the  evi- 
dence was  not  sufficient  to  support  the  verdict,  and  the 
evidence  in  the  retrial  being  in  all  respects  substantially 
the  same  as  in  the  former  trial,  the  opinion  of  this  court 
in  the  former  appeal  is  the  law  of  this  case,  and  decisive 
of  the  insufficiency  of  the  evidence.  2.  Aside  from 
the  rule  of  the  law  of  the  case,  the  evidence  is  not  suf- 
ficient to  support  the  verdict.  8.  Before  the  applica- 
tion to  appellant  for  insurance  could  become  binding  it 
was  necessary  that  there  be  an  acceptance  by  appellant 
and  notice  thereof,  actual  or  constructive,  be  given  to 
the  applicant  during  his  life  and  instructions  so  declar- 
ing the  law  were  erroneously  refused.  4.  The  in- 
structions given  that  if  the  jury  found  that  appellant 
by  a  custom  established  had  treated  the  approval  of 
the  Medical  Examiner  in  Chief  as  acceptance  by  the 
Board  of  Control  then  approval  by  such  Medical  Exam- 
iner in  Chief  would  be  sufficient  to  warrant  a  verdict 
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•for  the  plaintiff,  were  erroneous  because  no  evidence 
of  such  custom  was  given.  5.  The  court  erred  in  not 
permitting  appellant's  certificate  clerk  to  testify  as  to 
when  he  determined  to  accept  the  application." 

The  jury  found  in  favor  of  appellee  on  all  the  essen- 
tial averments  of  the  complaint  and  in  determining  the 
sufficiency  of  the  evidence  to  uphold  such  ver- 

1.  diet  we  are  to  take  the  evidence  most  favorable 
to  the  appellee. 

It  is  apparent  that  the  jury  found  that  the  applica- 
tion was  accepted  or  finally  approved  on  April  11,  1905. 
If  there  is  any  evidence  to  sustain  such  finding,  di- 
rectly or  by  inference,  the  trial  court  did  not  err  in 
overruling  the  motion  for  a  new  trial  on  the  ground  of 
insufficiency  of  the  evidence.  As  we  view  the  case,  the 
sufficiency  of  the  evidence  is  not  made  to  depend  en- 
tirely upon  the  custom  in  appellant  order.  To  illus- 
trate such  view  we  refer  to  the  evidence  in  the  former 
trial  given  by  William  L.  Hunt  where  he  testified  "that 
the  application  was  approved  late  in  the  afternoon  of 
April  12;  that  he  made  the  indorsement  on  the  back 
of  the  certificate  (application)  showing  that  it  was  ap- 
proved (and  the  indorsement  itself  so  shows) ;  that  the 
certificate  was  then  mailed  to  Mr.  Walker  at  Indian- 
apolis, Indiana.''  After  setting  out  the  above  evidence 
and  in  a  discussion  of  the  testimony  of  Mr.  Walker 
given  on  that  trial,  this  court  says:  "If  there  were 
some  evidence  tending  to  show  that  the  certificate  of 
membership  was  received  in  Indianapolis  on  April  12, 
the  inference  could  be  properly  drawn  that  it  was  writ- 
ten on  April  11,  in  Chicago."  The  court  then  holds 
that  the  testimony  of  Walker  as  to  the  time  of  receiving 
the  certificate  was  so  indefinite  and  uncertain  in  its 
meaning  as  to  be  entitled  to  no  weight  whatever  as  evi- 
dence, and  reversed  the  case  on  such  point. 

In  other  words,  where  the  testimony  of  different  wit- 
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nesses  was  at  variance,  it  was  the  duty  of  the  jury  to 
reconcile  such  testimony  if  possible.  If,  as  according 
to  Hunt's  testimony,  the  certificate  was  not  mailed  in 
Chicago  until  after  its  acceptance  and  final  approval, 
and  it  was  actually  received  in  Indianapolis  on  the 
morning  of  April  12,  this  would  be  evidence  from  which 
the  jury  might  properly  infer  that  it  was  accepted  and 
-finally  approved  on  April  11.  This  is  the  effect  of  the 
holding  in  the  former  appeal  and,  as  the  testimony  of 
Mr.  Hunt  in  the  present  appeal  is  not  materially  dif- 
ferent, we  need  not  consider  the  question  of  custom  if 
there  is  any  evidence  tending  to  show  that  the  certif- 
icate of  membership  was  received  in  Indianapolis  on 
April  12. 

James  W.  Walker  testified  on  this  question  that,  'To 
the  best  of  my  recollection  I  had  it  on  the  12th  day  of 
April  at  nine  o'clock'  •  •  •  1905  *  *  *a.m."; 
that  he  procured  the  certificate  from  the  post  office  in 
Indianapolis,  Indiana,  postmarked  Chicago,  Illinois. 
This  same  witness  also  testifies  that  he  sent  some 
money  to  Mr.  Held  on  the  day  he  received  the  certif- 
icate, and  to  the  best  of  his  knowledge  it  was  April  12. 
Further  this  witness  testified,  '*To  the  best  of  my  belief 
and  before  my  God,  I  got  that  (referring  to  the  certif- 
icate) on  the  12th  day  of  the  month,  between  nine  and 
ten  o'clock."  The  deficiency  in  the  evidence  pointed 
out  in  the  former  opinion  was  thus  supplied  and  when 
taken  with  the  testimony  of  Mr.  Hunt  warranted  the 
jury  in  drawing  the  inference  that  the  application  was 
accepted  by  the  board  of  control  on  April  11.  Under 
the  law  of  the  case  there  was  evidence  to  support  the 
verdict. 

Appellant  complains  of  Nos.  2  and  6  of  the  court's 
instructions.  The  objection  is  that  they  went  en- 
tirely beyond  the  evidence.  Each  of  these  instructions 
told  the  jury  that  if  the  appellant  had  by  a  course 
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of  conduct  established  and  fixed  a  general  custom 
of  treating  and  accepting  the  approval  of  the  applica- 
tions by  the  medical  examiner  in  chief  as  an  accept- 
ance thereof  by  the  board  of  control,  then  the  accept- 
ance by  the  medical  examiner  in  chief  amounted  to  an 
acceptance  by  the  appellant.  There  was  some  evidence 
of  such  custom  and  the  court  committed  no  error  in 
the  giving  of  the  instructions.  A  further  and  addi- 
tional reason  why  appellant  should  not  be  heard 
2.  to  complain  is  that  by  instruction  No.  16  ten- 
dered by  it  the  same  legal  proposition  was  stated 
as  the  law  with  reference  to  the  certificate  clerk.  Com- 
plaint is  made  of  the  refusal  of  the  court  to  give  certain 
instructions  tendered  by  appellant.  These  instructions 
are  predicated  on  the  theory  that  the  application  of 
Bailey  was  an  offer  and  to  constitute  a  contract  there 
must  be  shown  an  acceptance  of  such  oifer  and  notice 
thereof,  either  actual  or  constructive,  to  Bailey  during 
his  life ;  and  that  the  mailing  of  the  certificate  of  mem- 
bership to  appellant's  agent  at  Indianapolis,  for  de- 
livery to  Bailey,  did  not  constitute  notice  to  Bailey  or 
prevent  appellant  from  recalling  from  its  agent  in  In- 
dianapolis such  certificate  and  notice;  and  that  there- 
fore the  mailing  of  such  certificate  to  the  appellant's 
agent  at  Indianapolis  for  delivery  to  Bailey  did  not  con- 
summate a  contract. 

In  this  appeal  the  law  of  the  case  determines  this 
question.    It  was  claimed  on  behalf  of  appellant  in  the 
former  appeal  that  the  acceptance  of  the  written 
8.    application  constituted  a  written  contract  of  in- 
surance.   And  this  court  in  effect  so  held.    The 
appellant's  substantial  rights  were  not  affected  by  the 
refusal  to  give  such  instructions  and  no  reversible  error 
was  committed. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
permit  the  witness  William  L,  Hunt  to  state  the  date 
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when  he  determined  to  approve  the  application 

4.  and  accept  the  risk.    This  witness  was  permitted 
to  and  did  testify  that  the  final  approval  of  the 

application  was  on  April  12  in  answer  to  other  ques- 
tions. The  only  puri)ose  of  the  testimony  elicited  by 
the  question  complained  of  would  be  to  establish  the 
time  of  final  approval.  This  was  one  of  the  questions 
for  the  jury  to  determine  and  a  question  calling  for 
a  conclusion  of  the  witness  was  not  proper.  Such 
question  was  also  improper  for  the  reason  that 

5.  it  assumed  that  the  witness  had  authority  to  ap- 
prove the  application  and  accept  the  risk,  and 

that  the  witness  did  determine  to  approve  the  applica- 
tion and  accept  the  risk.  Indianapolis,  etc.,  Transit 
Co.  v.  Walsh  (1909),  45  Ind.  App.  42,  90  N.  E.  138; 
Eckhart  V.  Fort  Wayne,  etc.,  Traction  Co.  (1913),  181 
Ind.  352,  104  N.  E.  762. 

No  available  error  having  been  shown,  the  judgment 
of  the  trial  court  is  affirmed. 

NOTB.— Reported  in  114  N.  E.  879. 


Dean,  Administratrix,  v.  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway 

Company. 

[No.  9,223.    Filed  February  23,  1917.    Rehearing  denied  May  16, 
1917.    Transfer  denied  June  29,  1917.] 

1.  Railroads. — Injury  to  Licensee, — Duty  of  Railroad  Company. 
— ^In  an  action  agrainst  a  railroad  company  for  wrongful  death, 
where  the  evidence  shows  that  the  railroad  in  switching  cars 
in  the  yards  about  an  elevator  had  knowledge  that  it  was  cus- 
tomary for  the  elevator  company's  employes,  in  going  from  one 
building  to  another,  to  cross  the  switch  tracks  between  cars 
standing  thereon,  the  railroad  was  under  a  duty  to  use  reason- 
able care  in  switching  its  cars  to  avoid  injurying  such  employes 
and  its  failure  to  do  so  is  actionable  negligence.     {LaJce  Erie, 

Vou  65—15 
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etc.,  R.  Co.  V.  Gaughan  [1900],  26  Ind.  App.  1,  overruled.) 
pp.  231, 282. 

2.  Railroads. — Injury  to  Licensee. — Duty  of  Railroad  Company. 
— Negligence.  —  Contributory  Negligence.  —  Jury  Question. — 
Where  a  railroad  company  switched  cars  in  a  yard  about  an 
elevator  with  knowledge  that  workmen  employed  at  the  ele- 
vator, in  going  from  one  building  to  another,  frequently  passed 
over  the  switching  tracks  between  cars  standing  thereon,  and 
an  elevator  employe  was  crushed  and  killed  between  two  cars 
which  the  railroad's  switching  crew  moved  without  warning,  it 
was  a  question  for  the  jury  whether  the  railroad's  duty  to  exer- 
cise reasonable  care  had  been  discharged  and  whether  in  pass- 
ing between  the  cars  decedent  w^  guilty  of  contributory  neg- 
ligence,   p.  231. 

8.  Negligence. — Imputed  Negligence. — Employer  and  Employe. 
— ^Where  a  railroad  company  switched  cars  in  an  elevator  yard 
with  knowledge  that  it  was  customary  for  workmen  employed 
at  the  elevator,  in  going  from  one  building  to  another,  to  pass 
between  cars  standing  on  the  tracks,  though  it  may  have  been 
the  duty  of  the  elevator  company  to  warn  its  employes  of  the 
danger  of  passing  between  cars,  its  failure  to  do  so  would  not 
excuse  the  negligence  of  the  railroad  company,    p.  231. 

4.  Trial. — Directing  Verdict. — Questions  of  fact  must  be  sub- 
mitted to  the  jury  for  its  determination  whenever  the  evidence 
furnishes  reasonable  grounds  for  inferring  the  facts  essential 

•  to  a  recovery  and  it  is  only  where  there  is  a  total  absence  of 
some  substantial  evidence  upon  an  essential  issue  or  when  there 
is  no  conflict  and  the  evidence  is  susceptible  of  but  one  infer- 
ence and  that  favorable  to  the  party  asking  for  a  x>eremptory 
instruction  that  such  an  instruction  shall  be  given,    p.  232. 

From  Sullivan  Circuit  Court;  WUliam  H.  BridweU, 
Judge. 

Action  by  Sarah  Dean,  administratrix  of  the  estate 
of  William  H.  Dean,  deceased,  against  The  Cleveland, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Reversed. 

A.  L.  Miller,  Harry  S.  Wallace  and  Orion  B.  H arris, 
tot  appellant. 

Bea^ley,  Douthitt,  Crawford  &  Beasley  and  Hays  & 
Hays,  for  appellee. 
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IBACH,  P.  J. — ^An  action  to  recover  for  the  death  of 
William  H.  Dean,  alleged  to  have  been  caused  by  ap- 
pellee's negligence.  The  complaint  proceeds  upon  the 
theory  that  appellee  was  negligent  in  operating  an  en- 
gine and  cars  on  a  certain  sidetrack  and  switch  at  the 
plant  of  the  Vigo  Elevator  Company  near  Terre  Haute, 
Indiana,  where  decedent  was  working  when  injured. 

At  the  close  of  appellant's  evidence  appellee  moved 
for  a  peremptory  instruction,  which  motion  was  sus- 
tained; the  jury  was  directed  to  return  a  verdict  for 
appellee,  and  this  was  done.  Appellant's  motion  for 
a  new  trial  challenging  the  ruling  of  the  trial  court  in 
directing  the  verdict  is  the  sole  error  assigned. 

The  buildings  and  yards  of  the  Vigo  Elevator  Com- 
pany are  located  between  appellee's  railroad  and  other 
railroads  and  are  connected  with  such  railroads  by  a 
number  of  switch  tracks.  These  railroad  companies 
delivered  cars  into  the  yards  of  the  elevator  company 
and  over  separate  tracks  for  the  accommodation  of 
each. 

In  delivering  the  cars  into  the  yards  they  would 
simply  place  them  on  their  particular  tracks  and  after- 
wards they  were  located  as  desired  by  the  elevator  com- 
pany by  a  switch  engine  and  switching  crew.  Cars 
that  were  to  be  unloaded  in  the  main  building  were 
brought  up  to  the  north  end  of  the  unloading  track  and 
were  placed  on  the  unloading  track  as  directed  by  the 
representative  of  the  elevator  company  having  that 
work  in  charge.  They  were  usually  placed  near  the 
north  end  of  the  building  and  were  afterwards  drawn 
into  the  building  by  means  of  a  cable  operated  by  the 
employes  of  the  elevator  company.  At  other  times  the 
cars  were  pushed  into  the  building  by  the  same  switch 
engine  used  for  bringing  the  cars  to  the  unloading 
track.  There  was  sufficient  room  on  this  track  within 
the  main  building  for  two  cars  and  no  more.    Whether 


228        APPELLATE  COURT  OF  INDIANA, 

Dean,  Adnuc,  v.  Cleveland,  etc.,  R.  Co. — 65  Ind.  App.  225. 

the  loaded  cars  were  pulled  into  the  building  by  the 
cable  or  pushed  in  by  the  engine,  when  they  were 
brought  in  they  would  shove  out  of  the  south  side  of 
the  building  any  empty  cars  that  at  the  time  were 
within  the  building  on  the  same  unloading  track.  As 
these  empties  were  not  attached  to  an  engine  they  would 
simply  roll  out  of  the  building  only  so  far  as  the  mo- 
mentum received  from  the  contact  with  the  incoming 
cars  would  send  them.  When  they  stopped  these 
empties  would  sometimes  come  together  and  sometimes 
they  would  be  left  standing  with  open  spaces  between 
them.  The  switching  crew  referred  to  did  all  their 
work  in  the  elevator  yards  and  had  nothing  to  do  with 
transferring  cars  between  the  yards  and  the  different 
railroads.  When  the  switching  crew  was  ready  to  place 
the  loaded  cars  brought  into  the  yards  they  would  so 
notify  the  elevator  company,  and  they  would  then  place 
them  as  directed.  The  several  tracks  used  by  this 
crew  were  constructed  by  appellee  for  the  elevator 
company,  and  the  switch  engine  was  one  of  appellee's 
engines  and  the  members  of  the  switching  crew  were 
in  the  employ  of  appellee.  About  eleven  o'clock  in  the 
morning  of  the  day  of  the  accident  there  had  been  two 
empty  cars  standing  on  the  unloading  track  at  the  south 
end  of  the  main  building.  They  were  coupled  together. 
One  of  them  was  entirely  without  the  building,  the  other 
partly  so.  South  of  these  two  cars  there  were  other 
empties  standing  on  the  same  track.  The  yards  of  the 
elevator  company  were  spacious,  many  buildings  com- 
posing its  plant  and  all  separated  by  the  various  switch 
tracks.  Decedent  for  several  weeks  before  his  death 
had  charge  of  the  repair  work  about  the  elevator  com- 
pany's plant  and  was  also  employed  in  installing  new 
machinery,  and  his  work  required  him  to  visit  the  sev- 
eral buildings  frequently,  and  in  doing  so  he  was  re- 
quired to  and  did  pass  over  the  various  switch  tracks 
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and  over  and  between  cars  standing  thereon.  When 
there  were  openings  between  the  cars  it  was  customary 
for  the  workmen  generally  to  pass  back  and  forth  over 
the  tracks  and  between  the  cars  standing  thereon  and 
this  fact  was  known  to  the  members  of  the  switching 
crew.  On  the  day  Dean  was  killed  the  switching  crew 
pushed  the  loaded  cars  into  the  building  and  against  the 
two  cars  standing  there,  and  when  they*  were  set  in  mo- 
tion they  closed  up  the  space  between  them  and  other 
empties  next  to  them  to  the  south,  and  caught  decedent 
as  he  was  i)assing  through  such  open  space,  and  this 
was  done  without  any  notice  or  warning  first  being 
given  or  without  any  one  guarding  the  open  spaces  be- 
tween such  cars.  There  seems  to  be  some  slight  vari- 
ance in  the  evid^ice,  but  the  statement  we  here  have 
made  is  a  fair  abstract  of  all  the  evidence  bearing  upon 
the  question  involved. 

It  is  insisted  that  the  court  erred  in  directing  the 
verdict  because  there  was  some  evidence  to  establish 
every  material  averment  of  the  complaint  necessary  to 
a  recovery.  On  the  other  hand  appellee  contends  that 
the  evidence  fails  to  show  any  legal  duty  resting  upon 
the  employes  who  performed  the  work  complained  of  to 
protect  the  decedent  from  injury,  but  that  it  does  show 
that  the  work  of  switching  the  cars  was  done  in  the 
yards  of  the  elevator  company  and  under  its  direct 
orders  and  control,  and  if  the  evidence  did  show  that 
the  switching  crew  was  negligent  in  handling  the  par- 
ticular cars  causing  the  injury,  their  negligence  could 
not  be  imputed  to  appellee  because  there  was  no  compe- 
tent evidence  to  show  that  such  crew  were  servants  of 
appellee.  Upon  this  last  proposition  the  evidence 
clearly  shows  that  the  appellee  company  is  usually 
called  the  "6ig  Four."  Witness  Bean  testified  that  the 
switch  engine  was  a  Big  Four  engine.  In  his  examina- 
tion he  was  asked  the  question :    '^Q.    Do  you  know  in 
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whose  employ  Duddleston  and  Fleming  and  this  crew 
were?  A.  Yes  sir.  Q.  In  whose  employ  were  they? 
A.  New  York  Central  Lines.  Q.  What  is  that  com- 
pany usually  called  there  in  Terre  Haute  in  whose  em- 
ploy they  were?  A.  Usually  goes  by  the  name  of  Big 
Four."  Without  going  further  into  the  particular  ques- 
tions and  answers  on  this  branch  of  the  case,  it  is  suf- 
ficient to  say  that  there  was  other  evidence  of  the  same 
character  that  would  fully  support  the  inference  that 
at  the  time  of  the  doing  of  the  acts  complained  of  the 
servants  operating  the  engine  and  moving  the  cars  were 
the  servants  of  appellee. 

It  is  fair  also  to  state  that  a  jury  trying  the  cause 
would  have  a  perfect  right  to  conclude  from  the  evi- 
dence that  the  elevator  company  did  not  direct,  advise, 
or  control  the  manner  of  switching  any  of  the  cars  in  its 
yards,  but  that  the  way  of  doing  it  was  left  to  appellee's 
servants  alone.  The  elevator  company  alone  made  the 
selection  of  the  location  where  the  particular  car  or 
cars  were  to  be  placed  in  its  plant,  and  gave  the  order 
to  switch  them  to  such  location.  Thus  far  and  no  far- 
ther does  the  evidence  show  any  control  of  the  elevator 
company  over  the  men  employed  in  the  work  of  switch- 
ing. 

We  pass  to  the  question  as  to  whether  the  facts  show 
that  there  was  any  legal  duty  resting  upon  appellee's 
servants  who  performed  the  acts  complained  of  to  pro- 
tect the  decedent  from  injury.  The  report  of  the  evi- 
dence hereinbefore  set  out  discloses  that  there  was  some 
evidence  that  appellee's  agents  and  servants  knew,  or 
should  have  known,  of  the  custom  and  habit  of  the 
employes  of  the  elevator  company  to  use  the  opening 
left  between  the  cars  as  a  passage  way  for  them  in 
going  to  and  from  different  parts  of  its  pl^nt  long  be- 
fore the  cars  in  question  were  shoved  against  the  cars 
which   came   together  crushing  the   decedent.    They 
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knew,  or  should  have  known,  that  if  cars  were  shoved 
together  in  the  manner  in  which  they  were  then  en- 
gaged in  performing  that  part  of  their  work  in  the 
elevator  compan3r's  yards,  the  laborers  employed  by 
that  company  would  not  know  that  the  spaces  between 
the  standing  cars  and  through  which  they  were  passing 
would  be  closed  unless  they  had  warning  or  notice  from 
some  one.  There  is  evidence,  and  it  seems  to  be  con- 
ceded, that  no  notice  or  warning  was  given  by  appel- 
lee's servants  to  decedent  of  the  movement  of  the  switch 
engine  and  cars,  and  there  is  no  evidence  that  he  re- 
ceived any  notice  of  any  kind  from  any  other  source. 

It  seems  to  us  that  the  facts  of  this  case  necessitate 

the  application  of  the  well-recognized  principle  of  law, 

that  a  duty  may  arise  out  of  a  known  situation 

1.  or  condition,  and  that  a  violation  of  that  duty 
may  result  in  actionable  negligence.    This  is  the 

same  principle  which  has  been  so  fully  considered  by 
this  court  in  the  cases  of  Tippecanoe  Loan,  etc.,  Co.  V. 
Cleveland,  etc.,  R.  Co.  (1914),  57  Ind.  App.  644,  104 
N.  E.  866,  106  N.  E.  739 ;  Belt  R.,  etc.,  Co.  V.  McClain 
(1914),  58  Ind.  App.  171,  106  N.  E.  742;  Cleveland, 
etc.,  R.  Co.  V.  Means  (1915),  59  Ind.  App.  383,  104  N. 
E.  785,  108  N.  E.  375,  as  to  require  no  further  discus- 
sion here. 

The  facts  presented  by  the  record  show  a  duty  owing 

by  appellee  to  the  decedent  to  exercise  reasonable  care 

to  avoid  injuring  him,  and  it  was  a  question  for 

2.  the  jury,  under  proper  instructions,  whether  such 
duty  had  been  discharged.     Contributory  negli- 
gence was  likewise  a  question  for  the  jury. 

Appellee,  however,  claims  that  it  was  the  duty  of  the 

elevator  company  to  give  warning  and  notice  of  danger 

to  its  employes  in  view  of  the  conditions  and  cir- 

3.  cumstances  as  then  existed.    If  it  be  conceded 
that  such  duty  did  exist  on  the  part  of  such  com- 
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pany,  its  failure  to  perform  that  duty  will  not  excuse  or 
exonerate  appellee  for  failure  to  perform  its  duty 
towards  the  injured  party.  Jdcovncz  v.  Delaware,  etc., 
R.  Co.  (1914),  87  K  J.  Law  273,  92  Atl.  946,  Amu  Cas. 
1916B  1222. 

In  all  cases  such  as  the  present  questions  of  fact 
must  be  submitted  to  the  jury  for  its  determination 
whenever    the    evidence    furnishes    reasonable 
4.    grounds  for  inferring  the  facts  essential  to  a  re- 
covery, and  it  is  only  where  there  is  a  total  ab- 
sence of  some  substantial  evidence  upon  an  essential 
issue  or  when  there  is  no  conflict  and  the  evidence  is 
susceptible  of  but  one  inference  and  that  inference  fav- 
orable to  the  party  asking  for  a  peremptory  instruction 
that  such  an  instruction  should  be  given.    Abelman  V. 
Haehnel  (1914),  57  Ind.  App.  15,  103  N.  E.  869;  Lyons 
V.  City  of  New  Albany  (1913),  54  Ind.  App.  416,  103 
N.  E.  20,  and  cases  cited. 

Appellee  apparently  relies  very  strongly  on  the  case 
of  Lake  Erie,  etc.,  R.  Co.  v.  Gaughan  (1900),  26  Ind. 
App.  1,  58  N.  E.  1072.     In  many  respects  that 
1.    case  is  distinguishable  from  the  facts  of  the  pres- 
ent case;  but  in  so  far  as  such  case  is  in  con- 
flict with  this  opinion  it  is  overruled.     In  so  holding 
we  are  but  following  the  later  and  better-reasoned 
authorities  upon  such  question.    Preat-O-Lite  Co.  v. 
Sheel  (1914),  182  Ind.  593, 106  N.  E.  365;  Marion  Shoe 
Co.  V.  Eppley  (1913),  181  Ind.  219,  104  N.  E.  65,  Ann. 
Cas.  1916D  220 ;  Fitzpatrick  V.  Michigan  Central  R.  Co. 
(1907),  149  Mich.  194, 112  N.  W.  915;  1  Labatt,  Master 
and  Servant  §§25,  66. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial  and  for  further  pro- 
ceedings not  in  conflict  with  this  opinion. 
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Note.— Reported  in  115  N.  E.  92.  Railroads:  duty  of,  to  per- 
sons, other  than  trespassers,  on  or  near  its  track,  59  Am.  Rep. 
27,  20  Am.  St  458.    See  under  (2)  33  Cyc  897. 


I 


Indiana  Union  Traction  Company  v.  Hiatt, 

Administrator. 

[No.  8,990.     Filed  December  20,  1916.     Rehearing  denied  Feb- 
ruary 16,  1917.    Transfer  denied  June  29,  1917.] 

1.  Carbiers. — Injuries  to  Persons  at  Station.— -Duty  of  Com- 
pany,— Where  an  interurban  railroad,  by  its  manner  of  oper- 
ating its  road,  extended  an  invitation  to  all  persons  to  station 
themselves  near  the  tracks  at  a  highway  crossing,  within  a 
reasonable  time  before  the  arrival  of  a  local  car,  if  they  desired 
to  embark  thereon  as  passengers,  and  to  signal  such  car  to  stop 
by  burning  a  match  or  scrap  of  paper,  the  road  was  under  a 
duty  to  exercise  reasonable  care,  in  the  operation  of  cars  at 
such  point,  for  the  safety  of  one  at  the  crossing  who  had  g^ven 
the  customary  signal  to  stop  the  car  and  was  waiting  to  em- 
bark thereon,    p.  239. 

2.  Negligence. — Duty  to  Use  Due  Caare, — ^Where  a  duty  to  exer- 
cise reasonable  care  is  shown  to  exist,  a  failure  to  exercise  such 
care  is  negligence,    p.  241. 

3.  Railroads.  —  Injuries  to  Persons  at  Station,  —  Complatni. — 
Negligence.  —  In  an  action  agrainst  a  railroad  for  wrongful 
death,  where  the  averments  of  the  complaint  disclosed  the  ex- 
istence of  a  relation  between  the  road  and  decedent  imposing  a 
duty  on  defendant  to  exercise  reasonable  care,  a  general  charge 
of  negligence  is  sufficient  as  agrainst  demurrer,  p.  241. 

4.  Railroads. — Injuries  to  Persons  at  Station. — Action. — Com- 
plaint.— Sufficiency, — Contributory  Negligence.  —  In  an  action 
against  a  railroad  for  wrongful  death,  where  the  complaint 
contained  general  averments  that  decedent  was  in  the  exercise 
of  due  care  and  was  free  from  negligence,  and  the  facts  spe- 
cifically averred  do  not  affirmatively  show  as  a  matter  of  law 
that  decedent  was  guilty  of  contributory  negligence,  the  com- 
plaint is  sufficient  as  against  the  objection  that  it  affirmatively 
shows  that  decedent  was  guilty  of  negligence  contributing  to 
her  death,    p.  241. 

5.  Railroads. — Injuries  to  Persons  at  Station. — Answers  to  In- 
terrogatories.— Contributory  Negligence. — In  an  action  against 
an  interurban  railroad  company  for  wrongful  death,  the 
action  being  predicated  on  defendant's  failure  to  stop  its  car 
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on  signal  at  a  certain  highway  crossing  in  accordance  with  an 
established  custom,  findings  by  the  jury  in  answers  to  inter- 
rogatories that  defendant  had  been  in  the  custom  of  stopping 
its  local  cars,  when  signaled,  at  a  certain  highway  crossing  to 
take  on  passengers,  that  plaintiff's  wife  was  killed  on  the  tracks 
by  a  limited  car  running  on  the  schedule  of  a  local  car,  the 
limited,  when  signaled  by  decedent's  husband,  having  g^ven  two 
short  blasts  of  the  whistle,  the  usual  response,  and  that  dece-^ 
dent  tried  to  cross  the  track  ahead  of  the  approaching  car,  did 
not  affirmatively  show  decedent  guilty  of  contributory  negli- 
gence in  attempting  to  cross  the  tracks  in  front  of  the  car,  the 
headlight  of  which  blinded  her  so  that  she  was  unable  to  com- 
prehend the  situation,  for  the  puri)ose  of  getting  to  the  right 
side  of  the  track  to  board  the  supposed  local  car,  and  such  find- 
ings are  not  inconsistent  with  the  general  verdict  for  plaintiff, 
p.  242. 

6.  Railroads. — Injuries  to  Persona  at  Station, — Actum, — Conr 
tributory  Negligence. — Question  for  Jury, — ^In  an  action  against 
an  interurban  railroad  for  death  at  a  highway  crossing,  where 
the  evidence  showed  that  it  was  the  road's  custom  to  stop  its 
local  car  for  passengers  at  a  highway  crossing  when  signaled 
to  do  so,  that  decedent's  husband  signaled  an  approaching  lim- 
ited car  running  on  the  schedule  of  the  local  car,  that  the 
motorman  gave  two  short  blasts  of  the  whistle,  the  usual 
response  to  a  signal  to  stop,  and  that  decedent,  blinded  by  the 
car's  powerful  headlight  and  hindered  thereby  from  compre- 
hending the  situation,  was  killed  while  attempting  to  cross  the 
tracks  ahead  of  the  supposed  local  car  in  order  to  get  to  the 
proper  place  to  board  the  same,  the  question  of  decedent's  con- 
tributory negligence  was  for  the  jury.    p.  244. 

7.  Railroads. — Injuries  to  Persons  at  Station, — Action, — Evi' 
dence, — Admissibility, — Prejudicial  Error, — ^In  an  action  against 
an  interurban  railroad  for  wrongful  death,  where  it  was 
charged  that  decedent  was  killed  on  a  crossing  by  failure  of 
defendant  to  stop  its  car  upon  the  giving  of  the  customary 
signal  in  answer  to  which  the  motorman  had  made  the  usual 
response,  two  short  blasts  of  the  whistle,  the  admission  of  testi- 
mony by  a  locomotive  engineer  that,  upon  such  a  signal  as 
was  given,  proper  railroading  requires  that  the  whistle  be 
sounded  two  short  blasts  and  that  the  locomotive  be  brought 
to  a  stop,  was  prejudicial  error,  since  it  was  given  by  a  witness 
not  qualified  as  an  expert  in  the  operation  of  electric  inter- 
urban cars  and  the  evidence  had  a  tendency  to  confuse  the 
jury,  because  foreign  to  the  theory  of  the  complaint,  which  did 
not  predicate  negligence  on  the  mere  fact  that  the  car  failed 
to  stop  on  being  signaled,  but  upon  the  fact  that  defendant's 
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motorman,  having  given  the  customary  response  to  the  signal 
to  stop,  thereby  led  decedent  to  believe  that  the  car  would  slow 
down  and  stop  at  the  crossing,    pp.  246,  247,  248. 

8.  Appeal. — Hcormless  Error. — AdnUssum  of  Evidence, — ^If  evi- 
dence is  clearly  immaterial,  its  erroneous  admission  is  genei> 
ally  held  to  be  harmless*    p.  246. 

9.  Appeal. — Review. — Evidence.  —  Erroneoiis  Admission^  —  Pre- 
sumptions. — If  testimony  is  directed  to  some  issue,  or  to  some 
material  question  involved  in  the  controversy,  and  its  nature  is 
such  that  it  may  have  exercised  some  influence  in  determining 
such  issue  or  question,  its  erroneous  admission  will  be  presumed 
to  have  been  prejudicial,  unless  it  otherwise  affirmatively  ap- 
pears from  the  record,    p.  247. 

10.  Evidence. — Opinion  Evidence^ — Operation  of  Electric  Cwr. — 
Competency  of  Witness. — Experience  in  operating  a  locomotive 
engine  does  not  necessarily  or  even  presumptively  qualify  a 
person  to  operate  an  interurban  electric  car,  or  to  speak  as  an 
expert  with  reference  to  what  good  railroading  requires  in 
operating  such  cars.    p.  248. 

11.  Railroads. — Injuries  to  Persons  at  Station. — Action* — Sig- 
nals from  Ca/r.  —  Evidence.  —  Admissibility.  —  In  an  action 
against  an  interurban  railroad  .for  wrongful  death,  plain- 
tiff's action  being  predicated  on  defendant's  failure  to  stop  its 
car  on  signal  on  a  highway  crossing,  where  plaintiff  introduced 
evidence  that  it  was  the  custom  of  motormen  on  local  cars  to 
g^ve  two  short  blasts  of  the  whistle  when  they  intended  to  stop 
in  response  to  signal,  it  was  permissible  for  defendant  to  intro- 
duce evidence  that  proper  operation  required  all  cars  to  give 
such  a  response  to  signal,  but  that  only  local  cars  stopped,  the 
response  merely  indicating  that  the  signal  had  been  observed, 
as  such  testimony  was  pertinent  to  the  question  whether  de- 
ceased was  justified  in  believing  that  an  approaching  car, 
which  struck  decedent  as  she  was  attempting  to  cross  the  track, 
was  going  to  stop.    p.  250. 

12.  Appeal. — Briefs. — Sufficiency. — Specification  of  Errors. — Al- 
though points  in  appellant's  brief  are  somewhat  general,  it  is 
the  duty  of  the  court  on  appeal  to  give  them  consideration 
where  there  is  no  difficulty  in  ascertaining  the  ruling  to  which 
they  are  directed,    p.  255. 

From  Wells  Circuit  Court;  Robert  M.  VanAtta, 
Special  Judge. 

Action  by  Daniel  W.  Hiatt,  administrator,  against 
the  Indiana  Union  Traction  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Reversed. 


236        APPELLATE  COURT  OF  INDIANA, 

Indiana  Union  Traction  Co.  v,  Hiatt,  Admr. — 65  Ind.  App.  233. 

James  A.  Van  Osdol,  WiUvam  A.  Kittenger,  WiMam 
L.  Diven,  Albert  Diven  and  Simmons  &  Dailey,  for  ap- 
pellant. 

Alfred  Henry  and  Edwin  C.  Vaughn,  for  appellee. 

Caldwell,  J. — ^Appellee,  as  administrator  of  the  es- 
tate of  his  deceased  daughter-in-law,  Anna  Hiatt, 
brought  this  action  to  recover  damages  for  personal  in- 
juries to  his  decedent  resulting  in  her  death,  caused  by 
one  of  appellant's  cars  striking  her,  as  she  was  attempt- 
ing to  cross  appellant's  tracks  at  a  private  crossing, 
known  as  "Hiatt's  Crossing,"  in  Grant  county.  A  trial 
before  a  special  judge  and  jury  resulted  in  a  verdict  for 
$4,000,  on  which  judgment  was  rendered. 

The  following  points  urged  in  the  trial  court  in  sup- 
port of  the  demurrer  to  the  complaint  are  properly  pre- 
sented for  our  consideration :  That  the  complaint  does 
not  disclose  by  proper  averments:  (1)  That  appel- 
lant owed  decedent  any  duty  to  exercise  care  for  her 
safety;  (2)  or  that  appellant  was  guilty  of  negligence; 
(3)  or  that  negligence,  if  shown,  was  the  proximate 
cause  of  decedent's  injury  and  death;  (4)  that  it  af- 
firmatively appears  from  the  complaint  that  decedent 
was 'guilty  of  negligence  which  contributed  to  her  in- 
jury and  death. 

The  complaint  is  substantially  as  follows:  Appel- 
lant operated  an  interurban  electric  railroad  from 
Marion  southward  through  Jonesboro  and  Summitville 
to  points  beyond.  The  railroad  passed  through  a  farm 
situated  between  Marion  and  Jonesboro,  upon  which 
decedent  lived  with  her  husband  and  children.  The 
farm  residence  was  about  150  feet  east  of  the  railroad. 
A  private  road  extended  across  the  farm  passing  west- 
ward near  the  north  side  of  the  residence  and  thence 
intersecting  the  railroad  at  grade.  The  intersection 
was  designated  by  appellant  and  others  as  '^Hiatt's 
Crossing."    Hiatt's  Crossing  was,  and  for  a  number 
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of  years  had  been,  a  stop  on  appellant's  railroad  where 
passengers  were  received  on  and  discharged  from  cer- 
tain local  cars,  among  them  a  car  running  between 
Marion  and  Summitville,  and  known  as  the  Sunmiit- 
ville  car.  Such  local  cars,  however,  stopped  at  Hiatt's 
Crossing  to  receive  passengers  only  on  signal.  The 
signal  in  common  use  after  dark  was  a  burning  match 
or  burning  paper  held  or  waved  from  a  point  on  or  near 
the  track.  It  had  been  the  custom  of  decedent  and 
the  members  of  her  family  for  a  number  of  years  to 
do  their  trading  at  Jonesboro,  and  to  that  end  to  em- 
bark on  the  Summitville  car  from  said  crossing.  In 
one  of  its  daily  trips  southward  this  car  was  scheduled 
to  arrive  at  the  crossing  about  6 :50  p.  m.  It  had  long 
been  the  custom  of  decedent  and  members  of  her  family 
and  others,  when  desiring  to  take  passage  on  said  car  at 
Hiatt's  Crossing,  when  it  arrived  after  dark,  to  signal 
it  as  above  indicated,  whereupon  the  motorman  in 
charge,  on  seeing  such  signal,  invariably  made  answer 
by  two  short  blasts  of  the  whistle,  thereby  indicating 
that  the  signal  had  been  observed  and  that  the  car 
would  be  brought  to  a  stop,  and  he  thereupon  invariably 
did  bring  his  car  to  a  stop  at  the  crossing,  and  received 
as  passengers  the  persons  so  signaling.  On  the  even- 
ing of  September  17,  1910,  decedent  and  her  husband 
went  from  their  residence  to  the  crossing,  the  husband 
being  some  distance  in  advance,  for  the  purpose  of 
taking  passage  on  the  Summitville  car,  to  go  to  Jones- 
boro to  do  their  trading.  The  husband  arrived  at  the 
crossing  at  about  6:50,  that  being  the  time  at  which 
such  car  usually  arrived,  and  seeing  the  light  of  an  ap- 
proaching car  several  hundred  feet  north  and,  suppos- 
ing it  to  be  the  Summitville  car,  he  signaled  it  by  using 
a  lighted  match,  whereupon  the  motorman  in  charge  of 
such  approaching  car,  "in  response  to  said  signal  so 
given  by  decedent's  said  husband,  carelessly  and  negli- 
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gently  then  and  thereupon  immediately  answered  that 
said  car  would  stop  at  said  crossing,  by  giving  the  usual 
two  short  whistles."  Decedent  at  such  time  was  near 
the  track,  but  on  the  east  side  thereof,  and,  seeing  the 
signal  and  hearing  the  response  thereto,  she  believed 
from  her  past  experience  that  the  car  would  stop.  Ap- 
pellant received  passengers  on  south-bound  cars  at  such 
crossing  only  from  the  west  side  of  the  track.  De- 
cedent, knowing  such  fact,  and  being  on  the  east  side 
of  the  track  when  she  heard  the  answering  signal,  im- 
mediately started  to  cross  the  track,  when  she  reached 
the  west  rail,  "and  while  in  the  exercise  of  due  care 
upon  her  part,  she  was  carelessly  and  negligently  struck 
with  great  force  and  violence  by  said  car"  and  in- 
stantly killed.  The  car  that  struck  her  was  a  limited 
car,  which  should  have,  and  usually  did,  arrive  at  the 
crossing  some  minutes  before  the  Summitville  car,  but 
at  this  time  the  former  was  running  on  the  time  of 
the  latter.  The  latter  usually  passed  the  crossing  at 
a  speed  of  twenty  to  thirty  miles  per  hour,  but  the  for- 
mer was  running  "at  the  dangerous  and  reckless  rate  of 
fifty  to  sixty  miles  per  hour."  After  answering  the  sig- 
nal the  limited  car  did  not  stop  or  slacken  speed,  but 
by  defendant's  motorman  in  charge  it  was  "wrongfully 
and  carelessly  and  negligently  caused  to  continue  its 
high  speed  of  some  fifty  to  sixty  miles  per  hour,  over 
and  across  said  crossing."  The  glare  of  a  powerful 
headlight  with  which  the  car  was  equipped  made  it  im- 
possible for  decedent  to  distinguish  a  limited  from  a 
local  car,  or  to  determine  the  speed  or  distance  of  the 
car,  and  her  only  means  of  knowing  whether  the 
car  was  slackening  speed,  and  whether  it  would  stop 
was  the  fact  of  said  answering  signal,  as  appellant 
knew  when  said  motorman  gave  such  a  signal.  Deced- 
ent believed  that  said  car  was  the  local  car,  and  that 
it  would  stop,  because  two  sounds  of  the  whistle  were 


MAY  TERM,  1917.  239 

Indiana  Union  Traction  Co.  v.  Hiatt,  Admr. — 65  Ind.  App.  233. 

carelessly  and  negligently  given  as  aforesaid,  and,  so 
believing,  decedent,  in  the  exercise  of  due  care  and 
without  any  negligence  on  her  part,  and  believing  that 
she  would  have  ample  time  to  cross  the  track  before 
the  car  arrived,  attempted  to  do  so,  and  was  killed  as 
aforesaid.  Had  appellant  slackened  the  speed  of  the 
car  and  brought  it  to  a  stop,  as  its  signal  indicated,  and 
as  it  thereby  promised,  she  could  have  crossed  the  track 
in  safety.  It  is  alleged  that  the  proximate  cause  of  de- 
cedent's injury  and  death  was:  "That  said  defendant 
carelessly  and  negligently  gave  its  signal  of  two  short 
whistles  to  stop  its  said  limited  car,  when  in  fact  and  in 
truth  it  then  and  there  did  not  intend  to  stop  said  car, 
and  carelessly  and  negligently  failed  and  neglected  to  in 
any  manner  check  the  speed  of  said  car,  after  having 
given  said  signal  to  stop,  or  in  any  manner  to  obey  its 
said  signal,  and  carelessly  and  negligently  continued  its 
high  and  dangerous  rate  of  speed  over  and  across  said 
crossing,  and  against  plaintiff's  decedent,  at  the  rate 
of  speed  of  from  50  to  60  miles  per  hour. 

"That  had  said  defendant  slackened  the  speed  of  said 
car,  as  its  signal  indicated,  and  had  it  brought  its  car  to 
a  stop  at  said  crossing,  as  it  promised  decedent  by  its 
said  signal  that  it  would  do,  decedent  would  have  had 
ample  time  in  which  to  cross  the  track  in  safety,  and 
could  and  would  have  safely  reached  the  said  place  of 
embarkation,  as  fixed  by  defendant  aforesaid,  and  her 
death  would  not  have  occurred." 

Proceeding  to  apply  the  law  to  the  facts  averred  re- 
specting the  first  objection  urged  against  the  sufficiency 
of  the  complaint,  it  appears  that  appellant,  by 

1.  its  manner  of  operating  its  road,  extended  to  all 
persons  at  least  impliedly  an  invitation  to  sta- 
tion themselves  at  Hiatt's  Crossing  near  the  track, 
within  a  reasonable  time  before  the  arrival  of  a  local 
car,  in  case  they  desired  to  embark  as  passengers  on 
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such  car  from  such  stop.  Appellant  likewise  extended 
to  such  persons  an  invitation,  or  gave  them  a  direc- 
tion, to  make  known  to  the  operators  of  such  an  ap- 
proaching car  their  presence  and  purpose  by  a  signal 
established  and  understood  by  virtue  of  custom.  In 
acceptance  of  such  invitation  decedent,  as  one  of  such 
persons,  at  the  time  involved  here,  had  so  stationed  her- 
self for  the  purpose  aforesaid,  and,  observant  of  such 
direction,  had  caused  the  signal  to  be  given.  She  was 
therefore  in  a  proper  place  at  a  proper  time,  and  at  a 
place  where  at  the  time  she  had  a  lawful  right  to  be, 
and  in  the  usual  manner  had  indicated  her  presence. 
She  was  there  in  acceptance  of  appellant's  implied  in- 
vitation. Appellant  was  bound  to  anticipate  the  pres- 
ence of  all  persons  who  might  be  at  such  crossing  at 
proper  times,  in  acceptance  of  such  invitation,  and 
hence  was  chargeable  with  knowledge  of  decedent's 
presence,  especially  after  her  presence  had  been  indi- 
cated in  the  usual  manner.  Under  such  circumstances, 
it  matters  not  whether  the  relation  between  decedent 
and  appellant  be  deemed  to  be  that  of  passenger  and 
carrier,  or  only  that  of  a  prospective  passenger  and 
carrier,  out  of  such  relation  there  arose,  as  a  matter  of 
law,  a  duty  as  against  appellant  in  the  operation  of  its 
car  to  exercise  reasonable  care  for  decedent's  safety. 
The  complaint  is  therefore  sufficient  as  against  the  first 
objection.  Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland,  etc., 
R.  Co.  (1914),  57  Ind.  App.  644,  104  N.  E.  866,  106  N. 
E.  739;  Pere  Marquette  R.  Co.  V.  Strange  (1908),  171 
Ind.  160,  84  N.  E.  819,  85  N.  E.  1026,  20  L.  R.  A.  (N. 
S.)  1041;  Indiana  Central  R.  Co.  V.  Hudelson  (1859), 
13  Ind.  325,  74  Am.  Dec.  254;  Cleveland,  etc.,  R.  Co. 
V.  Jon£8  (1912) ,  51  Ind.  App.  245,  99  N.  E.  503 ;  Warner 
V.  Baltimore,  etc.,  R.  Co.  (1897),  168  U.  S.  339,  18  Sup. 
Ct.  68,  42  L.  Ed.  491 ;  Metcalf  V.  Yazoo,  etc.,  R.  Co. 
(1910),  97  Miss.  455,  52  South.  355,  28  L.  R.  A.  (N. 
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S.)  311;  Karr  v.  Milwaukee  Light,  etc.,  Co.  (1907), 
132  Wis.  662,  113  N.  W.  62,  13  L.  R.  A.  (N.  S.)  283, 
122  Am.  St.  1017. 

Where  a  duty  to  exercise  reasonable  care  is  shown 

to  exist,  a  failure  to  exercise  such  care  is  negligence. 

As  we  have  said,  the  averments  of  the  complaint 

2.  here  disclosed  the  existence  of  a  relation  from 
which  there  arose  the  duty  to  exercise  reasonable 
care.    Under    such    circumstances,    a    general 

3.  charge  of  negligence  is  sufficient  as  against  de- 
murrer. It  is  therefore  apparent  from  the  fore- 
going abstract  of  the  complaint  that  it  is  sufficient  as 
against  the  second  objection  urged.  Tippecanoe  Loan, 
etc.,  Co.  V.  Cleveland,  etc.,  R.  Co,,  supra;  Indianapolis, 
etc.,  R.  Co.  V.  WaU  (1913),  54  Ind.  App.  43,  101  N.  E. 
680.  As  to  the  third  objection,  it  is  specifically  averred 
that  the  negligence  charged  was  the  proximate  cause  of 
decedent's  injury  and  death. 

The  complaint  contained  general  averments  that  de- 
cedent was  in  the  exercise  of  due  care,  and  that  she  was 
not  guilty  of  any  negligence  in  the  transaction 

4.  wherein  she  was  injured  and  killed.  Certain 
facts  are  specifically  averred,  but  they  do  not,  in 

our  judgment,  affirmatively  show  as  a  matter  of  law 
that  decedent  was  guilty  of  contributory  negligence. 
The  complaint  is  therefore  sufficient  as  against  the 
fourth  objection  urged.  Chicago,  etc.,  R.  Co.  V.  Coon 
(1911),  48  Ind.  App.  675,  93  N.  E.  561,  95  N.  E.  536; 
Greenawaldt  V.  Lake  Shore,  etc.,  R.  Co.  (1905),  165 
Ind.  219,  74  N.  E.  1081 ;  Cleveland,  etc.,  R.  Co.  v.  Lynn 
(1908),  171  Ind.  589,  85  N.  E.  999,  86  N.  E.  1017; 
Indiana  Bridge  Co.  V.  Shepp  (1914),  182  Ind.  610,  108 
N.  E.  107 ;  Warner  v.  Baltimore,  etc.,  R.  Co.,  supra. 

Appellant's  motion  for  judgment  on  the  facts  found 
in  answer  to  interrogatories  was  overruled.     It  is  con- 
VOL.  65—16 
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tended  that  in  such  ruling  the  court  erred.  The 
5.  basis  of  the  contention  is  that  such  facts  as  in- 
terpreted and  measured  by  appellant  show  af- 
firmatively that  decedent  was  guilty  of  contributory 
negligence.  In  a  general  way  the  facts  found  are  in 
harmony  with  the  allegations  of  the  complaint.  Those 
calling  for  special  attention  are  to  the  following  effect : 
The  limited  car  was  scheduled  to  leave  Marion  at  6 :25 
p.m.  and  the  Summitville  car  at  6:30,  the  former  as 
scheduled  arriving  at  Hiatt's  Crossing  about  fifteen 
minutes  in  advance  of  the  latter,  which  fact  was  known 
to  decedent.  On  this  occasion,  the  former  left  Marion 
at  6:80,  and  passed  the  latter  on  the  outskirts  of  the 
city,  arriving  at  the  crossing  practically  on  the  time  of 
the  latter.  Decedent  and  her  husband,  hearing  the  ap- 
proach of  the  car,  went  hurriedly  from  their  home  to 
the  crossing.  The  husband,  being  in  advance,  arrived 
first,  the  car  then  being  more  than  a  half  mile  up  the 
track,  its  headlight  being  in  plain  view.  The  car  hav- 
ing approached  to  within  800  feet,  he  signaled  it.  The 
motorman  saw  the  signal,  and  gave  in  response  two 
short  blasts  of  the  whistle.  The  car  gave  no  other  sig- 
nal. The  motorman  saw  decedent's  husband  standing 
by  the  side  of  the  track  as  the  car  approached.  When 
the  car  was  about  125  feet  distant,  the  motorman  first 
saw  decedent.  She  was  then  six  feet  from  the  track, 
and  moving  hurriedly  towards  it.  As  soon  as  the  mo- 
torman discovered  that  decedent  intended  to  cross  the 
track,  he  made  a  good-faith  effort  to  stop  the  car.  It 
was  running  fifty-five  miles  per  hour. 

With  the  facts  so  specifically  found,  certain  others 
alleged  in  the  complaint  must  be  grouped  in  reviewing 
the  ruling  of  the  court  now  under  consideration.  Thus 
it  had  been  the  uniform  practice  at  this  crossing  for 
certain  local  cars,  including  the  Summitville  car,  to  stop 
on  signal,  and  also  for  the  motorman  in  charge  of  such 
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a  car,  the  proper  signal  being  given,  to  respond  thereto 
by  two  short  blasts  of  the  whistle,  thus  indicating  that 
the  car  would  stop.  Decedent  was  fully  informed 're- 
specting such  custom.  We  must  assume,  also,  that  on 
this  occasion  decedent  knew  that  the  signal  had  been 
given  and  responded  to,  and  that  she  interpreted  the 
situation  in  the  light  of  such  custom.  In  view  of  the 
allegations  of  the  complaint,  we  must  assume  that  by 
such  answering  signal  the  motorman  did  indicate  that 
the  car  would  stop.  Appellant's  manner  of  operating 
its  road  then  had  created  in  decedent's  mind  a  concept 
of  which  the  elements  were  a  certain  time,  a  definite 
place,  a  car  approaching  in  the  night  at  a  certain  speed, 
a  signal  and  its  response,  resulting  in  a  slackening  car, 
brought  to  a  stop.  It  was  with  reference  to  such  con- 
cept that  decedent  acted.  Appellant  here  reproduced 
practically  all  the  elements  of  such  concept,  except  the 
result.  The  actual  occurrence  was  in  harmony  with 
the  image  in  decedent's  mind  as  to  the  place,  approach- 
ing car,  signal,  and  response.  It  differed  in  that  the 
speed  was  materially  greater,  and  that  the  car  neither 
stopped  nor  slackened.  The  elements  wherein  the  oc- 
currence differed  from  the  concept  were  the  potent  fac- 
tors leading  to  decedent's  injury  and  death.  Had  the 
car  been  running  at  the  usual  speed  of  the  local  car,  or 
had  it  stopped  or  slackened,  decedent  would  have  es- 
caped. Appellant  knew  that  these  differences  existed ; 
decedent  did  not.  True,  had  decedent  realized  her  peril 
when  the  motorman  did,  and  had  she  thereupon  been  as 
vigilant  as  the  motorman,  it  is  likely  there  would  have 
been  no  accident.  The  motorman,  however,  was  more 
favorably  situated  than  decedent.  He  was  not  blinded 
by  a  light.  He  knew  his  speed,  his  distance,  and  the 
fact  that  he  was  not  slackening  speed,  and  that  he  did 
not  intend  to  stop.  He  knew,  also,  from  the  fact  that 
his  car  was  hailed,  that  decedent  believed  it  to  be  the 
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locarcar.  It  is  alleged  in  the  complaint,  and  common 
experience  teaches  one  that  the  allegation  is  not  unrea- 
sonable,  that  the  glare  of  the  headlight  concealed  all 
of  these  facts  from  decedent.  It  is  not  a  case  here  of  a 
person  rushing  blindly  in  front  of  an  approaching  car 
with  no  sort  of  knowledge  of  its  distance  or  speed.  Her 
conduct  was  prompted  by  her  previous  experience.  It 
is  therefore  our  judgment  that  the  facts  found  do  not 
affirmatively  convict  decedent  of  contributory  negli- 
gence,  and  that  consequently  such  facts  are  not  incon- 
sistent with  the  general  verdict.  The  court  did  not  err 
in  overruling  the  motion  for  judgment. 

Appellant,  in  support  of  its  contention  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict,  states  points 
bearing  on  the  sole  proposition  that  it  affirmatively  ap- 
pears from  the  evidence  that  decedent  was  guilty  of 
contributory  negligence.  We  shall  therefore  confine 
ouif  discussion  to  the  same  limits. 

The  evidence  bearing  on  the  issue  of  contributory  neg- 
ligence, including  inferences  legitimately  deducible 
therefrom,  is  substantially  the  same  as  the  facts 

6.  set  out  in  connection  with  our  discussion  of  the 
answers  to  interrogatories.  In  some  respects 
there  were  conflicts  in  the  evidence.  Thus,  several  wit- 
nesses testified  that  they  heard  no  whistle  at  all  as  the 
car  approached  the  crossing.  A  number  of  others 
testified  to  hearing  two  short  blasts.  The  motorman  in 
charge  of  the  car  testified  that  he  sounded  the  regular 
public  highway  crossing  signal,  consisting  of  two  long 
and  two  short  blasts  at  a  public  highway  crossing  north 
of  Hiatt's  Crossing,  and  that  he  repeated  such  signal 
when  he  saw  the  hail  given  by  decedent's  husband.  The 
jury  therefore  were  warranted  in  finding,  as  was  spe- 
cifically done  in  answer  to  an  interrogatory,  that  de- 
cedent's husband's  signal  was  responded  to  by  two 
short  blasts.    A  rule  of  the  company  was  introduced  to 
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the  effect  that  two  short  blasts  of  the  whistle  should  be 
given  in  response  to  any  signal  in  the  absence  of  spe- 
cific provision  in  the  rules  to  the  contrary,  and  another 
rule  that:  ''When  a  signal  except  a  fixed  signal  is 
given  to  stop  a  train,  it  must  be  answered  by  two  short 
blasts  of  the  whistle/'  There  was  also  conflicting  parol 
testimony  respecting  the  significance  of  such  a  signal 
when  g^en  in  response  to  a  hail,  there  being  testimony 
that  it  signified  only  that  the  hail  was  observed,  and 
other  testimony  that  it  indicated  in  addition  that  the 
car  would  stop.  The  evidence  that  at  this  crossing 
certain  local  cars,  in  response  to  the  hail,  uniformly 
sounded  two  short  blasts  of  the  whistle,  and  thereupon 
brought  the  car  to  a  stop  at  the  crossing,  was  not  con- 
tradicted. For  reasons  already  given,  in  our  judgment 
the  case  was  properly  submitted  to  the  jury  on  the  issue 
of  contributory  negligence.  Karr  V.  Milwaukee  Lights 
etc.,  Co.,  supra;  Pittsburgh,  etc.,  R.  Co.  V.  YunAt 
(1881),  78  Ind.  373,  41  Am.  Rep.  580;  Warner  v.  Baltic 
wore,  etc.,  R.  Co.,  supra;  Chicago,  etc.,  R.  Co.  v.  Ryan 
(1897),  165  111.  88,  46  N.  E.  208;  Cleveland,  etc.,  R.  Co. 
V.  Lynn,  supra;  Chicago,  etc.,  R.  Co.  v.  Hedges  (1886), 
105  Ind.  398,  7  N.  E.  801 ;  Cadwallader  v.  Louisville, 
etc.,  R.  Co.  (1891),  128  Ind.  518,  27  N.  E.  161;  2 
Thompson,  Negligence  §§1539  1613. 

Certain  instructions  given  by  the  court  when  inter- 
preted in  the  light  of  our  view  of  the  theory  of  this  case 
are  somewhat  short  and  inaccurate :  Thus,  by  the  first 
and  seventh  instructions  given  on  the  court's  own  mo- 
tion, the  court  undertook  to  outline  the  theory  and  con- 
tents of  the  complaint.  These  instructions  are  short  in 
their  exposition  of  the  proximate  cause  of  the  injury,  as 
measured  by  the  allegations  of  the  complaint. 

As  we  have  indicated,  appellant  introduced  evidence 
respecting  the  circumstances  under  which  two  short 
blasts  of  the  whistle  of  an  interurban  electric  car  should 
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be  sounded  and  the  significance  of  such  a  signal. 

7.  Appellee  thereupon,   in  rebuttal,   introduced  a 
witness,  who,  having  testified  to  a  number  of 

years'  experience  as  a  locomotive  engineer,  and  that  he 
had  had  no  experience  in  operating  interurban  electric 
cars,  was  permitted  to  testify  as  an  expert  over  objec- 
tion that  when  an  engineer  is  driving  a  locomotive  and 
tf  ain  of  cars  in  the  night  time,  and  observes  in  advance 
along  the  track  a  lighted  match  or  burning  paper, 
proper  railroading  requires  that  the  whistle  be  sounded 
two  short  blasts,  and  that  the  locomotive  and  train  be 
brought  immediately  to  a  standstill.  The  objection  in 
substance  challenged  the  qualifications  of  the  witness 
to  testify  as  an  expert  respecting  the  proper  manage- 
ment of  an  interurban  electric  car,  and  challenged  also 
the  applicability  of  the  evidence  sought  to  the  issues 
being  tried.  There  was  also  an  element  of  the  objec- 
tion that  the  hypothetical  question  propounded  to  the 
witness  was  not  based  on  any  of  the  facts  or  evidence 
in  the  case  on  trial.  The  witness  was  shown  to  have 
had  sufficient  experience  and  qualification  to  entitle  him 
to  be  heard  respecting  the  subject  about  which  he  was 
interrogated  literally  interpreted.  That  subject  did 
not  extend  beyond  the  proper  management  of  a  loco- 
motive engine  under  the  circumstances  indicated  by  the 
question.  The  management  of  an  interurban  electric 
car  was  not  included.  It  would  therefore  seem  on  first 
view  that  the  element  of  the  objection  that  dealt  with 
the  qualification  of  the  witness  as  an  expert  was  not 
well  taken.  As  the  proper  management  of  a  locomotive 
engine  was  not  involved  m  this  action,  it  would  also 
seem  prima  facie  that,  while  the  testimony  complained 
of  was  erroneously  admitted,  it  was  immaterial.  If 
evidence  is  clearly  immaterial,  its  erroneous  ad- 

8.  mission  is,  as  a  general  rule,  held  to  be  harmless. 
St  Louis,  etc.,  R.  Co.  V.  Mathias  (1875),  50  Ind. 
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65;  Sparks  V.  Heritage  (1873),  45  Ind.  66;  Robinson 
V.  Shanks  (1889),  118  Ind.  125,  20  N.  E.  713;  Smith 
V.  Meiser  (1894),  11  Ind.  App.  468,  38  N.  E.  1092; 
Fralich  V.  Barlow  (1900),  25  Ind.  App.  383,  58  N.  E. 
271;  McDermitt  V.  Hubanks  (1865),  25  Ind.  232; 
Gregg  V.  Wooden  (1856),  7  Ind.  499;  Smith  V.  Hosier 
(1838),  5  Blackf.  51;  Elliott,  App.  Proc.  §641.     But  if 

testimony  is  directed  to  some  issue,  or  to  some 
9.    material  question  involved  in  the  controversy, 

and  its  nature  is  such  that  it  may  have  exercised 
some  influence  in  determining  such  issue  or  question, 
its  erroneous  admission  will  be  presumed  to  have  been 
prejudicial,  unless  it  otherwise  affirmatively  appears 
from  the  record.  Johnson  v.  Anderson  (1896),  143 
Ind.  493,  42  N.  E.  815 ;  Belief ontaine  R.  Co,  v.  Hunter 
(1870),  33  Ind.  335,  5  Am.  Rep.  201;  Pape  V.  Lathro^ 
(1897),  18  Ind.  App.  633,  46  N.  E.  154;  Bamett  V. 
Leonard  (1879),  66  Ind.  422;  Elliott,  App.  Proc,  §632. 

Notwithstanding  such  prima  facie  conclusion,  a 
7.    more  thorough  consideration  of  the  situation  is 

convincing  that  the  evidence  was  not  only  er- 
roneously admitted,  but  also  that  a  presumption  of  its 
prejudicial  nature  should  be  indulged,  the  following 
reasons  being  pertinent:  First,  the  witness  was  not 
shown  to  be  qualified  to  speak  on  the  question  involved 
in  this  case  to  which  his  testimony  was  evidently  di- 
rected. Second,  the  evidence  was  offered  on  a  theory 
not  involved  here,  but  it  was  of  a  nature  calculated  to 
have  an  unwarranted  influence  in  determining  the 
cause  under  its  real  theory.  As  to  the  first  reason,  a 
locomotive  engine  is  a  very  different  instrumentality 
from  an  electric  traction  car.  They  differ  in  motive 
power,  manner  of  control,  and  in  other  respects.  That 
the  law  recognizes  such  difference,  see  Hughes  v.  Indi- 
ana Union  Traction  Co.  (1914),  57  Ind.  App.  202,  105 
N.  E.  537.    It  follows  that  experience  in  operating  a 
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locomotive  engine  does  not  necessarily,  or  even 
10.  presumptively,  qualify  a  person  to  operate  an 
interurban  electric  car,  or  to  speak  as  an  ex- 
pert with  reference  to  what  good  railroading  re- 
7.  quires  in  operating  the  latter.  While  the  testi- 
mony under  consideration  was  literally  directed 
to  the  question  of  the  proper  management  of  the  former 
under  assumed  circumstances,  it  is  plain  that  such  testi- 
mony was  intended  to  be  effective  in  determining  the 
question  of  the  proper  management  of  the  latter,  under 
the  circumstances  of  this  case.  On  this  subject,  not 
only  was  the  witness  not  shown  to  be  qualified  to  speak, 
but  also  the  absence  of  qualification  appeared  affirma- 
tively, in  that  it  was  disclosed  that  he  had  had  no  expe- 
rience  in  the  management  of  an  interurban  electric  car. 
As  to  the  second  reason,  the  negligence  charged  did 
not  consist  in  the  mere  fact  that  the  car  being  signaled 
did  not  stop  at  the  crossing.  There  was  no  schedule 
requiring  a  limited  car  to  stop  at  that  place.  It  had 
not  been  appellant's  custom  to  stop  such  a  car  there. 
Under  ordinary  circumstances,  a  prospective  passenger 
might  neither  require  nor  expect  it  to  stop,  although 
signaled.  Appellee  does  not  claim  that,  had  the  car 
ignored  the  signal  and  continued  its  trip  over  the  cross- 
ing, there  would  have  been  any  negligence.  The  neg- 
ligence as  charged  here  consists  in  the  fact  that  appel- 
lant caused  such  car,  under  the  circmnstances  alleged, 
to  assume  an  appearance  at  variance  with  its  real  na- 
ture, and  that  appellant  thereupon  failed  to  operate  the 
car  in  harmony  with  its  apparent  nature.  From  its 
apparent  nature,  thus  assumed,  decedent  was  led  to  be- 
lieve that,  under  the  circumstances,  the  car  would  slow 
down  and  stop  at  the  crossing.  The  fact  that  always, 
before,  the  time  involved  here,  a  car  approaching  at  that 
hour  responded  to  the  signal  as  did  this  car,  and  that 
it  thereupon  slowed  down  and  stopped,  induced  such  be- 
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lief  in  decedent.  Facts  are  alleged  to  the  effect,  and  it 
is  a  fair  inference  from  the  evidence,  that  decedent  was 
unable  to  ascertain  that  such  belief  was  unfounded. 
As  w^e  have  indicated,  the  motorman  in  charge  knew 
the  real  facts  respecting  the  nature  of  the  car,  and  that 
he  did  not  intend  to  make  the  stop.  From  the  fact  that 
the  car  was  hailed,  he  should  have  known  that  there 
was  in  advance  a  person  desiring  to  take  passage,  and 
who  believed  that  the  limited  car  was  the  local  car  then 
due.  He  did  nothing,  however,  to  remove  such  im- 
pression from  the  mind  of  such  person.  In  fact  he  in- 
tensified such  impression  by  giving  such  answering  sig- 
nal. The  negligence  charged,  then,  is  not  based  upon 
the  absolute  duty  to  give  an  answering  signal,  and 
thereupon  stop  the  car,  and  the  failure  to  do  so.  It 
is  based  rather  on  the  fact  that,  such  answering  signal 
having  been  given,  the  car  was  not  stopped  or  slowed 
down.  It  thus  appears  that,  if  the  jury  found  that  the 
limited  car  assumed  the  appearance  of  the  local  car  by 
answering  the  hail  as  the  local  car  always  did,  a  fur- 
ther question  to  be  determined  from  proper  evidence 
was  whether  the  limited  car  should  thereupon  have 
slowed  down  and  stopped.  The  question  of  whether 
there  arose  an  obligation  to  stop  the  car  under  the  cir- 
cumstances was  of  controlling  importance.  The  testi- 
mony under  consideration  was  to  the  effect  that  a  loco- 
motive being  signaled,  as  indicated,  good  railroading 
required  the  answer  to  the  signal,. and  that  the  loco- 
motive be  stopped,  that  the  locomotive  should  be 
stopped  under  the  circumstances  indicated  is  an  im- 
portant element  of  good  railroading  as  defined  by  the 
witness.  The  tendency  of  the  testimony  was  not  only 
to  confuse  the  jury  and  draw  their  minds  from  the  real 
questions  involved,  but  also  to  infiuence  them  to  believe 
that  an  obligation  to  stop  the  car  arose  from  the  mere 
fact  that  it  had  been  signaled.    There  could  have  been 
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no  purpose  back  of  the  introduction  of  the  evidence 
other  than  so  to  influence  the  jury.  The  testimony  was 
foreign  to  the  theory  of  the  complaint,  and  came  from 
a  witness  not  qualified  to  speak  respecting  the  operation 
of  an  electric  traction  car.  We  cannot  say  that  such 
testimony  did  not  influence  the  jury.  For  error  in  ad- 
mitting this  testimony,  the  judgment  must  be  reversed. 
The  death  of  the  appellee  having  been  suggested,  the 
judgment  is  reversed  as  of  the  date  of  submission,  with 
instructions  to  sustain  the  motion  for  a  new  trial. 


On  Petition  for  Rehearing. 

Caldwell,  J. — ^In  support  of  the  petition  for  rehear- 
ing it  is  urged  in  behalf  of  appellee  that  this  court 
erred  in  holding  that  the  trial  court  improperly 

11.  admitted  the  testimony  of  the  witness  Kane,  a 
locomotive  engineer.  Our  decision  in  that  re- 
spect is  based  on  grounds  as  follows :  That  the  witness 
was  not  shown  to  be  competent  to  give  an  opinion  as 
an  expert  on  the  subject  to  which  his  testimony  was  di- 
rected, namely,  the  proper  management  of  an  inter- 
urban  electric  car,  and  in  fact  that  it  affirmatively  ap- 
peared that  he  was  not  qualified  to  speak  on  that  sub- 
ject, and  that  the  evidence  was  offered  and  admitted  ap- 
parently on  a  theory  foreign  to  the  issues  being  tried, 
but  that  its  nature  was  such  that  its  tendency  was  to 
influence  the  jury  in  determining  the  issues  as  pre- 
sented by  the  pleadings.  It  is  insisted  in  behalf  of  ap- 
pellee that,  even  if  it  be  conceded  that  the  trial  court 
erred  in  admitting  such  testimony,  appellant  is  not  in 
a  position  to  avail  itself  of  such  error,  for  the  reason 
that  it  first  offered  and  introduced  evidence  of  a  like 
nature.  Appellee  appeals  to  the  principle  that  where  a 
party  opens  the  door  for  the  admission  of  incompetent 
evidence,  iie  is  in  no  position  to  complain  that  his  ad- 
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versary  followed  through  the  door  thus  opened  and  in- 
troduced like  evidence.  Appellee  cites  among  other 
cases  the  following:  Perkins  v.  Hay  ward  (1890),  124 
Ind.  445,  24  N.  E.  1033,  and  Lowe  v.  Ryan  (1884),  94 
Ind.  450.  Not  doubting  the  soundness  of  the  principle 
thus  appealed  to,  we  proceed  to  determine  the  extent 
that  it  is  applicable  and  controlling  here,  if  at  all.  The 
circumstances  referred  to  by  appellee  as  involving  the 
introduction  of  improper  and  incompetent  evidence  by 
appellant,  and  as  arousing  such  principle,  are  substan- 
tially as  follows:  Appellee  in  presenting  his  case  in 
chief  introduced  evidence  tending  to  show  that  the  Sum- 
mitville  car,  on  being  hailed  as  it  approached  Hiatt's 
crossing,  always  responded  to  such  hail  by  two  short 
blasts  of  the  whistle,  and  that  the  car  was  then  slowed 
down  and  brought  to  a  stop  at  the  crossing  to  receive 
as  passengers  the  persons  so  hailing  the  car.  It  was 
averred  in  the  complaint,  in  substance,  that  two  short 
blasts  of  the  whistle  given  In  response  to  a  hail  signi- 
fied that  the  car  would  stop.  Appellee's  case  is  predi- 
cated on  decedent's  right  to  reply  on  such  manner  of 
operating  such  car,  and  that  any  car  so  responding  to 
a  hail  would  be  brought  to  a  stop,  but  that  the  car 
involved  here,  although  it  so  responded  to  the  hail,  did 
not  slow  down  or  stop.  The  complaint  proceeds  on  the 
theory  that  the  Summitville  car  was  the  only  interurban 
car  that  stopped  at  Hiatt's  crossing  to  receive  passen- 
gers, and  that  it  stopped  only  on  hail.  Appellee  in  his 
original  brief  so  interprets  the  complaint,  and  he  rftog- 
nizes  such  as  its  theory  in  the  brief  filed  on  petition 
for  a  rehearing.  Appellee's  evidence  in  chief  supports 
the  complaint  in  this  respect.  There  was  no  averment 
and  appellee  introduced  no  evidence  that  interurban 
cars  other  than  the  Summitville  car  did  not  also  re- 
spond to  a  hail  at  this  crossing  by  sounding  two  short 
blasts  of  the  whistle;  nor  was  there  averment  or  evi- 
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dence  introduced  by  appellee  as  to  what  knowledge 
decedent  had  as  to  the  manner  of  operating  other  in- 
terurban  cars  in  this  respect  at  the  crossing.  Appellee 
then  left  it  to  conjecture  as  to  whether  all  cars  on  being 
hailed  when  approaching  the  crossing  responded  by  two 
short  blasts  of  the  whistle,  and  as  to  decedent's  knowl- 
edge on  that  subject.  Appellee's  case  then  was  planted 
on  a  custom  that  had  been  established  respecting  the 
operation  of  the  local  car  and  a  failure  to  observe  such 
custom,  but  appellee  failed  to  establish  that  such  custom 
was  confined  to  local  cars.  If  such  custom  was  broader 
than  was  indicated  by  appellee's  evidence,  and  if  all 
cars  when  hailed  on  approaching  the  crossing  responded 
to  the  hail  by  two  short  blasts  of  the  whistle,  and  only 
cars  thereupon  slowed  down  and  stopped,  it  is  appar- 
ent that  such  fact  would  be  important  in  determining 
the  question  of  appellant's  negligence  and  possibly  also 
appellee's  contributory  negligence.  Appellee's  line  of 
reasoning  as  applied  to  the  entire  case  and  stated 
syllogistically  is  as  follows:  Local  cars  approaching 
the  crossing  on  being  hailed  answered  by  two  short 
blasts  of  the  whistle  and  thereupon  slowed  down  and 
stopped,  but  limited  cars  did  not  stop  at  the  crossing. 
The  car  involved  here  on  being  hailed  responded  by 
the  two  short  blasts.  Wherefore  decedent  believed  and 
had  a  right  to  believe  that  the  approaching  car  was  a 
local  car  and  that  it  would  slow  down  and  stop  at  the 
crossing.  It  will  be  observed  that  the  minor  premise  is 
not  fairly  embraced  by  the  major  premise,  and  that  as 
a  consequence  the  conclusion  does  not  inevitably  follow. 
In  order  that  the  major  premise  might  fairly  compre- 
hend the  minor  premise,  the  former  should  be  to  the 
effect  that  only  local  cars  so  responded  or  that  limited 
cars  did  not  so  respond.  Under  such  circumstances  it 
seems  apparent  to  us  that  it  would  have  been  entirely 
proper  for  appellant  to  introduce  evidence  that  all  cars. 
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both  local  and  limited,  on  being  hailed  responded  by  two 
short  blasts  of  the  whistle,  but  that  only  local  cars 
thereupon  slowed  down  and  stopped,  since  thereby  ap- 
pellant would  have  rendered  more  evident  the  incon- 
gruity between  the  major  and  the  minor  premises  of 
the  syllogism  as  constructed.  Appellant,  under  such 
circumstances,  introduced  testimony  which  appellee 
contends  was  erroneously  heard,  and  which  opened  the 
door  to  the  testimony  of  the  witness  Kane,  the  loco- 
motive engineer.  The  facts  are  as  follows :  Appellant 
produced  several  witnesses  who  testified  that  they  were 
engaged  in  operating  interurban  cars,  some  of  them  on 
the  road  involved  here,  and  that  they  had  had  a  number 
of  years'  experience  in  that  line  of  work.  They  were 
then  permitted  to  testify  in  effect  that,  a  hail  being  ob- 
served as  in  the  case  at  bar,  proper  operation  required 
that  the  whistle  be  sounded  two  short  blasts  and,  if  the 
car  were  one  that  stopped  at  that  place  on  hail,  that  it 
be  brought  to  a  stop ;  otherwise  that-dt  proceed ;  and  also 
that  as  interurban  electric  cars,  including  appellant's 
cars,  are  operated,  two  short  blasts  of  the  whistle  are 
merely  an  answer  to  any  signal  that  the  motorman 
may  observe  or  hear,  that  they  are  not  indicative  of 
anything  that  the  motorman  intends  to  do;  that  they 
have  no  significance  other  than  that  the  motorman  has 
seen  or  heard  the  signal  given  to  him.  In  view  of  the 
fact  that  appellee,  in  support  of  the  contention  that  de- 
cedent was  justified  in  believing  that  the  approaching 
car  was  the  Summitville  car,  introduced  evidence  that 
the  limited  car  gave  two  short  blasts  of  the  whistle 
when  the  motorman  observed  a  hail,  and  in  view  also 
of  the  allegations  of  the  complaint  to  the  effect  that 
two  short  blasts  of  the  whistle  signified  that  the  car 
would  stop,  it  is  our  judgment  that  this  evidence  was 
properly  heard.  It,  with  the  rules  that  were  intro- 
duced, had  a  tendency  to  establish  that  it  was  the  duty 
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of  the  motorman  to  sound  the  blasts  under  the  circum- 
stances regardless  of  the  nature  of  the  car,  and  conse- 
quently in  explanation  of  why  they  were  sounded  on 
the  occasion  involved  here,  and  such  evidence  also 
tended  to  meet  the  allegations  of  the  complaint  respect- 
ing the  significance  of  the  answering  signal.  It  was 
under  such  circumstances  that  the  court  permitted  the 
witness  Kane,  who  had  been  a  locomotive  engineer  on 
a  steam  railroad,  but  who  had  had  no  experience  in 
operating  interurban  electric  cars,  and  did  not  pretend 
to  have  any  knowledge  on  that  subject,  to  testify  in 
effect  that,  had  the  road  been  a  steam  road,  and  had  a 
locomotive  rather  than  an  electric  car  been  approach- 
ing, good  railroading  would  have  required  that  when 
the  hail  was  observed  the  whistle  be  sounded  two  short 
blasts,  and  that  the  locomotive  be  brought  to  a  stop. 
This  evidence  could  have  been  offered  for  no  other  pur- 
pose than  to  persuade  the  jury  that  like  duties  rested  on 
the  motorman  of  the  electric  car,  regardless  of  whether 
the  approaching  car  was  a  local  or  a  limited  car,  and 
such  is  the  effect  reasonably  to  have  been  anticipated 
from  its  introduction.  As  we  have  said,  it  not  only  had 
not  been  shown  that  the  witness  Kane  was  competent 
to  speak  on  the  subject  to  which  his  testimony  was  in- 
tended to  be  and  probably  was  applied  by  the  jury,  but 
the  fact  of  such  incompetency  affirmatively  appeared. 
Moreover,  ■  the  state  of  the  evidence  did  not  call  for 
rebuttal  to  the  effect  that  any  car,  limited  or  local, 
imder  the  circumstances,  should  have  answered  the  hail 
by  two  short  blasts  of  the  whistle  and  then  come  to  a 
stop.  Appellee's  complaint  was  not  grounded  on  such 
theory.  It  has  never  been  appellee's  contention  that 
it  was  the  duty  of  the  motorman  of  the  limited  car  to 
respond  to  the  hail  and  then  stop  the  car.  The  com- 
plaint is  predicated  on  the  theory  that  the  duty  to  stop 
the  car  grew  out  of  the  fact  that  the  hail  was  answered. 


MAY  TERM,  1917.  255 

Carter  v,  Richart — 65  Ind.  App.  255. 

The  state  of  the  evidence  called  for  rebuttal  to  the  effect 
that  only  local  cars  that  intended  to  stop  when  hailed 
should  respond  by  two  short  blasts,  and  that  such  blasts 
had  such  significance.  The  duty  to  stop  the  car  was 
a  very  important  element  in  appellee's  cause  of  action, 
and  we,  therefore,  believe  that  the  evidence  of  the  wit- 
ness Kane  was  improperly  admitted,  and  that  its  ad- 
mission was  presumably  prejudicial  We  adhere  to  our 
ruling.  It  may  be  said  that  appellee  in  his  original 
brief  did  not  contend  that  the  error,  if  any,  in  admit- 
ting the  testimony  of  the  witness  Kane  was  not  avail- 
able to  appellant  or  that  the  court  did  not  err  in  ad- 
mitting such  evidence.     In  the  original  brief, 

12.  however,  as  in  the  brief  in  support  of  the  peti- 
tion for  a  rehearing^  appellee  contends  that  ap- 
pellant's points  on  that  subject  are  so  general  as  not  to 
present  any  question.  Such  points  are  somewhat  gen- 
oral,  but  this  court  has  no  difficulty  in  ascertaining  the 
ruling  to  which  they  are  directed.  Under  such  circum- 
stances, it  is  the  duty  of  this  court  to  give  them  con- 
sideration. 

Petition  for  rehearing  is  overruled. 

Note.— Reported  in  114  N.  E.  478,  115  N.  E.  101.    Carriers: 
duty  of,  in  respect  to  taking  up  passengers,  118  Am.  St.  470. 


Carter  et  al.  v.  Richart. 

[No.  9,144.     Filed  November  21,  1919.     Rehearing  denied  Feb- 
ruary 23,  1917.    Transfer  denied  June  29,  1917.] 

1.  Master  and  Servant. — Contra^ct  to  Employ  Servant. — Action 
for  Breach, — Complaint, — Sufficiency, — ^In  an  action  for  breach 
of  a  contract  of  employment,  a  complaint  alleging  that  plain- 
tiff, while  in  the  employment  of  defendants, -was  injured,  that 
defendants,  by  their  agent,  in  consideration  of  a  written  release 
executed  by  the  employe,  promised  to  pay  plaintiff  a  stipulated 
sum  of  money  and  give  him  employment  at  the  same  wages  he 
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was  receiving  at  the  time  of  the  injury,  but  failed  to  re-employ 
him  though  frequently  requested  to  do  so,  and  that  plaintiff 
has  been  unable  to  obtain  similar  work,  is  sufficient  as  against 
demurrer  for  insufficiency  of  facts,    p.  260. 

2.  Appeal. — Review. — HcumUess  Error. — OverruMng  Motion  to 
Make  CompUUnt  More  Specific. — ^In  an  action  for  breach  of  a 
contract  to  employ  plaintiff  as  part  consideration  for  his  re- 
lease of  claims  for  damages  for  personal  injuries,  although  it 
would  have  been  proper  for  the  trial  court  to  have  sustained 
defendant's  motion  to  make  the  complaint  more  specific  by  in- 
serting therein  the  name  of  the  person  who  acted  as  defendant's 
agent  in  making  the  alleged  contract,  the  overruling  of  such 
motion  was  not  prejudicial  error  where  the  record  shows  that 
before  the  institution  of  the  suit  defendants  were  fully  advised 
as  to  who  conducted  the  negotiations  resulting  in  the  settle- 
ment with  plaintiff,  that  the  ag^ent  reported  the  settlement  to 
defendants  shortly  after  he  obtained  the  release,  and  that  the 
release  was  produced  by  defendants  at  the  trial  and  relied  on 
as  showing  full  payment  of  liability  to  plaintiff.^   pp.  260,  261. 

3.  Pleading. — Complaint. — Requisites. — A  complaint  must  state 
the  cause  of  action  in  certain  and  direct  terms,  sufficient  to 
fully  inform  the  defendant  of  what  he  is  called  upon  to  meet, 
but  need  not  elaborate  details  which  are  not  essential  to  that 
end.    p.  260. 

4.  Ck)STS. — Payment, — Stay  of  Siibseqtient  Proceedings. — Discre^ 
turn  of  Trial  Court. — The  refusal  to  stay  proceedings,  in  an 
action  for  breach  of  a  contract  to  employ  plaintiff  as  part  con- 
sideration for  his  release  of  claims  for  damages  for  personal 
injuries,  until  plaintiff  paid  the  costs  in  a  prior  action  for  the 
injuries,  was  not  an  abuse  of  the  trial  court's  discretion,  the 
former  suit  being  a  different  cause  of  action,  since  it  was  predi- 
cated on  the  right  to  recover  for  the  injuries  only.    p.  262. 

5.  Costs. — PaymenL — Stay  of  Subsequ^ent  Proceedings. — Discre- 
tion of  Court. — A  stay  of  proceedings  until  the  payment  of 
costs  in  a  former  action  generally  relates  to  a  second  suit  based 
on  the  same  cause  of  action  as  a  prior  suit,  and  the  stay  cannot 
be  obtained  as  a  matter  of  absolute  right,  but  the  request  there- 
for presents  a  question  of  soxmd  judicial  discretion  to  be  exer- 
cised by  the  court  in  accordance  with  the  facts  and  circum- 
stances of  each  particular  case.    p.  262. 

6.  Principal  and  Agent. — Principal's  Liability  to  Third  Per- 
sons.— Agent'^  AtUhority. — Evidence. — Sufficiency. — In  an  ac- 
tion against  sci)  employer  for  breach  of  a  contract  to  employ 
plaintiff  as  a  part  consideration  for  his  release  of  claims  for 
personal  injuries,  evidence  that  defendants  had  a  liability  in- 
surance policv  and.  in  accordance  with  its  provisions^  notified 
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the  insurer  of  the  accident,  that  its  agent  negotiated  a  settle- 
ment with  plaintiff  for  his  injuries,  obtaining  a  written  release 
from  him  for  all  claims  for  damages  on  the  promise  that  he 
would  be  re-employed,  that  the  employer  accepted  the  release 
and  subsequently  interposed  it  as  a  defense  to  plaintiff's  action 
for  his  injuries,  and  that  defendants,  when  informed  by  plain- 
tiff that  he  was  to  be  re-employed  as  a  part  consideration  for 
the  execution  of  the  release,  assured  him  that  he  would  be 
given  employment,  was  sufficient  to  warrant  a  finding  by  the 
jury  that  the  insurer's  agent  had  authority  to  represent  de- 
fendants in  making  the  settlement,    pp.  263,  265. 

7.  Appeal. — Review. — Evidence, — Sufficiency, —  Inferences  from 
Facts  Proved. — Facts  need  not  be  proved  by  direct  and  positive 
evidence,  since  the  court  or  jury  may  draw  any  reasonable 
inference  of  fact  warranted  by  the  evidence,  and  if  a  fact  may 
be  inferred  from  the  facts  and  circumstances  in  evidence,  it  is 
sufficient  on  appeaL    p.  265. 

8.  Contracts. — Contra4:t  of  Employment. — Definiteness. — A  con- 
tract, in  part  consideration  for  the  release  of  claims  for  per- 
sonal injuries,  to  employ  claimant  at  his  old  wages  "as  long  as 
he  was  able  to  perform  labor,"  there  being  evidence  to  show  his 
average  wage  for  several  years,  was  sufficiently  definite  to  make 
a  valid  and  enforceable  contract,    p.  266. 

9.  Contracts. — Release. — Consideration. — Proof  by  Parol. — The 
execution  of  a  release  for  all  claims  for  personal  injuries  in 
consideration  of  a  specified  sum  of  money  does  not  preclude  the 
claimant  from  showing  the  actual  consideration  for  which  the 
instrument  was  executed,    p.  266. 

10.  Mastes  and  Servant.  —  Contract  of  Employment.  —  Action 
for  Breach. — Instmctions. — ^In  an  action  for  breach  of  a  con- 
tract of  employment,  given  as  part  consideration  for  a  release 
from  claims  for  personal  injuries,  instructions  that  where  one 
holds  a  contract  to  perform  service  and  the  other  party  wrong- 
fully refuses  to  permit  the  services  to  be  performed,  it  is  the 
duty  of  the  one  who  is  to  perform  the  services  to  seek  similar 
employment  elsewhere  and  thereby  save  himself  harmless,  if  he 
is  able  to  do  so,  and  for  a  violation  of  such  a  contract,  if  he 
is  unable  to  secure  other  employment  during  the  term,  the 
measure  of  damages  is  the  wages  stipulated  during  such  period, 
but,  if  the  injured  party  has  been  able  to  secure  employment, 
the  damages  are  the  diminution  between  the  wages  agreed  upon 
under  the  contract  and  those  received  in  the  new  employment, 
that  the  jury  should  consider,  in  assessing  damages,  the  kind 
of  work  at  which  the  injured  party  had  been  engaged,  and 
when,  if  at  all,  he  has  been  able  to  perform  the  work  b«  had 
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been  en^ged  in  since  the  injury,  and  any  compensation  re- 
ceived from  other  employment,  and  assess  the  recovery  at  any 
amount,  not  to  exceed  the  sum  demanded,  as  will  fully  com- 
pensate plaintiff,  are  proper,  p.  266. 
11.  Tbial.  —  Instructions,  —  Necessity  for  Request. — ^Where  in- 
structions as  to  the  measure  of  damages  for  breach  of  a  con- 
tract to  employ  plaintiff  state  the  rule  correctly  in  genera^ 
terms,  but  failed  to  direct  the  jury  to  deduct  interest  from  the 
amount  allowed  for  wag^es  to  be  earned  in  the  future,  the  giving 
of  the  instructions  is  not  reversible  error  in  the  absence  of  a 
tender  of  more  specific  instructions  on  the  subject,    p.  267. 

From  Marion  Superior  Court  (89,689) ;  Joseph  Col- 
lier, Judge. 

Action  by  William  T.  Richart  against  Frederick  L. 
Carter  and  another.  From  a  judgment  for  plaintiff, 
the  defendants  appeal.    Affirmed. 

John  B.  Elam,  James  W.  Fesler,  Harvey  J.  Elam  and 
Howard  S.  Young,  for  appellants. 
White  &  Jones,  for  appellee. 

Felt^  J. — ^This  is  a  suit  for  damages  for  the  breach 
of  an  alleged  contract  for  employment.  Issues  were 
formed  by  a  complaint  and  an  answer  of  general  denial. 
A  trial  by  jury  resulted  in  a  verdict  for  $1,000.  Appel- 
lants' motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  on  the  verdict. 

Appellants  have  assigned  as  error:  (1)  The  over- 
ruling of  their  motion  to  make  the  complaint  more  spe- 
cific; (2)  the  overruling  of  the  motion  to  stay  proceed- 
ings until  certain  costs  were  paid;  (3)  the  overruling 
of  the  demurrer  to  the  complaint;  and  (4)  the  overrul- 
ing of  the  motion  for  a  new  trial. 

The  complaint  is  in  substance  as  follows:  The  ap- 
pellants were  partners  doing  business  under  the  name 
of  Carter,  Lee  and  Company,  and  engaged  in  the  manu- 
facture of  lumber,  doors,  sash  and  other  materials,  in 
the  city  of  Indianapolis;  that  appellee  was  employed 
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by  appellants  to  operate  a  rip  saw  run  by  electricity, 
and  while  so  engaged  on  August  21,  1911,  was  injured 
by  reason  of  appellants'  negligent  failure  to  properly 
guard  the  saw;  that  by  reason  thereof  he  lost  one 
finger  and  two  others  were  seriously  injured;  that  at 
and  prior  to  such  injury  he  was  earning  and  receiving 
$15  per  week  for  his  labor;  that  on  or  about  Septem- 
ber 1,  1911,  appellants  recognized  their  liability  for 
such  injury,  sent  their  agent  to  call  upon  him,  and  then 
and  there  promised  and  agreed  to  pay  appellee  in  full 
settlement  of  the  damages  due  him  for  said  injury  the 
sum  of  $300,  and  further  promised  "to  receive  him 
back  in  their  regular  employment,"  or  at  such  work  as 
he  had  ability  to  perform,  and  pay  him  for  such  serv- 
ices the  sum  of  $16  per  week  "as  long  as  he  was  able  to 
perform  labor" ;  that  as  a  condition  to  such  agreement 
appellants  required  appellee  to  execute  a  written  in- 
strument releasing  them  from  all  liability  for  damages 
resulting  from  said  injury;  that  in  pursuance  of  such 
agreement  and  release  appellants  paid  him  $300  as  a 
part  of  the  consideration  for  said  release;  that  the  re- 
lease was  delivered  to  and  accepted  by  appellants ;  that 
so  soon  as  he  had  sufficiently  recovered  from  his  in- 
juries to  be  able  to  work,  he  called  upon  appellants  and 
notified  them  of  that  fact  and  that  he  was  ready  to  go 
to  work ;  that  appellants  refused  to  give  him  work,  and 
have  ever  since  refused  to  employ  him,  though  fre- 
quently requested  so  to  do ;  that  when  he  so  notified  ap- 
pellants, and  continuously  since  that  time,  he  was,  and 
has  continued  to  be,  able  to  work,  and  ready  and  willing 
to  continue  in  appellants'  employment  in  pursuance  of 
their  agreement  aforesaid;  that  he  has  performed  all 
the  conditions  of  said  agreement  by  him  to  be  per- 
formed, and  has  been  continuously  out  of  work  since 
that  time;  that  he  has  diligently  sought,  but  has  been 
unable  to  obtain,  similar  employment;  that  by  reason 
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of  appellants'  violation  of  their  agreement  to  give  him 
employment  he  has  suffered  loss  and  has  been  dam- 
aged in  the  sum  of  $10,000,  for  which  he  demands 
judgment. 

Appellants  assert  that  the  complaint  is  insufficient 

because  the  averments  do  not  show  that  the  minds  of 

the  parties  ever  met  on  the  material  and  essen- 

1.  tial  features  of  the  contract;  that  its  provisions 
are  too  indefinite  to  constitute  an  enforceable  con- 
tract. The  complaint  is  clearly  sufficient,  under  the  de- 
cisions as  against  a  demurrer  for  insufficiency  of  facts. 
Pennsylvania  Co.  v.  Dolan  (1892),  6  Ind.  App.  109, 
114,  32  N.  E.  802,  51  Am.  St.  289 ;  Indianapolis  Union 
R.  Co.  V.  Houlihan  (1901),  157  Ind.  494,  507,  60  N. 
E.  943,  54  L.  R.  A.  787;  Stewart  v.  Chicago,  etc.,  R. 
Co.  (1895),  141  Ind.  55,  59,  40  N.  E.  67;  Beatty  V. 
Coble  (1895),  142  Ind.  329,  333,  41  N.  E.  590;  Eisel  V. 
Hayes  (1895),  141  Ind.  41,  43,  40  N.  E.  11 

Appellants  also  contend  that  the  court  committed  re- 
versible error  in  overruling  their  motion  to  make  the 
complaint  more  specific  by  inserting  the  name  of 

2.  the  person  who  was  the  agent  of  appellants  in 
making  the  alleged  emplojnnent  agreement.    It 

would  have  been  proper  for  the  trial  court  to  have  sus- 
tained appellants'  motion,  but  it  does  not  necessarily 
follow  that  in  overruling  such  motion  the  court  com- 
mitted reversible  error.  If  no  substantial  injury  re- 
sults from  the  ruling,  it  is  not  prejudicial,  though  tech- 
nically erroneous.    The  complaint  must  state  the 

3.  cause  of  action^  in  certain  and  direct  terms,  suffi- 
cient to  fully  inform  the  defendant  of  what  he 

is  called  upon  to  meet,  but  need  not  go  into  an  elabora- 
tion of  details  which  are  not  essential  to  that  end. 
Elliott,  App.  Proc.  §665;  Pittsburgh,  etc.,  R.  Co. 
V.  Simons  (1906),  168  Ind.  333,  339,  79  N.  E.  911; 
AUeman  v.  Wheeler  (1885),  101  Ind.  141,  143;  City  of 
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Logarisport  V.  Newby  (1911),  49  Ind.  App.  674,  677, 
98  N.  E.  4;  Lewis  v.  Albertson  (1899),  23  Ind.  App. 
147,  151,  53  N.  E.  1071 ;  American  Fire  Ins.  Co.  v.  Sisk 
(1893),  9  Ind.  App.  305,  309,  36  N.  E.  659;  Indiana 
Stone  Co.  V.  Stewart  (1893),  7  Ind.  App.  563,  564,  34 
N.  E.  1019. 

Furthermore^  an  examination  of  the  whole  record 
shows  that  before  the  institution  of  this  suit  appellants 
were  fully  advised  as  to  who  conducted  the  nego- 
2.  .  tiations  which  resulted  in  the  settlement  with  ap- 
pellee ;  that  his  name  was  Cherry  and  he  reported 
the  settlement  to  them  and  to  the  insurance  company 
shortly  after  he  obtained  the  release  from  appellee; 
that  appellants  received  the  release  and  set  it  up  as  a 
defense  in  a  suit  for  damages  for  personal  injuries 
brought  against  them  by  appellee  and  dismissed  before 
this  suit  was  begun;  that  Cherry  was  present  at  the 
trial  of  the  case  and  testified  as  a  witness ;  that  appel- 
lants retained  said  release  and  relied  upon  it  as  show- 
ing full  payment  of  their  liability  to  appellee  and  as  a 
complete  defense  to  this  suit ;  that  there  was  no  dispute 
in  the  evidence  as  to  the  identity  of  the  person  who 
made  the  settlement  and  obtained  the  release;  and  the 
questions  involved  were  as  fully  and  fairly  tried  out  as 
they  could  have  been  had  the  motion  been  sustained  and 
the  amendment  made  in  conformity  with  appellants' 
motion.  In  such  situation,  the  ruling,  if  erroneous,  was 
not  prejudicial,  and  this  court  would  not  be  warranted 
in  reversing  the  judgment  on  account  thereof.  §§400, 
407,  700  Bums  1914,  §§390,  398,  658  R.  S.  1881 ;  Shedd 
V.  American  Maize,  etc.,  Co.  (1915),  60  Ind.  App.  146, 
108  N.  E.  610,  615;  Chicago,  etc.,  R.  Co.  v.  Gorman 
(1914),  58  Ind.  App.  381,  391,  106  N.  E.  897;  National, 
etc.,  Ins.  Co.  v.  Wolfe  (1915),  59  Ind.  App.  418,  425, 
106  N.  E.  390;  First  Nat.  Bank  V.  Ransford  (1913), 
55  Ind.  App.  663,  668,  104  N.  E.  604. 
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Appellants  also  contend  that  the  court  committed  re- 
versible error  in  overruling  their  motion  to  stay  pro- 
ceedings in  this  case  until  appellee  paid  the  costs 

4.  of  another  suit  brought  to  recover  damages  for 
the  injury  to  his  hand  while  in  appellants'  em- 
ployment which  he  had  dismissed  before  commencing 
this  action.  This  suit  is  for  a  breach  of*an  alleged  con- 
tract to  employ  appellee,  and  is  therefore  a  different 
cause  of  action  from  that  of  the  former  suit.  The  trial 
court  evidently  concluded  that  this  suit  was  brought  in 
good  faith ;  that  it  was  not  vexatious  or  without  merit. 

A  stay  of  proceedings  until  the  payment  of  costs 

5.  in  a  former  action  generally,  if  not  universally, 
relates  to  a  second  suit  based  on  the  same  cause 

of  action  as  the  former  suit.  In  any  event  such  stay 
cannot  be  obtained  as  a  matter  of  absolute  right,  and 
the  request  therefor  presents  a  question  of  sound  judi- 
cial discretion  to  be  exercised  by  the  court  in  accordance 
with  the  facts  and  circumstances  of  each  particular 
case. 

Primarily  the  merits  of  the  former  case  depended 

upon  appellants'  liability  for  the  injury  to  appellee's 

hand.    The  merits  of  this  case  do  not  depend 

4.  upon  that  question,  for  this  case  proceeds  on  the 
theory  that  the  parties  had  agreed  upon  a  settle- 
ment for  such  liability  and  that  appellants  had  violated 
the  agreement  by  refusing  to  give  appellee  employment. 
These  facts  were  necessarily  before  the  trial  court  and 
we  cannot  say  there  was  any  abuse  of  discretion  in  re- 
fusing to  stay  the  proceedings  in  this  case.  Kitts  V. 
WilUson  (1883),  89  Ind.  95,  98;  Watty.  Westfall  (1903), 
161  Ind.  648,  651,  68  N.  E.  271 ;  Citizens  Street  R.  Co. 
V.  Shepherd  (1902),  29  Ind.  App.  412,  414,  62  N.  E. 
300. 

Under  their  motion  for  a  new  trial  appellants  pre- 
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sent  the  question  of  the  sufiiciency  of  the  evidence  and 
alleged  error  in  giving  and  refusing  certain  instruc- 
tions. It  is  asserted  that  there  is  no  evidence  from 
which  the  jury  could  infer  that  the  person  who  made 
the  settlement  with  appellee  had  any  authority  to  prom* 
ise  him  employment,  or  that  appellants  knew  of  such 
contract,  or  in  any  way  ratified  the  same. 

The  evidence  shows  that  appellants  carried  liability 
insurance  in  the  General  Accident,  Fire  and  Life  Insur- 
ance Corporation ;  that  the  policy  issued  to  them, 
6.  among  other  things,  provided  that  the  insurance 
company  should  '^def  end  in  the  name  and  on  be- 
half of  the  assured,  any  suits,  ♦  ♦  ♦  brought 
against  the  assured  to  recover  damages''  for  personal 
injuries;  that  the  assured  should  give  written  notice 
with  full  information  to  the  company,  or  its  agent,  and 
aid  in  effecting  settlements  of  claims  by  securing  in- 
formation and  furnishing  evidence.  The  evidence  also 
tends  to  show  that  appellee's  accident  was  reported  by 
appellants  to  the  insurance  company  on  a  blank  fur- 
nished for  that  purpose  and  that  Charles  E.  Cherry, 
an  agent  of  the  insurance  company,  negotiated  the  set- 
tlement; that  he  procured  from  appellee  a  release  as 
follows : 

"Settlement  in  full  of  Qaim  for  Personal  In- 
jury. 

"I,  William  T.  Richart,  hereby  admit  and  acknowl- 
edge that  there  has  been  paid  to  me  in  hand 
this  day  by  Carter,  Lee  &  Company  the  sum 
of  three  himdred  and  00/100  dollars,  in  full  settle- 
ment, accord  and  satisfaction  of  any  and  all  claims 
or  demands  of  every  description  which  I  now  have 
or  may  hereafter  have  against  the  said  Carter, 
Lee  &  Company  on  account  of  an  accident  causing 
an  injury  to  me  on  or  about  August  21st  1911, 

his 
'WiUiam  T.  (X)  Richart." 

mark 
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Before  brinfi^ing  this  suit  appellee  filed  a  suit  against 
appellants  for  damages  for  the  injury  to  his  hand,  and 
the  foregoing  release  was  set  up  as  a  defense  to  the  ac- 
tion; that  appellants  had  the  same  attorneys  in  both 
suits.  The  release  was  acknowledged  before  Cherry  as 
notary  public,  and  he  testified  that  the  signature  on 
the  back  of  the  release  was  his;  that  he  reported  the 
settlement  to  Carter,  Lee  and  Company,  and  told  them 
Richart  was  asking  for  his  job  back.  Appellee  testified 
that  he  went  to  appellant's  mill  and  told  Mr.  Carter 
that  the  insurance  company  had  seen  him  and  he  had 
signed  a  release  for  $300,  and  was  to  take  that  amount 
and  get  his  job  back,  and  Mr.  Carter  said,  "Certainly 
you  will";  that  he  told  Carter  that  Cherry  promised 
him  his  job  back  and  Mr.  Carter  replied,  "Your  job 
will  be  all  right."  Appellant  Lee  testified  that  he  talked 
with  Mr.  Cherry  about  the  settlement  a  day  or  so  before 
he  went  out  to  see  Richart ;  that  he  learned  of  the  set- 
tlement a  day  or  two  after  it  was  made,  but  did  not 
authorize  Mr.  Cherry  to  promise  employment  to  appel- 
lee. Appellee  and  several  other  witnesses  testified  in 
substance  that  Mr.  Cherry  promised  appellee  he  was 
to  have  "the  same  job  at  the  same  money"  as  soon  as 
he  was  able  to  work,  and  said  he  had  authority  from 
Carter,  Lee  and  Company  to  make  that  arrangement; 
that  appellee  would  not  sign  the  release  without  assur- 
ance that  he  was  to  be  employed  by  appellants  at  the 
same  wages  as  soon  as  he  was  able  to  work  and  was  to 
continue  as  long  as  he  was  able  to  work,  and  that 
Cherry  agreed  thereto.  The  evidence  also  tends  to 
show  that  just  prior  to  his  injury  appellee  was  receiv- 
ing twenty-five  cents  per  hour  and  working  ten  hours 
per  day,  and  that  his  average  wages  for  many  years 
had  amounted  to  twenty-five  cents  per  hour  or  more. 
!     Facts  need  not  be  proved  by  direct  and  positive  evi- 
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dence,  and  the  court  or  jury  trying  the  case  may  draw 
any  reasonable  inference  of  fact  warranted  by 
7.    the  evidence.    If  a  fact  may  reasonably  be  in- 
ferred from  the  facts  and  circumstances  which 
the  evidence  tends   to   establish,   it  is   sufficient   on 
appeal.    Bronnenberg  v.  Indiana  Union  Traction  Co. 
(1915),  59  Ind.  App.  495,  109  N.  E.  784;  Hedrick  V. 
D.  M.  Osborne  &  Co.  (1884),  99  Ind.  143,  147.    The 
evidence  is  sufficient  to  warrant  the  jury  in  find- 
6.    ing  that  Cherry  had  authority  to  make  settlement 
for  both  the  insurance  company  and  appellants. 
The  release  was  executed  to  appellants,  and  was  ac- 
cepted, retained  and  relied  upon  by  them.    Authority 
to  make  the  settlement  necessarily  included  the  power 
to  agree  upon  the  consideration  appellee  was  to  receive 
for  executing  the  release. 

It  is  not  disputed  that  appellants  accepted,  and  retain 
and  rely  upon,  the  release  obtained  by  Cherry  from  ap- 
pellee. In  a  case  quite  similar  to  the  one  at  bar  it  has 
been  decided  that  where  an  employer  accepts  such  re- 
lease he  thereby  elects  to  affirm  the  settlement  as  made, 
and  cannot  affirm  the  part  beneficial  to  him  and  reject 
the  rest.  Appellants  do  not  dispute  the  fact  of  such 
decision,  but  contend  that  it  is  bad  law  and  should 
not  be  followed-  Having  concluded  that  there  is  some 
evidence  to  warrant  the  jury  in  inferring  that  appel- 
lants authorized  Cherry  to  make  the  settlement,  the  de- 
cision in  this  case  does  not  rest  wholly  upon  the  fore- 
going proposition.  We  observe,  however,  that  the  Su- 
preme Court  denied  a  transfer  of  the  case,  and  this  in 
effect  makes  it  the  decision  of  that  court  as  well  as  this. 
American  Car,  etc.,  Co.  v.  Smock  (1911),  48  Ind.  App. 
359,  362,  91  N.  E.  749,  93  N.  E.  78;  Usher  V.  New  York, 
etc.,  R.  Co.  (1902),  76  App.  Div.  422,  78  N.  Y.  Supp. 
508;  Id.  (1904),  179  N.  Y.  544,^1  N.  E.  1141.    The 
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terms   of  the  alleged   employment  were   suffl- 

8.  ciently  definite  to  make  a  valid  and  enforceable 
contract.  By  executing  the  release  appellee  was 
not  precluded  from  showing  the  actual  consid- 

9.  eration  for  which  it  was  executed.  Pennsyl- 
vania Co.  V.  Dolan,  supra;  American  Car,  etc., 

Co.  V.  Smock,  supra;  Stewart  V.  Chicago,  etc.,  R.  Co., 
supra;  Cox  V.  Baltimore,  etc.,  R.  Co.  (1913),  180  Ind. 
495,  505,  103  N.  E.  337,  50  L.  R.  A.  (N.  S.)  453. 

Appellants  complain  of  the  fifth  and  thirteenth  in- 
structions given  to  the  jury,  which  are  as  follows :    "5. 
Where  one  holds  a  contract  to  perform  service 

10.  and  the  other  party  wrongfully  refuses  to  per- 
mit the  services  to  be  performed,  it  is  the  duty  of 

the  one  who  is  to  perform  the  services  to  seek  similar 
employment  elsewhere  and  thereby  save  himself  harm- 
less, if  he  is  reasonably  able  to  do  so.  And  so  for  a 
violation  of  such  a  contract  the  measure  of  damages 
is  the  wages  stipulated  for  the  full  term,  where  the  in- 
jured has  been  unable  to  secure  other  employment  dur- 
ing the  term.  And  where  the  injured  party  has  been 
able  to  secure  employment  then  the  measure  of  dam- 
ages is  the  diminution  between  the  wages  agreed  to  be 
paid  under  the  contract  and  the  wages  received  under 
the  new  emplojnnent.  So  in  this  case  if  you  find  that 
the  contract  existed  between  plaintiff  and  defendants  as 
charged  and  that  defendants  wrongfully  violated  it  as 
charged,  then  under  such  circumstances  it  was  the  duty 
of  plaintiff  to  seek  other  employment.  *  *  *  13.  If 
under  the  evidence  and  these  instructions  you  fmd  for 
plaintiff  it  will  then  be  your  duty  to  determine  and  assess 
the  damages,  if  any.  In  that  connection  you  may  con- 
sider, only  however,  as  may  be  shown  by  the  evidence  the 
following  elements  viz.;  the  kind  of  work  at  which  he 
was  engaged  before  and  at  the  time  of  his  alleged  injury 
and  the  wages,  if  any,  paid  him  therefor.    When,  if 
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at  all,  he  has  been  able  and  willing,  since  his  alleged 
injury,  to  perform  the  work  he  was  engaged  in  when 
injured,  and  what  if  any  period  of  time  since  the  al- 
leged injury  he  has  been  unable  to  secure  employment 
of  the  class  at  which  he  was  engaged  when  injured. 
Also  you  may  consider  what  if  any  other  employment, 
he  has  had  since  his  alleged  injury,  and  the  wages  he 
has  received  therefor,  if  any.  And  from  a  considera- 
tion of  the  elements  enumerated,  only  as  may  be  shown 
by  a  prepoiiderancie  of  the  evidence,  you  may  assess  the 
recovery  at  such  an  amount  as  will  fully  compensate 
plaintiff  for  the  damages,  if  any,  he  has  sustained,  as 
alleged  in  the  complaint,  but  not  to  exceed  the  sum  de- 
manded therein." 

The  instructions  state  the  rule  for  the  measure  of 
damages  in  cases  like  the  one  under  consideration  sub- 
stantially as  declared  in  the  decisions  of  both  this  court 
and  our  Supreme  Court.  Pennsylvania  Co.  V.  Dolan, 
supra,  121;  Inland  Steel  Co.  v.  Harris  (1911),  49 
Ind.  App.  157,  163,  95  N.  E.  271 ;  Hinchcliffe  v.  Koontz 
(1890),  121  Ind.  422,  426,  23  N.  E.  271, 16  Am.  St.  403; 
Hamilton  V.  Love  (1899),  152  Ind.  641,  647,  53  N.  E. 
181,  54  N.  E.  437,  71  Am.  St.  384. 

Appellants  also  contend  that  the  instructions  on  the 

measure  of  damages  are  erroneous  because  they  did  not 

direct   the   jury  to   deduct  interest   from   the 

11.  amount  allowed  for  wages  to  be  earned  in  the 
future.  The  authorities  do  not  generally  take 
into  account  the  question  of  interest  in  stating  the  rule 
for  the  measure  of  damages.  But  if  correct  in  their 
contention,  which  we  do  not  decide,  appellants  havd  not 
shown  reversible  error.  The  instructions  state  the -rule 
correctly  in  general  terms,  and  if  appellants  desired  a 
more  specific  instruction  as  to  the  items  that  should  be 
deducted  in  arriving  at  the  amount  of  the  verdict,  it 
was  their  duty  to  have  tendered  a  proper  instruction 
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on  the  subject,  and  failing  to  do  so,  cannot  be  heard 
to  complain  of  those  given.  Malott  V.  Shimer  (1899), 
153  Ind.  35,  42,  54  N.  E.  101,  74  Am.  St.  278;  National 
Fire,  etc.,  Co.  v.  Smith  (1913),  55  Ind.  App.  124,  145, 
99  N.  E.  829;  McAfee  V.  Montgomery  (1898),  21  Ind. 
App.  196,  203,  51  N.  E.  957.  The  instructions  given, 
when  considered  in  their  entirety,  fairly  and  accurately 
state  the  law  applicable  to  the  issues  and  evidence  of  the 
case. 

The  case  seems  to  have  been  fairly  tried  on  its  merits 
and  a  correct  result  reached.  No  intervening  error  has 
been  pointed  out  which  would  warrant  a  reversal  of  the 
judgment. 

Judgment  affirmed. 

Note.— Reported  in  114  N.  E.  110.     Validity  of  contracts  for 
permanent  employment,  35  L.  R.  A.  515;  50  L.  R.  A.  (N.  S.)  455. 


Indiana  Manufacturing  Company  v.  Coughlin, 

Administrator. 

[No.  9,148.    Filed  February  14,  1917.     Rehearing  denied  June  1, 
1917.    Transfer  denied  June  29,  1917.] 

1.  Appeal. — Review. — Reversible  Error. — Overruling  Motion  to 
Make  More  Specific.  —  Section  343a  Bums  1914,  Acts  1913 
p.  850,  providing  that  any  conclusion  stated  in  any  pleading 
must  be  considered  and  held  to  be  equivalent  to  an  allegation 
of  all  the  facts  required  to  sustain  such  conclusion  when  the 
same  is  necessary  to  the  sufficiency  of  the  pleading,  subject  to 
the  right  of  the  party  affected  thereby  to  move  that  the  facts 
be  stated,  and,  if  the  facts  upon  which  material  conclusions  are 
based  do  not  sufficiently  appear  from  the  pleading  when  read 
in*its  entirety,  the  overruling  of  a  motion  to  make  the  pleading 
state  them  will  constitute  prejudicial  and  reversible  error, 
p.  276. 

2.  Pleading. — Complaint. — Pleading  Conclusions.  —  In  an  ac- 
tion for  the  death  of  a  servant  caused  by  a  defective  coupling 
on  a  line  shaft  in  defendant's  factory,  a  conclusion  in  the  com- 
plaint "that  in  the  course  of  said  employment  and  in  compli- 
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ance  with  instructions  given  by  said  defendant  corporation  to 
said  decedent,  said  decedent  was,  on  said  day,  engaged  in  put- 
ting up  a  system  of  telephone  wire  in  defendant's  said  factory" 
was  sufficiently  supported  by  averments  of  fact  that  defendant 
directed  that  the  wire  be  placed  on  the  joists  and  ceiling  of  the 
factory  room  through  a  course  along  the  line  shaft  within  a 
space  of  approximately  two  feet  over  the  shaft  coupling,  and 
that  the  employment,  so  directed,  brought  decedent  alongside  of 
and  over  the  alleged  defective  coupling,    p.  276. 

3.  Pleading. — Complaint, — Pleading  Conclusions, — In  an  action 
for  the  death  of  a  servant  caused  by  a  defective  coupling  6n  a 
line  shaft  in  defendant's  factory,  conclusions  in  the  complaint 
''that  to  comply  with  the  orders  and  directions  of  said  defendant 
then  and  there  given  to  decedent  it  was  necessary  for  said  de- 
cedent to  and  he  did  go  close  alongside  of  and  over  said  shaft 
coupling,"  and  "that  said  unguarded  shaft  coupling  was  at  a 
place  where  workmen  of  said  defendant,  including  decedent, 
were,  at  the  time  of  the  placing  of  said  telephone  wires,  re- 
quired to  go,"  were,  in  so  far  as  they  were  material,  sufficiently 
supported  by  averments  of  fact  that  defendant  directed  that  the 
wire  be  placed  on  the  joists  and  ceiling  of  the  factory  room 
along  the  line  shaft  approximately  two  feet  over  a  rapidly  re- 
volving shaft  coupling  which  defendant  had  negligently  failed 
to  guard,  and  that  the  employment,  as  directed  by  defendant, 
brought  the  decedent  alongside  and  over  the  coupling,    p.  276. 

4.  Pleading. — Complaint. — Pleading  Conclusions, — In  an  action 
for  the  death  of  a  factory  employe  caught  by  a  defective 
coupling  on  a  line  shaft  while  engaged  in  the  installation  of  a 
telephone  system,  a  complaint  based  on  the  Employers'  Lia- 
bility Act  (§§8020a-8020k  Bums  1914,  Acts  1911  p.  145),  meets 
the  requirements  of  the  act  by  alleging  facts  showing  that 
decedent  was  ordered  by  his  employer  to  work  at  a  place  made 
dangerous  by  its  negligence,  and  while  performing  such  work 
as  ordered  and  by  reason  of  conformance  to  the  order,  decedent 
received  the  injury  causing  his  death,  and  any  averment,  by 
way  of  conclusion,  with  reference  to  other  employes  being  re- 
quired to  work  at  such  place  was  not  essential  to  the  sufficiency 
of  the  pleading,  and  conclusions  in  the  complaint  that  a 
coupling  on  a  line  shaft  "was  unguarded  so  as  to  protect  from 
injury  the  employes  of  defendant  corx>oration  who  worked  about 
the  same"  and  "that  in  the  course  of  said  employment  and  in 
pursuance  to  the  instructions  of  said  defendant,  decedent  was 
oiv  said  day  engaged  in  putting  up  a  system  of  telephone 
wires  in  defendant's  said  factory  in  the  vicinity  of  said  shaft 
coupling,"  were  sufficiently  supported  by  averments  of  fact 
showing  the  character  of  the  work  which  defendant  required 
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of  decedent,  the  nature  of  the  order  and  directions  given  to 
decedent  by  defendant,  that  in  conforming  to  such  order  and 
directions  decedent  was  required  to  be  and  was,  in  fact,  brought 
in  close  proximity  to  the  coupling,  and  that  the  coupling  was 
unguarded  and  was  in  motion  when  decedent  was  directed  to 
do  the  work  which  brought  him  in  contact  with  it.    p.  277. 

5.  Pleading. — Complaint, — Pleading  Conclusions^ — ^In  an  action 
for  the  death  of  a  factory  employe  based  on  the  Employer's 
Liability  Act  (§§8020a-8020k  Bums  1914,  Acts  1911  p.  145), 
a  conclusion  in  the  complaint  'Hhat  said  injury  to  said  decedent 
was  caused  directly  by  the  obedience  of  said  decedent  to  the 
order  or*  a  foreman,  was  sufficiently  supported  by  avennents 
of  fact  that  defendant's  foreman  had  charge  of  the  work  and 
that  he  ordered  decedent  to  place  a  line  of  telephone  wire  on 
the  joists  and  ceiling  of  a  factory  room  across  a  line  shaft  and 
over  an  tmguarded  shaft  coupling,  which  was  revolving  at  a 
high  rate  of  speed,  and  that  in  conforming  to  such  order  dece- 
dent was  caught  by  the  coupling  and  received  the  injury  result^ 
ing  in  death,    p.  278. 

6.  Pmading. — Theory. — Sufficiency, — ^Where  a  theory  of  a  plead- 
ing has  been  adopted  by  the  parties,  its  sufficiency  must  be 
determined  on  appeal  upon  that  theory,    p.  278. 

7.  Master  and  Servant. — Injuries  to  Servant. — Factory  AcL — 
Construction,  —  Dangerous  Machinery.  —  Guards.  —  The  provi- 
sions of  §9  of  the  Factory  Act,  §8029  Bums  1914,  Acts  1899 
p.  231,  234,  requiring  dangerous  machinery  to  be  guarded, 
should  receive  from  the  courts  an  interpretation  and  construc- 
tion which  will  carry  out  the  statute's  evident  purpose  to  pro- 
tect those  who  work  around  dangerous  machinery  from  in- 
jury therefrom,  and  not  to  impose  unreasonable  requirements 
or  onerous  and  unnecessary  burdens  on  the  factory  owner, 
p.  279. 

8.  Master  and  Servant. — Injuries  to  Servant. — Fa>etory  Act — 
Scope. — Dangerous  Machinery. — Gufvrds. — Section  9  of  the  Fac- 
tory Act,  §8029  Bums  1914,  Acts  1899  p.  231,  233,  requiring 
that  dangerous  machinery  be  guarded,  while  not  intended  to 
impose  upon  the  factory  owner  unreasonable  burdens,  so  as  to 
require  him  to  guard  his  laborers  ag^ainst  every  possible  danger, 
extends  protection  to  all  laborers  in  factories  using  dangerous 
machinery,  regardless  of  the  number  exiK>8ed,  or  the  character 
of  the  work  which  exposes  them  to  the 'danger,  and  where  a 
factory  employe  was  injured  by  an  unguarded  coupling  while 
installing  a  system  of  telephone  wires  over  a  line  shaft  under 
the  orders  and  direction  of  the  master,  it  was  the  employer's 
duty  under  the  statute  to  guard  such  coupling,  and  the  failure 
to  do  so  was  negligence,  although  it  was  the  first  occasion  upon 
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which  any  employe  had  been  brought  in  dangerous  proximity  to 
the  coupling,    p.  279. 

9.  Master  and  Servant. — Injury  to  Servant, — Actum. — Factory 
Act, — Gua/rdmg  Dangerotis  Machinery, — Complaint, — ^In  an  ac- 
tion for  the  death  of  a  factory  employe  predicated  on  §9  of  the 
Factory  Act,  §8029  Bums  1914,  Acts  1899  p.  281,  288,  requir- 
ing dangerous  machinery  to  be  guarded,  the  duty  to  guard 
machinery  must  be  determined  in  relation  to,  and  in  the  light 
of,  all  the  averments  in  the  complaint  showing  the  employment 
and  duties  of  the  particular  person  invoking  the  protection  of 
the  statute  at  the  time  he  received  his  injury,    p.  281. 

10.  Master  and  Servant. — Injuries  to  Servant, — Action, — Com" 
plaint, — Sufficiency, — In  an  action  for  the  death  of  a  factory 
employe  caused  by  an  unguarded  shaft  coupling,  allegations  in 
the  complaint  that  during  the  time  decedent  was  employed  by 
defendant  and  subject  to  the  orders  and  direction  of  his  fore- 
man, and  at  a  time  when  the  unguarded  shaft  coupling  was 
open  and  exposed  and  was  being  revolved  by  defendant  with 
force  and  speed,  the  foreman  carelessly  and  negligenjiy  ordered 
decedent  to  place  a  telephone  wire  on  the  joists  and  ceiling  of 
the  factory  room  across  the  line  shaft  and  over  the  coupling, 
sufficiently  show,  when  aided  by  permissible  inferences,  that 
decedent  was  directed  to  place  the  wire  over  the  shaft  coupling 
while  it  was  in  motion,    p.  282. 

11.  Appeal. — Briefs, — Suffi^ciency, — Where  appellant's  brief,  in 
its  points  and  authorities,  states  several  general  propositions 
of  law  without  indicating  to  what  particular  ground  of  the 
motion  for  new  trial  it  desires  to  apply  them,  as  required  by 
Rule  22  of  the  Appellate  Court,  only  such  of  these  propositions 
as  by  their  wording  indicate  to  what  particular  ground  of  the 
motion  they  were  intended  to  apply  will  be  considered,    p.  288. 

12.  Appeal.  —  Review,  —  Harmless  Error,  —  Admission  of  Evi- 
dence,— ^In  an  action  for  the  death  of  a  factory  employe  caused 
by  an  unguarded  shaft  coupling,  error,  if  any,  in  the  admission 
of  evidence  that  after  decedent's  injury  the  shaft  coupling  and 
shaft  were  boxed  and  that  such  protection  did  not  interfere 
with  the  running  of  the  line  shaft  machinery,  was  rendered 
harmless  by  an  instruction  that  such  testimony  was  '^o  evidence 
or  admission  of  any  negligence  on  the  part  of  defendant." 
p.  284. 

13.  Death. — Negligent  Death, — Measure  of  Damages, — Instruo' 
tions, — In  an  action  for  wrongful  death,  an  instruction  that  the 
jury  might  consider,  in  deteimining  the  amount  of  damages, 
whether  decedent's  parents  would  probably  have  received  from 
him  such  personal  attention  and  services  as  are  usually  ren- 
dered by  a  son  living  with  his  parents,  taking  into  oonsidera- 
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tion  all  the  evidence  bearing  on  decedent's  character,  habits, 
disposition,  conduct,  love  for  his  parents  and  all  other  facts 
and  circumstances  in  evidence  enabling  the  jury  to  decide  the 
pecuniary  loss  suffered  by  the  father  and  mother,  and  that  the 
verdict  should  compensate  them  for  their  pecuniary  loss,  is  not 
erroneous  as  permitting  the  jury  to  go  outside  the  evidence  or 
as  allowing  them  to  consider  improper  elements  of  damage, 
p.  285. 
14.  Appeal. — Briefs. — Sufficiency. — Waiver  of  Error. — Error  in 
the  giving  or  refusal  of  instructions  is  waived  where  not  pre- 
sented under  the  iK>ints  and  authorities  in  appellant's  brief, 
p.  286. 

From  Miami  Circuit  Court ;  Joseph  N.  Tillett,  Judge. 

Action  by  William  H.  Coughlin,  administrator  of  the 
estate  of  Leo  Coughlin,  deceased,  against  the  Indiana 
Manufacturing  Company,  Elbert  W.  Shirk,  receiver. 
From  a  judgment  for  plaintiff ,  the  defendant  appeals. 
Affirmed. 

Albert  H.  Cole  and  Charles  A.  Cole,  for  appellant. 
Jabez  T.  Cox  and  Claude  Y.  Andrews,  for  appellee. 

HOTTEL,  J. — ^This  is  an  appeal  from  a  judgment  of 
the  Miami  Circuit  Court  in  appellee^s  favor  fpr  $2,500, 
in  an  action  brought  against  appellant  to  recover  dam- 
ages for  the  death  of  Leo  Coughlin.  On  and  prior  to 
November  8,  1912,  the  time  of  the  occurrence  com- 
plained of,  the  Indiana  Manufacturing  Company  was  a 
corporation  which  employed  more  than  five  men,  among 
whom  was  appellee's  decedent,  Leo  Coughlin,  and«  on 
said  day,  he  and  others  were  engaged  in  installing  a 
telephone  system  in  appellant's  factory.  While  en- 
gaged in  such  work,  attempting  to  pass  one  of  the  wires 
of  said  system  over  a  pipe  some  ten  or  twelve  feet 
above  the  floor  of  said  factory,  decedent  came  in  con- 
tact with  a  coupling  of  appellant's  metal  line  shaft  that 
was  being  rapidly  revolved,  and  he  thereby  received  in- 
juries which  resulted  in  his  death. 

The  complaint  is  in  two  paragraphs,  to  each  of  which 
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appellant  filed  a  separate  motion  to  ^require  appellee  to 
state  the  facts  necessary  to  sustain  certain  conclusions 
stated  therein  and  indicated  in  such  motion.  These  mo- 
tions were  overruled.  A  demurrer  addressed  to  each 
paragraph  of  the  complaint  and  a  motion  for  new  trial, 
filed  by  appellant,  were  likewise  overruled.  These  sev- 
eral rulings  are  respectively  challenged  by  appellant's 
assignments  of  error,  and  are  relied  on  for  reversal. 

The  averments  conmion  to  each  of  the  paragraphs, 
and  necessary  to  an  understanding  and  disposition  of 
the  questions  presented  by  the  rulings,  supra,  are  in 
substance  as  follows:  Appellant,  for  the  purpose  of 
transmitting  power  to  its  machinery,  maintained  in  its 
factory  a  metal  line  shaft  about  forty  feet  long  and 
three  inches  in  diameter.  Said  shaft  was  in  sections, 
whifeh  were  joined  together  by  a  certain  coupling  con- 
sisting of  two  metal  discs  eight  inches  in  diameter,  held 
together  by  four  bolts  extending  through  the  faces  of 
said  discs  and  within  one  inch  from  the  periphery 
thereof.  Said  sections  of  shaft  when  thus  coupled  to- 
gether formed  a  continuous  shaft.  The  nuts,  and  the 
thread  ends  of  said  bolts  extending  beyond  said  nuts, 
projected  from  the  faces  of  said  coupling  about  two 
inches.  At  said  times  said  shafting  and  coupling  could 
have  been  guarded  so  as  to  protect  from  injury  the  em- 
ployes of  defendant  who  worked  about  the  same,  with- 
out interfering  with  the  efficient  use  for  which  they 
were  designed  and  used  by  defendant. 

The  first  paragraph  then  proceeds  in  substance  as 
follows:  Decedent,  on  said  day,  and  for  some  weeks 
prior  thereto,  "had  been  employed  by  and  was  working 
for  defendant  at  said  factory ;  that,  in  the  course  of  said 
employment  and  in  compliance  with  instructions  given 
by  said  defendant  corporation  to  *  *  *  said  decedent, 
said  decedent  was,  on  said  day,  engaged  in  putting  up 
Vol.  65—18 
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a  system  of  telephone  wire  in  defendant's  said  factory; 
that  said  defendant  directed  that  said  wire  be  placed  on 
the  joists  and  ceiling  of  said  factory  room  through  a 
course  along  said  line  shaft  within  a  space  of  approxi- 
mately two  feet  over  said  shaft  coupling ;  that  said  em- 
ployment, so  directed  brought  •  *  *  decedent 
alongside  of  and  over  said  coupling ;  that  to  comply  with 
the  orders  and  directions  of  said  defendant  then  and 
there  given  to  *  *  *  decedent  it  was  necessary  for 
said  decedent  to  and  he  did  go  close  alongside  of  and 
over  said  shaft  cotipling;"  that,  while  decedent  was  so 
employed,  and  in  close  proximity  with  said  shaft,  de- 
fendant caused  said  shaft  and  coupling  to  revolve  with 
great  force  and  speed,  viz.,  100  horse  power,  at  200 
revolutions  per  minute ;  that  while  decedent  was  so  em- 
ployed, there  was  a  defect  in  said  machinery  and  in  said 
coupling,  which  was  known  to  defendant,  to  wit,  the 
absence  of  a  guard  over  said  coupling;  that  defendant 
had  neglected  and  failed  to  place  and  maintain  any 
guard  thereover;  that  said  shaft  and  coupling  were  at 
the  time  in  question  unguarded;  **that  said  ungvjarded 
shaft  coupling  was  at  a  place  where  workmen  of  said 
defendant,  including  ♦  ♦  *  decedent,  were,  at  the 
time  of  the  placing  of  said  telephone  wires,  required 
to  go;'*  that  in  consequence  of  said  defect  and  of  the 
negligence  of  defendant  in  failing  to  guard  said  coup- 
ling, decedent,  on  said  day  and  while  in  the  employ  of 
defendant,  was  injured  by  coming  in  contact  in  the 
manner  aforesaid  with  said  shafting  and  coupling,  etc., 
from  which  injuries  he  died. 

The  second  paragraph,  in  addition  to  the  averments 
common  to  each  paragraph,  indicated  supra,  avers  that 
said  coupling  "was  unguarded  so  as  to  protect  from  in- 
jury the  employes  of  defendant  corporation  who  worked 
about  the  same;'*  that  decedent  was  on  November  8, 
1912,  and  for  some  months  prior  thereto  had  been,  in 
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the  employ  of  defendant  corporation  at  said  factory; 
*'fhat  in  the  course  of  said  employment  and  in  pur- 
suance  to  the  instructions  of  said  defendant,  •  •  • 
decedent  was  on  said  day  engaged  in  putting  up  a  sys- 
tem of  telephone  wires  in  defendant's  said  factory  in 
the  vicinity  of  said  shaft  coupling;"  that  in  said  work 
defendant  corporation  employed  one  Benedict,  who  had 
charge  of  the  construction  of  said  telephone  system 
with  authority  from  said  defendant  to  give  orders  and 
directions  as  to  the  placing  of  the  wire ;  that  decedent, 
while  engaged  as  aforesaid,  was  subject  to  the  order 
and  direction  of  said  Benedict  in  the  construction  of 
said  telephone  system  at  the  time  of  the  injury;  that, 
when  said  coupling  was  being  revolved  by  defendant 
with  great  force  and  speed,  in  the  exposed  and  un- 
guarded condition  aforesaid,  ''said  Benedict  carelessly 
and  negligently  ordered  and  directed  •  •  *  de- 
cedent and  others  with  whom  he  was  working  to  place 
a  line  of  telephone  wire  on  the  joists  and  ceiling  of  said 
factory  room  from  the  westward  to  the  eastward  side 
of  said  room  and  thence  southward  across  said  line 
shaft  and  over  said  shaft  coupling;  that  decedent  com- 
plied with  said  order  and  proceeded  with  the  execution 
of  said  work  as  ordered  and  in  so  doing  his  body  was 
brought  close  alongside  of  and  over  said  exposed  shaft 
coupling  when  the  same  was  in  motion  and  speed''  and 
injured,  etc.;  "tftaf  said  injury  to  said  decedent  was 
caused  directly  by  the  obedience  of  said  decedent  to  the 
order  of  said  Benedict"     (Our  italics.) 

The  portions  of  each  paragraph  of  the  complaint 
which  we  have  italicized,  supra,  are  attacked  by  appel- 
lant's said  motions  as  being  conclusions,  which  should 
have  been  supplemented  by  an  averment  of  the  facts 
necessary  to  their  support.  It  is  insisted  in  effect 
that  inasmuch  as  the  courts  have  always  jealously 
guarded  the  right  of  a  defendant  to  be  apprised  of  the 
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facts  relied  on  as  establishing  liability  against  him,  and 
inasmuch  as  the  legislature,  by  the  act  of  March  15, 
1913,  (§343a  Bums  1914,  Acts  1913  p.  850)  makes  any 
conclusions  found  in  a  pleading  the  equivalent  of  a 
statement  of  the  facts  upon  which  it  is  based,  subject 
only  to  the  right  of  the  party  affected  thereby,  by 
written  motion  to  have  such  facts  stated,  that  the  over- 
ruling of  such  a  motion  is  necessarily  a  harmful  and 
prejudicial  error. 

Generally  speaking^  appellant's  contention  is  correct. 

However,  in  this  connection,  it  should  be  remembered 

that  it  is  only  those  conclusions  which  are  "nec- 

1.  essary  to  the  sufficiency  of  the  pleading"  that  are 
affected  by  said  act.    As  to  such  conclusions,  if 

the  facts  upon  which  they  are  based  do  not  sufficiently 
appear  from  the  pleading  when  read  in  its  entirety,  the 
overruling  of  a  motion  to  make  the  pleading  state  them 
will  constitute  prejudicial  and  reversible  error.  Pre- 
mier Motor  Mfg.  Co.  v.  Tilford  (1915),  61  Ind.  App. 
164,  111  N.  E.  645,  647;  S.  W.  Little  Coal  Co.  V.  O'Brien 
(1916),  63  Ind.  App.  504,  113  N.  E.  465. 

In  its  said  motion,  appellant  states  as  grounds  there- 
for that  to  support  the  conclusions  involved  in  the  first 
italicized  averment  of  the  first  paragraph,  supra, 

2.  the  facts  showing  the  nature  of  the  employment 
and  the  instructions  therein  referred  to  should 

have  been  stated.     Granting  this  to  be  true,  stich  facts 

appear  in  the  averment  which   immediately  follows 

(quoted  supra).    So  with  the  second  and  third 

3.  italicized  portions  of  the  first  paragraph,  supra, 
if  regarded  as  conclusions,  they,  in  so  far  as  they 

are  essential  to  the  sufficiency  of  such  paragraph,  are 
justified  by  the  other  fa^ts  averred  in  such  pleading. 

It  is  charged  in  said  motion  against  the  language  of 
the  second  paragraph  first  italicized,  supra,  that  to  sus- 
tain such  conclusions  it  was  necessary  to  allege  facts 
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showing  that  employes  of  appellant  worked  about 

4.  the  shaft  coupling  referred  to,  the  class  of  em- 
ployes who  did  such  work,  and  the  nature  of  the 
work  they  were  performing  when  about  such  shaft 
coupling. 

The  requirements  of  the  statute  upon  which  this 
paragraph  is  based  (§§8020a-8020k  Bums  1914,  Acts 
1911  p.  145)  were  met  by  alleging  facts  showing  that 
decedent  was  ordered  by  appellant  to  work  at  a  place 
made  dangerous  by  its  negligence,  and  that  while  per- 
forming such  work  in  obedience  to  such  order  and  by 
reason  of  such  conformance  thereto,  decedent  re- 
ceived the  injury  that  resulted  in  his  death,  and  any 
averment,  by  way  of  conclusion  or  otherwise,  with  ref- 
erence to  other  employes  being  required  to  work  at  such 
place  was  not  essential  to  the  sufficiency  of  the  pleading. 

It  will  be  observed  that  said  paragraph  alleges  the 
facts  showing  the  character  of  the  work  which  appeU 
hint  required  of  decedent,  the  nature  of  the  order  and 
directions  given  to  decedent  by  appellant,  and  that  con- 
forming to  such  order  and  directions  decedent  was  re- 
quired to  he,  and  was  in  fact,  brought  in  close  proximo 
ity  to  said  coupling  of  said  line  shaft;  that  such  coup- 
ling was  unguarded  and  was  in  motion  when  decedent 
was  directed  to  do  the  work  which  brought  him  in  con- 
tact with  it;  that  while  obeying  such  orders  and  direc- 
tions and  because  thereof  decedent  was  caught  by  said 
coupling,  etc.  Said  paragraph  therefore  contains  aver- 
ments  of  all  the  facts  indicated  as  necessary  by  appel- 
lant's said  motion  to  support  said  conclusions,  except 
those  showing  the  necessity  for  other  employes  of  ap- 
pellant to  work  near  said  coupling  and  the  character  of 
the  work  required  of  such  employes,  and,  as  before 
indicated,  such  conclusion,  in  so  far  as  it  involves  such 
facts,  is  not  essential  to  the  sufficiency  of  said  pleading. 

As  grounds  for  said  motion,  in  so  far  as  it  affects  the 
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conclusion  involved  in  the  last  italicized  portion  of  said 
paragraph,  quoted  supra,  appellant  states  that 

5.  such  conclusion  should  be  supported  by  facts 
showing  the  nature  of  the  order  and  directions 

given  by  Benedict,  what  decedent  did  in  obedience 
thereto,  etc.  These  facts  sufficiently  appear  from  the 
averments  which  precede  said  conclusion.  The  grounds 
of  said  motion  affecting  the  other  italicized  portions  of 
this  paragraph  are  not  substantially  different  from 
those  discussed  in  the  first  paragraph,  and  hence  need 
not  be  repeated.  No  error  resulted  from  the  ruling  of 
the  trial  court  on  said  motions. 

We  next  address  ourselves  to  the  third  error  assigned. 

It  is  contended  by  appellant  and  conceded  by  appellee 

that  the  first  paragraph  of  complaint  proceeds 

6.  on  the  theory  that  the  appellant  was  negligent  in 
violating  a  duty  to  guard  the  coupling  in  con- 
troversy, imposed  upon  it  by  the  provisions  of  the  Fac- 
tory Act,  §8029  Bums  1914,  Acts  1899  p.  231,  234.  Upon 
this  theory,  therefore,  the  sufficiency  of  said  paragraph 
must  be  determined.  Euler  v.  Euler  (1913),  55  Ind. 
App.  547,  553, 102  N.  E.  856,  and  cases  there  cited. 

Appellant  also  concedes  that  the  sole  question  pre- 
sented by  such  assignment  of  error  is  whether  "under 
the  provisions  of  the  factory  act  appellant  owed  to  ap- 
pellee's decedent  a  duty  to  gvurd  the  coupling  in  ques- 
tion/' It  is  insisted  by  appellant,  in  effect,  that  such 
act  does  not  require  an  employer  to  guard  every  piece 
of  machinery,  even  of  the  kind  particularly  described 
therein,  but  that  the  terms  of  the  act  are  complied  with 
when  such  employer  guards  the  machinery  designated 
therein  when  its  location  is  such  that  the  employes  of 
such  factory,  in  the  usual  discharge  of  their  labors  and 
duties,  may  be  brought  in  close  proximity  to  such  ma- 
chinery when  in  motion ;  that  the  facts  averred  in  said 
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paragraph  show  that  the  coupling  in  question  was  eight 
feet  above  the  floor,  completely  out  of  reach  of  the  em- 
ployes working  in  and  around  said  factory  and  the  ma- 
chinery therein,  that  the  "only  employment  that  ever 
brought  any  employe  into  dangerous  proximity  to  the 
coupling  was  on  the  occasion  when  plaintiff's  decedent 
was  installing  telephone  wires  on  the  ceiling/* 

The  italicized  words  just  quoted  from  appellant's 
brief  state  the  facts  more  favorable  to  its  contention 
than  the  averments  of  said  paragraph  of  complaint 
warrant.  However,  assuming  that  such  is  the  effect  of 
the  averments  of  said  paragraph,  we  believe  it  sufficient 
when  considered  in  its  entirety.  It  is  true,  as  appel- 
lant contends,  that  the  statute  in  question  should 

7.  receive  from  the  courts  an  interpretation  and 
construction  which  will  carry  out  its  evident  pur- 
pose, and  that  such  statute  'Vas  intended  to  protect 
those  who  worked  around  dangerous  machinery  from 
injury  therefrom,  and  not  to  impose  unreasonable  re- 
quirements or  onerous  and  unnecessary  burdens  upon 
the  owner  of  the  factory.''  PinneU  v.  Cutsinger 
(1909),  44  Ind.  App.  419,  423,  424,  89  N.  E.  493,  495. 

However,  the  protection  of  said  act  is  extended  to  all 

laborers  in  factories  using  such  machinery,  regardless 

of  the  number  exposed,  or  the  character  of  the 

8.  work  which  exposes  them  to  such  danger.    Upon 
this  question,  this  court,  in  the  case  of  F.  Bimel 

Co.  V.  HaHer  (1912),  51  Ind.  App.  267,  at  page  276,  98 
N.  E.  360,  363,  said:  "The  evident  intention  of  the 
legislature  in  passing  the  factory  act  was  to  protect^  so 
far  as  it  may  reasonably  be  done,  all  laborers  in  fac- 
tories using  dangerous  machinery  about  which  laborers 
are  required  to  go  in  doing  the  work  required  of  them. 
*  *  *  By  reason  of  that  act  the  only  necessary 
requisite  for  guarding  it  (a  set  screw)  was  that  some 
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laborer  was  required  to  go  about  it  in  doing  his  work/' 
(Our  italics.)  See,  also,  Watt  V.  Mishawaka  Paper, 
etc.,  Co.  (1913),  53  Ind.  App.  682,  99  N.  E.  1029. 

It  is  ^rue,  as  appellant  contends,  that  it  was  not  in- 
tended by  the  statute  in  question  to  impose  upon  the 
factory  owner  unreasonable  burdens,  or  to  require  that 
he  sTuard  his  laborers  against  every  possible  danger 
(Robertson  V.  Ford  [1904],  164  Ind.  538,  74  N.  E.  1; 
Glens  Falls,  etc.,  Cement  Co.  v.  Travelers^  Ins.  Co. 
[1900],  162  N.  Y.  399,  56  N.  E.  897;  Cobb  V.  Welcher 
(1894),  75  Hun  283,  26  N.  Y.  Supp.  1068) ;  but  this 
principle  and  line  of  cases  have  no  application  where,  as 
in  the  instant  case,  it  appears  that  the  machinery  in 
question  is  of  the  kind  required  by  the  statute  to  be 
guarded,  that  there  was  a  total  failure  to  guard  it,  and 
that  the  master,  knowing  its  unguarded  condition,  re- 
quired its  employe  to  work  at  a  place  where  he  would  be 
exposed  to  the  danger  of  such  unguarded  machinery 
while  it  was  being  operated.  In  such  a  case,  the  stat- 
ute makes  imperative  the  duty  to  guard,  and  a  failure 
to  do  so  is  negligence.  Bobbins  V.  Ft.  Wayne  Iron,  etc., 
Co.  (1907),  41  Ind.  App.  557,  563,  84  N.  E.  514;  F. 
Bimel  Co.  V.  Harter,  supra;  United  States  Cement  Co. 
V.  Cooper  (1909),  172  Ind.  599,  612,  88  N.  E.  69;  Cin- 
cinnati, etc.,  R.  Co.  V.  Armuth  (1913),  180  Ind.  673, 
677,  679,  103  N.  E.  738. 

We  are  aware  that  there  are  cases  in  other  jurisdic- 
tions which  lend  support  to  appellant's  contention,  not- 
ably Glens  Falls,  etc.,  Cement  Co.  v.  Travelers^  Ins. 
Co.,  supra;  Cobb  V.  Welcher,  supra;  Dillon  V.  National 
Coal  Tar  Co.  (1905),  181  N.  Y.  215,  73  N.  E.  978; 
Shaw  V.  Union  Bag,  etc.,  Co.  (1902),  76  App.  Div. 
296,  79  N.  Y.  Supp.  276,  277,  278 ;  Glassheim  v.  New 
York,  etc..  Printing  Co.  (1895),  13  Misc.  Rep.  174,  34 
N.  Y.  Supp.  69,  72.  Other  New  York  cases,  however, 
indicate  a  more  liberal  construction  of  such  statute. 
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Hartman  V.  Berlin,  etc.,  Co.  (1911),  71  Misc.  Rep.  30, 
127  N.  Y.  Supp.  187;  Walker  v.  Newton  Falls  Paper 
Co.  (1904),  99  App.  Div.  47,  90  N.  Y.  Supp.  530.  It 
seems  from  some  of  the  New  York  cases  that  the  court 
justified  its  limitation  of  the  protection  of  the  act  in- 
volved in  the  particular  case  to  "employes  required 
to  work  about  machinery  in  motion''  on  the  ground  that 
the  title  of  the  act  being  construed  indicated  an  inten- 
tion on  the  part  of  the  legislature  to  so  restrict  its 
application.  This  is  true  with  reference  to  the  act  of 
1897,  New  York  Laws  1897,  chapter  415,  §81.  Shaw 
V.  Union  Bag,  etc.,  Co.,  supra.  This  reason  could  not 
operate  in  construing  the  Indiana  statute,  because  the 
title  of  the  Indiana  act,  instead  of  indicating  any  in- 
tention to  restrict  the  protection  of  the  act  to  any  par- 
ticular class  of  employes,  shows  an  intention  to  extend 
its  protection  to  all  laborers  exposed  to  the  dangers  of 
such  machinery.  Acts  1899,  ch.  142,  p.  231,  supra,  en- 
titled "An  Act  concerning  labor,  and  providing  means 
for  protecting  the  liberty,  safety  and  health  of  laborers, 
etc."  However,  whatever  may  have  been  the  reasons 
for  the  restricted  interpretation,  indicated  by  the  New 
York  cases  cited  supra,  such  interpretation  has  not  re- 
ceived the  approval  of  the  courts  of  appeal  of  this  state, 
and  the  great  weight  of  authority  in  other  jurisdictions 
favors  the  liberal  construction  adopted  by  our  courts. 
5  Labatt,  Master  and  Servant  (2d  ed.)  5672,  5673, 
§1856,  and  cases  there  cited. 

If  this  were  an  action  by  an  employe  of  appellant 
whose  employment  required  him  to  be  on  the  floor  of 
appellant's  factory,  the  duty  to  guard  in  favor  of 
9.    such  employe  would  not  be  shown  by  the  aver- 
ments in  question,  but  the  duty  to  guard  under 
the  statute  must  be  determined  in  relation  to  and  in 
the  light  of  all  the  averments  of  the  pleading  show- 
ing the  employment  and  duties  of  the  particular  per- 
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son  invoking  the  protection  of  the  statute  at  the  time 
he  received  his  injury.  As  was  said  by  this  court  in 
the  case  of  H.  A.  McCowen  &  Co.  V.  Gorman  (1912), 
51  Ind.  App.  523,  100  N.  E.  31 :  "If,  as  contended  by 
appellant,  the  shaft  was  eight  feet  above  the  floor,  and 
decedent  was  not  required  to  be  nearer  it  than  the  floor, 
in  the  performance  of  his  work,  then  the  cases  of  Rob- 
ertson V.  Ford,  supra,  and  Crrace  V.  Globe  Stove,  etc., 
Co.  (1907),  40  Ind.  App.  326,  82  N.  E.  99,  would  be  in 
point,"  (our  italics)  but  the  averments  of  the  com- 
plaint in  question  show  that  at  the  time  appellee's  de- 
cedent  was  injured  he  wa^  required  by  appellant  to  per- 
form  work  which  took  him  in  close  proximity  to  said 
coupling,  and  hence  he  was  entitled  to  the  protection  of 
said  statute. 

In  addition  to  the  objection  urged  against  the  first 

paragraph  above  discussed  and  determined,  appellant 

insists,  in  support  of  his  fourth  assigned  error, 

10.  supra,  that  the  alleged  negligent  order  relied  on 
in  the  second  paragraph  of  complaint  did  not  di- 
rect decedent  to  place  the  telephone  wire  over  the  shaft 
coupling  while  it  was  in  motion. 

Assuming,  without  deciding,  that  the  averments  of 
said  paragraph  may  be  open  to  the  interpretation  in- 
sisted on  by  appellant,  yet  their  fair  and  reasonable 
interpretation  at  least  permits  the  inference  that  Bene- 
dict ordered  said  decedent  to  place  said  wire  over  said 
shaft  while  it  was  in  motion.  This  interpretation  is, 
we  think,  justified  by  the  following  averments,  which 
follow  those  showing  decedent's  duty  to  obey  the  orders 
of  Benedict,  viz. :  "Plaintiff  avers  that  during  the  time 
his  decedent  was  employed  by  defendant  corporation 
and  subject  to  the  orders  and  directions  of  said  Bene- 
diet  as  aforesaid,  and  at  a  time  when  said  shaft  coup- 
ling, in  the  condition  aforesaid,  was  open  and  exposed 
and  was  being  revolved  by  defendant  with  force  and 
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speed  as  aforesaid,  said  Benedict  carelessly  and  negli- 
gently ordered  and  directed  plaintiff's  decedent,  and 
others  with  whom  he  was  working,  to  place  the  tele- 
phone  ivire  on  the  joists  and  ceiling  of  said  factory 
room  from  the  westward  to  the  eastward  side  of  said 
room  and  thence  southward  across  said  line  shaft  and 
over  said  shaft  coupling/'  Under  the  more  recent  de- 
cisions of  the  Supreme  Court  and  this  court  inferences 
which  may  be  reasonably  and  fairly  drawn  from  the 
facts  well  pleaded  may  be  indulged  in  favor  of  a  plead- 
ing. Domestic  Block  Coal  Co.  V.  De Armey  (1913) ,  179 
Ind.  592,  100  N.  E.  675,  102  N.  E.  99.  For  the  rea- 
sons indicated,  we  are  of  the  opinion  that  no  error  re- 
sulted from  the  rulings  on  said  demurrers. 

In  its  brief  under  its  points  and  authorities,  and 
under  the  heading  "Fifth  Assignment  of  Error/'  ap- 
pellant states  several  general  propositions  of  law 

11.  without  indicating  to  what  particular  ground  of 
the  motion  for  new  trial  it  desires  to  apply  them. 
This  is  not  a  compliance  with  Rule  22  of  this  court,  and 
only  such  of  these  propositions  as  by  their  wording  in- 
dicate to  what  particular  ground  of  the  motion  they 
were  intended  to  apply  will  be  considered  by  the  court. 
In  so  far  as  such  propositions  may  apply  to  that  ground 
of  the  motion  which  challenges  the  sufficiency  of  the  evi- 
dence, they  present  substantially  the  same  questions 
that  we  have  considered  and  determined  in  our  discus- 
sion of  the  sufficiency  of  the  complaint,  and  hence  need 
not  be  further  discussed. 

By  its  twenty-sixth  proposition,  appellant  says  that 
"it  is  error  to  admit  evidence  that  after  an  accident  de- 
fendant had  placed  guards  on  the  machinery";  that 
such  evidence  is  incompetent  either  for  the  purpose  of 
showing  negligence,  or  for  the  purpose  of  showing  that 
such  machinery  could  be  guarded  without  impairing  its 
usefulness.    This  proposition  is  evidently  intended  to 
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apply  to  that  ground  of  appellant's  motion  for  new 
trial  which  challenged  the  action  of  the  trial  court  in 
admitting  the  following  evidence^  viz.:  L.  D.  Zook,  a 
witness  for  appellee,  was  asked  whether  he  saw  "this 
same  coupling  and  the  line  shafting  in  operation  while 
it  was  boxed  after  the  injury  of  Leo  Coughlin"  to  which 
the  witness  responded,  "Yes  sir,  I  did."  This  was  fol- 
lowed by  another  question  which  elicited  the  answer 
that  "it  did  not  interfere  with  the  running  of  the  line 
shaft  machinery  at  all." 

It  is  contended  by  appellee  tiiat  this  ruling  of  the 

trial  court  is  not  properly  saved  and  presented  for  our 

consideration,  but  assuming  without  deciding 

12.  that  it  is,  we  are  of  the  opinion  that  any  error 
involved  in  the  admission  of  such  evidence  which 
might  have  been  prejudicial  to  appellant  was  rendered 
harmless  by  an  instruction  given  by  the  court,  in  which 
the  jury  was  told  that  such  evidence  was  "no  evidence 
or  admission  of  any  negligence  on  the  part  of  defend- 
ant." 

The  only  other  possible  eflfect  the  evidence  could  have 
had,  was  its  effect  on  the  question  whether  such  ma- 
chinery could  be  guarded  without  interfering  with  the 
use  of  the  machine,  and  this  was  not  a  controverted 
question  in  the  case.  There  was  no  evidence  and  no 
claim  that  it  could  not  be  so  guarded.  The  Supreme 
Court  in  the  case  of  Cincinnati,  etc.,  B.  Co.  v.  Armuth, 
supra,  had  before  it  the  same  question,  and  while  it  held 
that  the  evidence  was  not  admissible  for  either  of  the 
purposes  indicated,  it  also  held  that  any  'prejudicial 
error  in  that  case  was  cured  by  an  instruction  similar 
to  that  given  in  this  case.  On  the  authority  of  that 
case,  we  hold  that  any  error  resulting  from  the  admis- 
sion of  said  evidence  was  rendered  harmless  by  the 
instruction  indicated. 

While  the  grounds  of  the  motion  for  new  trial  chal- 
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lenge  the  action  of  the  trial  court  in  giving  and  refus- 
ing to  give  the  several  instructions  given  and  re- 

13.  fused,  the  only  reference  to  instructions  found 
in  appellant's  points  and  authorities  is  contained 
in  proposition  27,  which  is  as  follows:  "An  instruc- 
tion that  the  jury,,  in  determining  the  amount  of  dam- 
ages, might  consider  whether  decedent's  parents  would 
probably  have  received  from  him  such  personal  atten- 
tion as  is  usually  rendered  by  a  son  living  with  his 
parents,  and  that  they  might  consider  his  love  for  his 
parents  in  arriving  at  such  damages  is  erroneous  be- 
cause it  permits  them  to  go  outside  the  evidence,  and 
because  it  allows  them  to  consider  improper  elements 
of  damage.'^ 

We  assiune  that  this  proposition  is  intended  to  apply 
to  that  part  of  instruction  No.  18,  given  by  the  court 
at  appellee's  request,  which  reads  as  follows,  viz. :  "If 
the  said  decedent  and  his  father  and  mother  lived  to- 
gether as  members  of  a  family  you  may  also  con- 
sider whether  said  father  and  mother  may  have  reason- 
ably expected  and  would  have  probably  received  from 
their  said  son,  Leo  Coughlin,  such  personal  attention 
and  services  as  are  usually  rendered  by  a  son  so  living 
with  his  father  and  mother  under  such  circumstances 
as  said  decedent  lived  if  you  find  he  did  so  live  as  a 
member  of  his  family  considering  all  the  evidence  bear- 
ing on  his  character,  habits,  disposition,  conduct,  love 
for  his  parents  and  all  other  facts  and  circumstances 
in  evidence  which  will  enable  you  intelligently  to  (2e- 
cide  the  pecuniary  loss  suffered  by  said  father  and 
mother,  and  return  a  verdict  if  you  find  for  the  plain- 
tiff in  Buch  sum  as  will  fully  compensate  said  father 
and  mother  for  the  pecuniary  loss  they  have  sustained 
by  said  decedent's  death,  not  to  exceed,  however,  ten 
thousand  dollars."  (Our  italics.)  We  do  not  think 
the  language  quoted  is  open  to  the  objection  indicated. 
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Error,  if  any,  in  giving  or  refusing  to  give  any 
14.   other  instruction  is  waived  because  not  presented 
under  appellant's  points  and  authorities.  Nash- 
ville, etc.,  R.  Co.  v.  Johnson  (1915),  60  Ind.  App.  416, 
431,  106  N.  E.  1087,  109  N.  E.  912,  917. 

Finding  no  reversible  error  in  th§  record,  the  judg- 
ment below  is  af&iTned. 

Note.— Reported  in  115  N.  E.  260.  Master  and  Servant: 
master's  duty  to  gpiard  dangerous  machinery,  98  Am.  St.  290, 
18  Ann.  Cas.  652,  Ann.  Cas.  1914A  658;  right  of  action  for  vio- 
lation of  factory  act  relative  to  the  guarding  of  dangerous  ma- 
chinery, L.  R.  A.  1915E  541,  26  Cyc  1183. 


AUFDERHEIDE,  TRUSTEE,  ET  AL.  V.  HeWARD. 

[No.  9,846.    Filed  October  3,  1917.] 

1.  Appeal. — Questions  Reviewable, — Condusians  of  Law. — Rtding 
on  Motion  for  Venire  de  Novo, — Where  the  record  discloses  no 
special  finding  of  facts,  conclusions  of  law,  or  motion  for  a 
venire  de  novo,  error  assigned  as  to  the  conclusions  of  law  and 
in  overruling  a  motion  for  a  venire  de  novo  presents  no  ques- 
tion for  review,    p.  288. 

2.  Appeal. — Queetiona  Reviewable, — Ruling  on  Demurrer. — Stat' 
ute. — Since  the  enactment  of  §348  Bums  1914,  Acts  1911  p.  415, 
an  assignment  of  error  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  presents  no  question 
for  review,    p.  288. 

8.  Appeal. — Qu£Stuyns  Reviewahle, — Ruling  on  Motion  for  New 
Trial. — Grounds  of  a  motion  for  a  new' trial  that  the  verdict  is 
contrary  to  law,  and  that  the  jury  erred  in  the  assessment  of 
the  amount  of  recovery,  are  not  available  on  appeal  where  the 
record  contains  no  bill  of  exceptions,    p.  288. 

4.  Appeal.  —  Review.  —  Judgment.  —  Presumption. — ^Every  pre- 
sumption is  indulged  in  favor  of  the  judgment  of  the  trial 
court,    p.  288. 

6.  Appeal.  —  Complaint, — Amendments  Deemed  Made,  —  In  an 
action  on  a  replevin  bond,  the  mere  fact,  as  shown  by  the  rec- 
ord on  appeal,  that  the  penalty  stated  in  the  bond  was  less 
than  the  verdict  for  plaintiff  is  not  of  controlling  influence,  as 
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it  will  be  presumed  on  appeal  that  the  complaint  and  exhibit 
were  amended  below  to  correspond  with  the  proof,    p.  288. 

6.  New  Trial. — Grounds. — Error  in  Amount  of  Recoverys — ^The 
mere  fact  that  a  verdict  is  for  an  amount  greater  than  asked 
in  the  complaint  is  not  available  as  a  ground  for  new  trial,  if 
in  fact  the  evidence  entitles  plaintiff  to  the  amount  found  by 
the  verdict,    p.  289. 

7.  Appeal. — Presumptions  Favoring  Judgment. — Omissions  from 
Record. — ^Where  the  evid^ice  is  not  in  the  record,  it  must  be 
assumed  on  appeal  that  the  judgment  below  is  in  accordance 
with  the  evidence,  so  that  grounds  of  a  motion  for  a  new  trial 
that  the  verdict  is  contrary  to  law  and  that  the  jury  erred  in 
the  assessment  of  the  amount  of  recovery,  present  no  question 
for  review,    p.  289. 

Prom  Lake  Circuit  Court;  Martin  J.  Smith,  Special 
Judge. 

Action  by  Oliver  R.  Reward  against  John  H.  Aufder- 
heide,  trustee,  and  others.  From  a  judgment  for  plain- 
tiff, the  defendants  appeal.    Affirmed. 

Jwmes  W.  Bums,  John  C.  Wells  and  Harris  &  Resster, 
for  appellants. 
Ora  L.  Wildermuth,  for  appellee. 

HOTTEL,  C.  J. — ^This  is  an  appeal  from  a  judgment 
i-i  favor  of  appellee  for  $400,  in  an  action  brought  by 
him  on  a  replevin  bond  executed  by  appellants  Aufder- 
heide,  trustee,  and  Grantham.  The  errors  assigned  and 
relied  on  for  reversal  by  appellants  are  as  follows :  (1) 
The  complaint  does  not  state  facts  sufl5cient  to  consti- 
tute a  cause  of  action;  (2)  the  court  erred  in%verrul- 
ing  appellants'  first  specification  to  strike  out  certain 
parts  of  the  complaint;  (3)  the  court  erred  in  its  con- 
clusions of  law;  (4)  the  court  erred  in  overruling  ap- 
pellants' motion  for  a  venire  de  novo;  (5)  the  court 
erred  in  overruling  appellants'  motion  for  new  trial. 

The  record  discloses  no  special  finding  of  facts,  con- 
clusions of  law,  or  motion  for  a  venire  de  novo,  and 
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hence  shows  nothing  upon  which  to  predicate  the 

1.  third  and  fourth  assigned  errors.  In  fact,  ap- 
pellants very  frankly  concede  in  their  reply  brief 

that  the  record  is  not  as  they  would  like  to  have  it,  but 
insist  in  effect  that  there  is  enough  in  the  record  to 
affirmatively  show  a  verdict  and  judgment  in  excess  of 
the  penalty  stated  in  the  bond  filed  as  an  exhibit  with 
the  complaint.  In  their  reply  brief  they  assert  that 
such  a  judgment  cannot  be  sustained  and  say  in  ef- 
fect that  this  question  is  the  only  one  presented  by  the 
appeal. 

As  presenting  this  question,  appellants  rely  on  the 
first  and  fifth  assigned  errors,  supra.    The  first  pre- 
sents no  question.     §348  Bums  1914,  Acts  1911 

2.  p.  415;  Hedekin  Land,  etc.,  Co.  V.  CampbeU 
(1915),  184  Ind.  643,  112  N.  E.  97. 

The  grounds  of  the  motion  for  new  trial  relied  on 

and  now  urged  as  presenting  such  question  are  the  fifth 

and  seventh,  viz. :     (5)  That  the  verdict  of  the 

3.  jury  is  contrary  to  law,  and  (7)  that  the  jury 
erred  in  the  assessment  of  the  amount  of  recov- 
ery, it  being  too  large.    These  grounds  of  appel- 

4.  lants'  motion  are  of  no  avail  because  the  record 
contains  no  bill  of  exceptions.  Every  presump- 
tion is  indulged  in  favor  of  the  judgment  of  the  trial 
court.  McCutchen  V.  McCutchen  (1895),  141  Ind.  697, 
41  N.  E.  324;  Eastman  V.  Smith  (1914),  56  Ind.  App. 
621,  105*  N.  E.  64. 

As  the  record  comes  to  us  the  fact  that  the  penalty 

stated  in  the  bond  filed  as  an  exhibit  with  the  complaint 

was  for  only  $200  is  not  of  controlling  influence. 

5.  This  may  be  the  result  of  an  error  in  copying 
the  bond  but,  whether  this  be  so  or  not,  if  in  fact 

the  bond  offered  and  read  in  evidence  was  for  a  differ- 
ent amount,  viz.,  an  amount  within  the  verdict,  the  com- 
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plaint  and  exhibit  could  have  been  amended  below  to 
correspond  with  the  proof,  and  hence  must  now  be 
deemed  to  have  been  so  amended.  §401  Bums  1914, 
§392  R.  S.  1881;  Perdue  V.  Aldridge  (1862),  19  Ind. 
290;  Hobbs  V.  Cowden  (1863),)  20  Ind.  310;  Helms  V. 
Appleton  (1908),  43  Ind.  App.  482,  489,  85  N.  E.  733, 
86  N.  E.  1023;  White  V.  SteUwagan  (1876),  54  Ind. 
186;  McKinney  V.  State,  ex  rel.  (1888),  117  Ind.  26, 
30,  19  N.  E.  613;  Ke-tuc-e-murirgtuih  V.  McClure 
(1890),  122  Ind.  541,  23  N.  E.  1080,  7  L.  R.  A.  782. 

The  mere  fact  that  the  verdict  is  for  an  amount 
greater  than  asked  in  the  complaint  would  not  be  avail- 
able as  a  ground  of  a  motion  for  new  trial  if  in 

6.  fact  the  evidence  given  upon  the  trial  entitled 
appellee  to  the  amount  found  by  the  verdict. 
McKinney  v.  State,  ex  rel.,  supra;  Noyes  Carriage 

7.  Co.  V.  Rabbins  (1903),  31  Ind.  App.  300,  67  N. 
E.  959.    The  evidence  not  being  in  the  record, 

we  must  assume  in  favor  of  the  verdict  and  judgment 
below  that  they  are  in  accord  with  the  evidence  given 
in  the  case,  and  hence  no  question  is  presented  by  either 
said  fifth  or  seventh  grounds  of  appellants'  motion  for 
new  trial.  Helms  V.  Appleton,  supra;  Shigley  v.  Sny- 
der (1874),  45  Ind.  541;  Sidener  v.  Davis  (1879),  69 
Ind.  336;  Cosgrove  V.  Cosby  (1882),  86  Ind.  511; 
Winchel  V.  Howard  (1881),  76  Ind.  379;  Borchus  V. 
Huntington  Building,  etc.,  Assn.  (1884),  97  Ind.  180. 
The  judgment  below  is  therefore  affirmed. 

Note.— Reported  in  117  N.  E.  212. 
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Chitwood  v.  Garner. 

[No.  9^25.    Filed  October  8,  1917.] 

1.  Boundaries. — Survey  by  County  Surveyor. — Appeal — Stat- 
ute.—-Vrider  §9518  Burns  1914,  §5955  R.  S.  1881,  relating  to 
appeals  to  the  circuit  court  from  surveys  by  the  county  sur- 
veyor, the  ultimate  question  to  be  determined  upon  the  trial  by 
the  circuit  court  is  the  correctness  of  the  lines  or  comers  estab^ 
lished  by  the  survey,  and,  if  the  court  is  satisfied  from  the 
evidence  that  the  true  boundary  line  has  been  established,  the 
survey  should  be  approved  and  a  re-survey  denied,  though  the 
result  was  not  obtained  by  correct  procedure  in  making  the 
survey,    p.  292. 

2.  Boundaries.  —  Survey  by  County  Surveyor. — Appeal. — Evir 
denee. — On  an  appeal  to  the  circuit  court  from  a  survey  by  the 
county  surveyor,  as  provided  under  §9518  Burns  1914,  §5955 
R.  S.  1881,  the  court  properly  heard  evidence  of  former  sur- 
veys in  connection  with  the  survey  in  controversy,  and  was 
bound  to  give  it  such  weight  as  it  merited,    p.  292. 

8.  Boundaries. — Survey  by  County  Surveyor. — Failure  to  Ap- 
peal.— Conelusiveness  of  Survey. — If  a  former  survey  was  duly 
made  affecting  the  same  land,  and  the  parties  to  the  survey  in 
controversy  or  their  privies  were  parties  to  the  former  survey, 
it  would  be  conclusive  if  not  appealed  from  in  three  years,  since 
§9518  Bums  1914,  §5955  R.  S.  1881,  provides  that  an  appeal 
from  a  survey  by  the  county  surveyor  may  be  taken  within 
three  years,    p.  293. 

4.  Appeal.  —  Review.  —  Findings.  —  Conclusiveness. — Survey  by 
County  Surveyor. — ^In  an  appeal  under  §9518  Bums  1914,  §5955 
R.  S.  1881,  the  question  of  the  correctness  of  the  survey  is  one 
of  fact,  and  where  there  is  evidence  tending  to  support  the 
trial  court's  decision  sustaining  the  survey,  the  court  on  appeal 
cannot  say  as  a  matter  of  law  that  the  line  established  is  not 
the  true  boundary  line,  or  hold  that  the  decision  is  contrary 
to  law.    p.  293. 

From  Hendricks  Circuit  Court ;  Thad  S.  Adams,  Spe- 
cial Judge. 

Controversy  between  John  C.  Chitwood  and  Susan  L. 
Gamer  originating  in  appeal  to  the  circuit  court  from 
a  survey  of  farm  land.  From  the  judgment  rendered 
approving  the  survey,  the  former  appeals.    Affirmed. 
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Otis  E.  GtUley  and  B.  F.  Watson,  for  appellant. 
George  C.  Harvey,  Drenan  R.  Harvey,  George  R. 
Harvey  and  Samuel  Ashby,  for  appellee. 

Felt,  J. — ^This  case  originated  in  an  appeal  to  the 
circuit  court  from  a  survey  of  farm  lands  in  Hendricks 
county.  The  trial  in  the  circuit  court  resulted  in  a  find- 
ing that  the  survey  had  been  duly  made  by  the  county 
surveyor,  that  it  was  correct,  and  that  a  new  survey 
should  not  be  ordered.  The  judgment  rendered  was 
in  accord  with  the  finding,  an?  states  "that  the  sur- 
veyed line  as  located,  marked  and  established  between 
the  lands  of  the  plaintiff  and  defendant  by  John  0.  Eain 
be  and  the  same  is  approved."  From  this  judgment 
appellant,  John  C.  Chitwood,  appealed  and  assigned 
several  errors,  but  concedes  in  his  briefs  that  the  only 
error  relied  on  for  reversal  comes  under  the  assign- 
ment that  the  court  erred  in  overruling  his  motion  for 
a  new  trial.  In  his  original  brief  he  states  in  substance 
that  the  errors  relied  on  are  that  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence,  and  is  also 
contrary  to  law,  but  in  the  concluding  portion  of  his 
reply  brief  he  expressly  states  that  he  relies  for  re- 
versal on  the  proposition  "that  the  finding  and  judg- 
ment of  the  trial  court  is  contrary  to  law." 

The  court  heard  evidence  of  the  survey  in  controversy 
and  of  former  surveys.  There  is  ample  evidence  to 
sustain  the  decision  of  the  court,  and  therefore  inde- 
pendently of  appellant's  statement  in  his  briefs  this 
phase  of  the  case  requires  no  further  consideration. 

Appellant  contends  that  the  decision  of  the  court  is 
contrary  to  law  because  it  conclusively  appears  with- 
out substantial  conflict  that  the  method  employed  by  the 
surveyor  was  wrong,  and  that  the  survey  was  not  prop- 
erly made. 

Section  9518  Bums  1914,  §5955  R.  S.  1881,  provides 
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that:  "The  survey  of  such  surveyor  shall  be  prima 
facie  evidence  in  favor  of  the  comers  so  established 
and  the  lines  so  run;  but  an  appeal  may  be  taken  to 
the  circuit  court,  within  three  years,  and  such  court 
may  reverse  such  survey.  Upon  such  appeal  being 
prayed  for  by  any  person,  such  surveyor  shall,  forth- 
with, transmit  the  papers  in  his  hands  touching  the 
same,  and  copies  of  the  field-notes  in  the  case  com- 
plained of,  without  requiring  an  appeal-bond ;  and  such 
court,  in  trial  of  such  appeal,  may  receive  evidence  of 
other  surveys  of  the  same  premises,  made  by  the  same 
or  other  persons,  either  before  or  since  the  one  com- 
plained of;  and  if  such  court  shall  decide  against  such 
surveyor,  it  shall  enter  an  order  for  a  re-survey,  and 
such  new  survey  may  be  made  by  any  other  com- 
petent person  whom  the  court  may  designate,  from 
whose  decision  an  appeal  may  be  had  in  like  manner." 
The  foregoing  and  the  succeeding  section  of  the  stat- 
ute show  that  the  ultimate  question  determined  upon 
the  trial  by  a  circuit  court  of  such  an  appeal  is 

1.  the  correctness  of  the  lines  or  comers  estab- 
lished by  the  survey.    If  the  court  is  satisfied 

from  the  evidence  that  the  true  boundary  line  has  been 
established  by  the  survey  it  should  be  approved  and  a 
re-survey  denied,  though  the  court  might  believe  the  re- 
sult was  not  obtained  by  correct  procedure  in  making 
the  survey. 

Upon  the  trial  the  court  followed  the  statute  tod 

heard  evidence  of  other  surveys.    One  of  such  surveys 

was  made  by  John  W.  Trotter,  a  former  county 

2.  surveyor,  in  1898,  and  the  comer  in  controversy 
was  established  by  the  east  survey  in  conformity 

with  that  survey.  The  evidence  also  shows  that  a  sur- 
vey had  been  made  long  prior  to  1898  and  that  in  1898 
the  surveyor  was  able  to  find  evidences  of  it  and  that 
he  took  cognizance  thereof.    Appellant  contends  that 
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he  was  not  justified  in  doing  so,  and  that  he  was 
thereby  led  into  an  error  which  was  followed  in  the  sur- 
vey in  controversy.  Be  that  as  it  may,  the  court  prop- 
erly heard  the  evidence  of  former  surveys  in  connection 
with  the  present  survey  and  was  duty  bound  to  give  it 
such  weight  as  it  seemed  to  merit.  If  the  former  sur- 
vey was  duly  made  affecting  the  same  land,  and  the 
parties  to  this  survey  or  their  privies  were  parties  to 
the  former  survey,  it  would  be  conclusive  if  not 

3.  appealed  from  within  three  years.    Though  we 
cannot  state  from  the  evidence  presented  that 

such  is  the  case  in  this  instance,  the  evidence  of  the 
former  survey  tends  to  show  that  the  comer  in  dispute 
in  this  controversy  was  correctly  established  by  the  last 
survey.  Wilson  v.  Powell  (1905),  37  Ind.  App.  44,  75 
N.  E.  611;  Hunter  V.  Eichel  (1885),  100  Ind.  463; 
Herbst  v.  Smith  (1880),  71  Ind.  44. 

If  it  were  conceded  that  the  surveyor  did  not  pro- 
ceed in  the  proper  manner  to  establish  the  lost  comer, 
it  would  not  necessarily  follow  that  the  result 

4.  reached  was  wrong.    The  question  of  the  cor- 
rectness of  the  survey  is  one  of  fact,  and,  there 

being  evidence  which  tends  to  support  the  decision  and 
sustain  the  survey,  we  cannot  say  as  a  matter  of  law  on 
the  facts  of  the  case  that  the  line  established  is  not  the 
true  boundary  line,  or  hold  that  the  decision  is  contrary 
to  law. 

The  conclusion  reached  makes  it  unnecessary  for  us 
to  consider  other  questions  suggested  by  the  briefs. 

The  identical  question  as  here  presented  does  not 
seem  to  have  been  decided,  but  the  conclusion  an- 
nounced is  in  harmony  with  our  statutes  and  in  accord 
with  the  spirit  of  our  decisions.  Sinn  V.  King  (1892), 
131  Ind.  183,  31  N.  E.  48;  Grover  V.  Paddock  (1882), 
84  Ind.  244;  Rosenmeier  V.  Mahrenholz   (1912),  179 
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Ind.  467,  101  N,  E.  721;  KeesUng  V.  Truitt  (1868),  30 
Ind.  306. 
Judgment  affirmed. 

Note.— Reported  in  117  N.  E.  211.  See  under  (1-3)  9  C.  J. 
294;  110  Am.  St.  680. 


In  re  Beggs. 

[No.  10,025.    FUed  October  4,  1917.] 

Master  and  Servant. — Workmen's  Compensation  Act, — Payment 
of  Comfpensation  in  Iamwp  Sum, — Power  of  Board  to  Approve, — 
Under  the  Workmen's  Compensation  Act,  Acts  1915  p.  892,  the 
Industrial  Board  has  no  power  to  approve  a  compensation 
agreement  between  the  widow  and  employer  awarding  the 
widow  a  lump  sum  in  place  of  the  award  provided  in  §37  of 
the  act,  which  authorizes  the  payment  of  burial  expenses  and 
fifty-five  per  cent,  of  decedent's  averagre  weekly  wages  for  a 
period  of  300  weeks,  where  the  facts  of  the  case  do  not  show 
it  to  be  an  unusual  one  within  the  terms  of  §43  of  the  act, 
providing  for  the  payment  of  a  lump  sum,  on  the  approval  of 
the  Industrial  Board,  in  unusual  cases  where  weekly  payments 
have  been  made  for  not  less  than  twenty-six  weeks. 

Prom  the  Industrial  Board  of  Indiana. 

Certified  question  of  law. 

Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  Melissa  Beggs.  Question  of  law 
certified  by  the  Industrial  Board.    Question  answered. 

Felt,  J.— The  Industrial  Board  of  the  State  of  In- 
diana has  certified  to  this  court  a  statement  of  facts, 
as  follows: 

"Statement  of  Facts. 

"That  on  the  14th  day  of  April,  1916,  (A),  a  man 
of  65  years  of  age,  was  in  the  employment  of  (B)  at 
an  average  weekly  wage  of  $10.00;  that  on  said  date, 
while  engaged  in  the  discharge  of  the  duties  of  his 
employment,  the  employe  met  with  an  accident  arising 
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out  of  and  in  the  course  of  his  emplojnnent,  by  coming 
in  contact  with  a  high  tension  electric  wire,  as  a  result 
of  which  he  was  electrocuted,  death  resulting  instantly ; 
that  the  employer  had  actual  personal  knowledge  of 
the  said  accident  and  death  at  the  time  of  their  occur- 
rence ;  that  the  employe  left  surviving  him  as  his  sole 
dependent,  his  wife,  64  years  of  age,  with  whom  he  was 
living  as  such  at  the  time  of  the  accident  and  dedth; 
that  said  employe  left  no  property  of  any  kind  except  a 
small  amount  of  household  goods ;  that  the  wife  has  no 
property  of  her  own  and  no  income  and  no  means  of 
support  and  is  practically  blind.  For  several  months 
prior  to  his  death  the  employe  had  been  complaining  of 
abdominal  trouble  but  had  continued  to  work  practically 
without  interruption.  On  frequent  occasions  he  had 
expressed  the  opinion  to  his  wife  that  he  had  some 
serious  abdominal  trouble  and  expressed  the  wish  that, 
upon  his  death,  a  post-mortem  examination  would  be 
made  to  determine  his  trouble.  After  his  death,  and, 
in  compliance  with  his  expressed  wish,  an  autopsy  was 
held  which  disclosed  the  fact  that  he  was  suffering  from 
a  gastric  ulcer  and  a  large  abscess  between  the  left  lobe 
of  the  liver  and  the  inflammatory  tissue  around  the 
gastric  ulcer.  The  employer,  through  its  insurance 
carrier,  and  the  widow,  have  presented  to  the  Industrial 
Board  a-  compensation  agreement  providing  that  the 
widow  shall  receive  in  full  settlement  and  discharge  of 
her  claim  for  compensation,  a  cash  payment  of  five  hun- 
dred dollars." 

On  the  foregoing  statement  of  facts  the  Industrial 
Board  has  certified  the  following  questions  for  our  con- 
sideration: 1.  Does  said  board  have  authority  under 
the  law  to  approve  a  compensation  agreement  between 
the  widow  and  the  employer  for  less  than  300  weeks' 
compensation  at  the  rate  of  $5.50  per  week?  2.  If  the 
board  should  approve  such  an  agreement,  would  it  be 
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void  under  §15  of  the  Indiana  Workmen's  Compensa- 
tion Act? 

An  examination  of  various  workmen's  compensation 
acts  shows  that  they  usually  contain  some  provision  for 
commutation  of  payments  to  a  lump  sum,  but  in  each 
instance  where  the  question  has  been  considered  it  i^ 
recognized  that  commutation  and  payment  in  a  lump 
sum  is  a  departure  from  the  normal  method  of  payment 
under  such  acts,  and  the  authority  therefor  in  any  given 
case  must  be  found  in  the  particular  legislative  enact- 
ment under  which  the  parties  are  proceeding.  In  some 
statutes  general  power  is  conferred  upon  the  board,  or 
some  designated  court  or  tribunal,  to  which  discretion- 
ary power  is  given  to  pass  upon  the  advisability  of  com- 
mutation and  the  fairness  of  the  proposed  adjustment. 
In  other  statutes  the  power,  when  conferred,  is  not  so 
general,  and  is  limited  to  particular  designated  cases, 
or  instances,  under  specified  conditions.  1  Honnold, 
Workmen's  Compensation  §§179,  180,  pp.  652-662;  C. 
J.  Workmen's  Compensation  Acts  §98,  p.  102;  Bailey  v. 
United  States  Fidelity,  etc.,  Co.  (1915),  99  Neb.  109, 
155  N.  W.  237,  238. 

The  questions  propounded  suggest:  First,  Is  there 
any  provision  in  the  Indiana  statute,  authorizing  com- 
mutation of  pajrments  to  a  lump  sum  and,  secondly,  if 
the  statute  gives  such  authority,  Do  the  facts  in  the 
case  at  bar  bring  it  within  such  provisions  so  as  to 
warrant  the  commutation  agreed  upon  by  the  parties? 

Section  57  of  the  act  (Acts  1915  p.  392)  is  as  fol- 
lows: "If  after  fourteen  days  from  the  date  of  the 
injury  or  at  any  time  in  case  of  death,  the  employer 
and  the  injured  employe  or  his  dependents  reach  an 
agreement  in  regard  to  compensation  under  this  act,  a 
memorandum  of  the  agreement  in  the  form  prescribed 
by  the  Industrial  Board  shall  be  filed  with  the  board; 
otherwise  such  agreement  shall  be  voidable  by  the  em- 
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ploye,  or  his  dependents.  If  approved  by  the  board, 
thereupon  the  memorandum  shall  for  all  purposes  be 
enforcible  by  court  decree  as  hereinafter  specified. 
Such  agreement  shall  be  approved  by  said  board  only 
when  the  terms  conform  to  the  provisions  of  this  act." 
Section  42,  supra,  gives  the  board  discretionary  power 
tc  authorize  pajnnents  to  be  made  monthly  or  quarterly 
instead  of  weekly.  Section  43,  supra,  provides  that: 
"Whenever  any  weekly  pa3anent  has  been  continued  for 
not  less  than  26  weeks,  the  liability  therefor  may  in 
unusual  cases,  where  the  parties  agree  and  the  industrial 
board  deems  it  to  be  for  the  best  interest  of  the  em- 
ploye or  his  dependents,  be  redeemed  by  the  payment, 
in  whole  or  in  part,  by  the  employer,  of  a  lump  sum 
which  shall  be  fixed  by  the  board,  but  in  no  case  to 
exceed  the  commutable  value  of  the  future  installments 
which  may  be  due  under  this  act."  Section  36,  supra, 
provides  that,  when  an  employe  either  receives  or  is 
entitled  to  compensation  under  the  act  for  injury,  and 
dies  from  any  other  cause  than  such  injury,  pajonent  of 
the  unpaid  balance  of  compensation  shall  be  made  to 
his  next  of  kin,  dependent  upon  him  for  support.  Sec- 
tion 15,  supra,  is  as  follows:  "No  contract  or  agree- 
ment, written  or  implied,  no  rule,  regulation  or  other  de- 
vice, shall  in  any  manner  operate  to  relieve  any  em- 
ployer in  whole  or  in  part  of  any  obligation  created  by 
this  act  except  as  herein  provided."  Section  66,  supra, 
reads  as  follows :  "All  questions  arising  under  this  act, 
if  not  settled  by  agreement  of  the  parties  interested 
therein  with  the  approval  of  the  board,  shall  be  deter- 
mined by  the  board  except  as  otherwise  herein  pro- 
vided for."  Aside  from  the  general  spirit  of  the  act, 
the  foregoing  are  all  the  provisions  that  either  directly 
or  remotely  bear  upon  the  questions  propounded.  Sec- 
tion 57,  supra,  deals  with  certain  agreements  relating 
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to  compensation,  but  does  not  touch  the  subject  of  com- 
mutation of  payments  to  a  lump  sum. 

The  phases  of  the  agreement  recognized  by  such  sec- 
tion must  therefore  relate  to  the  questions  that  enter 
into  a  determination  of  the  compensation  due  under  the 
provisions  of  the  statute  and  payable  in  accordance  with 
the  general  provisions  for  weekly  payments,  and  as  ap- 
plied to  the  case  at  bar  according  to  the  provisions  of 
§37,  which  authorizes  payment  of  burial  expenses  and 
fifty-five  per  cent,  of  the  average  weekly  wages  of  the 
deceased  for  a  period  of  300  weeks.  The  power  of  the 
board  to  approve  the  agreements  made  in  pursuance  of 
§57,  supra,  is  expressly  limited  to  approval  of  agree- 
ments, the  terms  of  which  conform  to  the  provisions  of 
the  Workmen's  Compensation  Act.  Section  43,  supra, 
provides  for  pajonent  of  a  lump  sum,  on  approval  by 
the  board,  but  only  in  unusual  cases  where^weekly  pay- 
ments have  been  made  for  not  less  than  twenty-six 
weeks.  The  facts  of  this  case  do  not  bring  it  within  the 
terms  of  this  section,  and  we  find  in  the  act  no  other 
provisions  which  authorize  commutation  of  weekly  pay- 
ments and  the  fixing  of  a  lump  sum  to  be  paid  in  full 
settlement  of  a  claim. 

We  therefore  conclude  that  the  act  in  question  does 
not  give  the  Industrial  Board  authority  to  approve  the 
settlement  set  forth  in  the  statement  of  facts  aforesaid. 
The  conclusion  reached  in  answer  to  the  first  question 
includes  an  affirmative  answer  to  the  second. 

NOTE,~Ileported  in  117  N.  E.  215.    See  L.  R.  A.  1916A  172, 
262;  L.  R.  A  1917D  179;  Ann.  Cas.  1918B  694. 
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In  re  Dove. 

[No.  10,026.    FUed  October  4,  1917.] 

Bf  ASTES  AND  SERVANT. — Workmen's  Compensation  Act. — Construo- 
Hon, — Pa/rUcU  Disability,  —  Compensation,  —  Under  §30  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  892,  providing  that 
where  injury  causes  the  employe  partial  disability  for  work,  he 
shall  be  paid  during  such  disability  a  weekly  compensation 
equal  to  one-half  of  the  difference  between  his  average  weekly 
wages  and  the  weekly  wagres  at  which  he  is  actually  employed 
after  the  injury,  for  a  period  not  to  exceed  300  weeks,  and  §40, 
providing  that  "in  computing  compensation  under  the  foregoing 
sections,  the  average  weekly  wages  of  an  employe  shall  be 
considered  not  to  be  more  than  twenty-four  dollars,  nor  less 
than  ten  dollars,"  where  a  servant,  when  injured,  earned  an 
average  weekly  wage  of  $56,  and  during  a  period  of  partial, 
disability  subsequent  to  the  injury  earned  an  averagre  weekly 
wage  of  $25,  he  could  be  awarded  additional  compensation,  since 
the  act  does  not  authorize  payment  of  compensation  for  the 
period  of  partial  disability  when  the  injured  employe's  average 
weekly  wages  during  such  time  exceeds  twenty-four  dollars. 

From  the  Industrial  Board  of  Indiana. 
Certified  questions  of  law- 
Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  Joe  Dove.    Certified  questions  of 
law  by  the  Industrial  Board.    Questions  answered. 

IBACH^  P.  J. — ^Pursuant  to  the-  provisions  of  §61  of 
the  Workmen's  Compensation  Law  (Acts  1915  p.  892), 
the  Industrial  Board  has*  certified  to  this  court  the  fol- 
lowing concise  statement  of  facts  and  a  question  of  law 
based  thereon:  On  February  28,  1917,  Joe  Dove  was 
in  the  service  of  the  Interstate  Iron  and  Steel  Company 
as  an  employe  at  an  average  weekly  wage  of  $56.  On 
said  date  said  Dove  received  a  personal  injury  by  an 
accident  arising  out  of  and  in  the  course  of  his  employ- 
ment of  which  the  employer  had  actual  knowledge  at 
the  time.  The  accident  resulted  in  the  total  disability 
of  the  said  Dove  to  work  continuously  from  the  date  of 
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his  injury  until  and  including  March  28,  1917.  The 
employer  paid  to  said  employe  two  weeks'  compensation 
at  the  rate  of  $13.20  per  week.  Beginning  with  March 
29,  1917,  said  Dove  has  been  continuously  partially  dis- 
abled for  work  and  will  be  so  partially  disabled  until 
probably  the  middle  of  September,  1917.  On  March 
29,  1917,  said  Dove  began  the  performance  of  work 
suitable  to  his  capacity  at  a  weekly  wage  of  $25  and  has 
continuously  worked  at  said  weekly  rate  until  the  pres- 
sent  time,  June  11,  1917,  and  will  have  the  opportunity 
to  continue  to  work  at  said  rate  as  long  as  he  is  par- 
tially disabled. 

Upon  the  foregoing  facts  is  Dove  entitled  to  compen- 
.sation  on  account  of  partial  disability  to  work  begin- 
ning on  March  29,  1917,  and  continuing  until  the  ex- 
piration of  his  partial  disability  to  work,  and  if  so, 
what  should  be  his  weekly  compensation? 

The  Workmen's  Compensation  Act,  supra,  provides 
that:  "Where  the  injury  causes  partial  disability  for 
work,  there  shall  be  paid  to  the  injured  employe  dur- 
ing such  disability  *  *  *  a  weekly  compensation 
equal  to  one-half  of  the  difference  between  his  'average 
weekly  wages'  and  the  weekly  wages  at  which  he  is 
actually  employed  after  the  injury,  for  a  period  not  to 
exceed  three  hundred  weeks,"  (§30)  and,  "In  comput- 
ing compensation  under  the  foregoing  sections,  the 
average  weekly  wages  of  an  employe  shall  be  consid- 
ered not  to  be  more  than  twenty-four  dollars,  nor  less 
than  ten  dollars."     §40. 

The  apparent  confusion  arises  upon  the  construction 
of  the  phrase  "average  weekly  wages"  as  used  in  §30 
but,  when  this  section  is  read  in  connection  with  §40 
in  which  the  meaning  of  the  phrase  is  fixed  by  the  leg- 
islature, it  is  evident  that  the  former  could  have  no 
application  where  the  facts  are  as  above  stated.  In 
other  words,  §30  is  applicable  only  where  there  is  a  dif- 
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ference  between  the  wages  actually  received  by  the  in- 
jured employe  after  the  injury  and  the  "average  weekly 
wages"  received  by  him  before  the  injury,  which  in  no 
case  can  be  computed  at  more  than  twenty-four  dollars 
or  less  than  ten  dollars.  These  limitations  placed  upon 
the  otherwise  broad  scope  of  the  act  is  but  another  in- 
dication that  the  legislature  intended  the  act  as  provi- 
sional rather  than  compensatory,  and  further  to  re- 
frain from  putting  a  premium  on  disabled  employes. 

The  statement  of  facts  shows  that  the  injured  em- 
ploye is  receiving  $25  per  week,  and  will  continue  to 
receive  that  amount  during  the  full  period  of  his  partial 
disability,  and  the  provisions  of  the  statute  do  not 
authorize  any  additional  payment. 

Note. — Reported  in  117  N.  E.  210.  Workmen's  Compensation 
Act:  computation  of  average  earnings  of  injured  employe,  L.  R.  A. 
1916A  149,  260;  L.  R,  A.  1917D  175. 


kingan  and  company,  limited,  v.  maryland 

Casualty  Company. 

[No.  9,607.  Filed  March  7,  1917.  Rehearing  denied  June  20, 
1917.  Petition  for  leave  to  file  petition  to  transfer  denied 
October  4,  1917.] 

1.  Insurance.  —  Indemnity  Insurance. — Policy. — Construction, — 
Duty  of  Insurer. — Under  an  insurance  policy  indemnifying  as- 
sured against  loss  from  liability  resulting  from  loss  of  life  or 
personal  injury,  not  exceeding  $5,000  for  the  loss  of  life  or 
injury  to  any  one  person,  providing  that,  if  suit  is  brought  on 
account  of  accident  covered  by  the  policy,  the  company  will  at. 
its  own  cost  defend  such  suit,  unless  it  shall  elect  to  settle  or 
pay  the  assured  the  indemnity  provided  by  the  policy,  where 
suit  has  been  brought  the  insurer  is  not  obligated  to  accept  an 
offer  of  settlement  for  less  than  the  face  of  the  policy,  but  it 
may  elect  between  settlement,  defense  of  the  action,  or  pay- 
ment of  the  stipulated  indemnity,    p.  811. 

2.  Insurance.  —  Indemnity  Insurance. — Policy. — Construction. — 
Liability  of  Insurer. — Extent, — Under  an  insurance  policy  in- 
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demnifyingr  assured  agrainst  loss  from  liability  resulting  from 
loss  of  life  or  personal  injury,  not  exceeding  $5,000  for  the  loss 
of  life  or  injury  to  any  one  person,  providing  that,  if  suit  is 
brought  against  assured  on  account  of  accident  covered  by  the 
policy,  the  insurer  will  at  its  own  cost  defend  the  action,  unless 
it  shall  elect  to  settle  or  pay  the  assured  the  stipulated' indem- 
nity, the  insurer,  by  electing  to  defend  the  suit  of  a  person 
injured,  rather  than  to  settle,  did  not  assume  the  full  risk  of 
the  litigation,  but  was  obligated  to  indemnify  the  assured  only 
to  the  extent  of  the  primary  indemnity  specified  by  the  policy 
and  for  such  costs  as  coimsel  and  witness  fees,  court  costs,  etc., 
although  the  judgment  recovered  was  in  excess  of  the  stipu- 
lated indemnity,    p.  813. 

3.  Insurance.  —  Indemnity  Insurance, — Policy. — Construction. — 
Licibility  for  Interest  on  Judgment, — ^Where  an  insurance  policy 
indemnifies  against  loss  or  damage,  but  not  against  liability, 
the  insurer  is  not  chargeable  with  interest  on  a  judgment 
against  the  assured  imtil  the  latter  has  suffered  loss  by  paying 
the  judgment,  and  submitting  the  proofs  required  by  the  pro- 
visions of  the  policy,    p.  315. 

4.  Insurance.  —  Indemnity  Insurance, — Policy. — Construction. — 
Acts  of  Assured. — The  fact  that  insured  apparently  recognized 
that  his  policy  indemnified  him  only  against  loss  or  damage,  and 
not  against  liability,  by  paying  a  judgment  covered  by  the  pol- 
icy before  making  a  demand  on  the  insurer,  and  by  furnishing 
proofs  of  payment  in  accordance  with  the  terms  of  the  policy, 
should  not  be  held  to  conclude  insured,  since  such  recognition 
may  have  been  based  on  prudential  reasons,    p.  316. 

5.  Insurance.  —  Indemnity  Insurance, — Policy. — Construction. — 
Insurer^s  LddbUity  for  Interest  on  Judgment. — ^A  liability  policy 
indemnifying  assured  against  all  immediate  loss  or  damage 
from  liability  resulting  from  loss  of  life  or  injury  to  person, 
provides  indemnity  against  loss  or  damage  and  not  against 
liability,  so  that  where  insured  paid  a  judgment  covered  by  the 
policy,  the  insurer's  liability  for  interest  thereon  dated  from 
the  time  of  payment  only.    p.  316. 

6.  Insurance. — Indemnity  Insurance. — Action  on  Policy. — Ten- 
der.— Burden  of  Proof. — In  an  action  by  the  insured  against 
the  insurer  on  a  liability  insurance  policy  where  defendant 
pleaded  tender,  the  burden  was  on  defendant  to  establish  the 
facts  constituting  the  tender,    p.  319. 

7.  Trial. — Findings. — Ultimate  and  Evidentiary  Fa^ts.  —  Only 
ultimate  facts  may  be  properly  embodied  in  a  finding,  and  a 
mere  evidentiary  fact  included  therein  does  not  strengrthen  it. 
p.  319. 

8.  Tsin)gR. — Conditional  Tender. — Effect. — In  an  action  by  the 
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insured  against  an  insurer,  a  statement  by  a  representative  of 
the  insurer,  that  he  desired  to  tender  insured  the  amount  of  I 
money  which  the  company  claimed  to  be  the  amount  due  and 
offered  a  certain  sum  in  full  settlement  of  its  liability,  to  which 
the  insured  replied  by  refusing  the  tender  with  the  statement 
that  he  did  so  because  he  understood  that  the  offer  was  made 
on  the  theory  that  the  amount  tendered  covered  the  insurer's 
entire  liability,  to  which  no  reply  was  made,  the  offer  by  the 
insurer  was  conditional  and  did  not  constitute  a  valid  tender, 
pp.  319,  321. 
9.  Tender. — Tender  of  Money, — Elements. — ^Where  money  is  to 
be  paid,  a  tender,  to  be  effective,  must  involve  the  proper 
amount  and  be  unconditional,  and  the  circumstances  of  the 
offer  must  be  such  as  to  leave  the  creditor  free  to  accept  the 
amount  offered  without  prejudice  to  him,  and  without  thereby 
rendering  himself  liable  to  be  held  to  have  impliedly  admitted 
that  the  amount  tendered  is  all  that  is  due.    p.  320. 

From  Marion  Superior  Court  (91,960) ;  Joseph  Col- 
lier, Judge. 

Action  by  Kingan  and  Company  against  the  Mary- 
land Casualty  Company.  From  a  judgment  for  de- 
fendant, the  plaintiff  appeals.    Reversed. 

W.  H.  H.  Miller,  C.  C.  Shirley,  Samuel  D.  Miller  and 
William  H.  Thompson,  for  appellant. 

Alvah  J.  RtLcker,  James  E.  Rocap  and  J.  F.  Damman, 
for  appellee. 

Caldwell,  J. — ^Appellant  brought  this  action  against 
appellee  to  recover  on  an  indemnity  insurance  policy. 
A  trial  resulted  in  a  decision  and  judgment  for  costs  in 
appellee's  favor.  The  principal  questions  presented 
arise  on  exceptions  reserved  to  conclusions  of  law  stated 
on  a  special  finding.  The  portions  of  the  policy  mate- 
rial to  the  inquiry  here  are  as  follows : 

**In  consideration  of  the  terms,  conditions  and 
agreements  herein  contained,  and  subject  thereto 
*  *  *  The  Maryland  Casualty  Company  *  *  * 
hereinafter  called  'the  company,'  does  hereby  in- 
sure Kingan  and  Company,  *  *  *  hereinafter 
called    'l£e    assured/    *    *    ♦    against    all    im- 
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mediate    loss    or    damage    caused    by    explosion 

*  *  *  of  the  steam  boilers  or  either  of  them, 
designated  and  described  in  the  schedule  on  this 
policy,  as  follows:     *     *     * 

C.  For  loss  from  liability  of  the  assured  re- 
sulting from  the  loss  of  life  or  personal  injury  of 
any  person  or  persons ;  but  the  liability  of  the  com- 
pany for  loss  of  life  or  injury  of  any  one  person 

shall  not  exceed  the  sum  of  Five  Thousand  Dollars. 

*  *     ♦ 

D.  *     *     *     In  no  event  shall  the  liability  of 

the  company  exceed  the  sum  insured  by  this  policy. 

*  ♦     * 

Conditions  and  Agreements:    *     *     * 

4.  It  (the  insurer)  shall  have  charge  of  all 
negotiations  and  suits  on  account  of  claims  for 
damages  to  persons.  *  *  *  But  the  assured 
shall  at  all  time  render  to  the  company  all  co-oper- 
ation and  assistance  in  its  power.  If  any  suit  is 
brought  against  the  assured  to  enforce  a  claim  for 
damages  on  account  of  an  accident  covered  by  this 
policy,  the  assured  shall  inmiediately  forward  to 
the  company's  home  office  every  smnmons  or  other 
process  as  soon  as  tiie  same  shall  have  been  served 
on  him,  and  the  company  will  dt  its  own  cost  de- 
fend such  suit  in  the  name  and  on  behalf  of  the 
assured,  unless  the  company  shall  elect  to  settle  the 
same  or  pay  the  assured  the  indemnity  provided 
for  by  the  provisions  of  this  policy.  The  assured 
shall  not  incur  any  expense  on  account  of  personal 
injuries  without  the  consent  of  the  company  pre- 
viously given  in  writing,  except  that  claims  for 
bodily  injuries  may  be  settled  by  the  assured  on 
the  basis  of  loss  of  wages  of  the  injured  person  for 
the  time  of  total  disability  and  reasonable  expenses 
for  nursing  and  medical  attendance,  for  which  the 
company  will  reimburse  the  assured  on  receipt  of  a 
suitable  release  without  prejudice  to  the  rights  of 
the  assured  under  this  policy.     *     *     * 

9.  *  *  *  No  claim  shall  become  payable 
until  proofs  and  affidavits  stating  *  *  *  the 
amount  of  the  loss  or  damage,  and  a  detailed  state- 
ment of  all  other  insurance  if  any  covering  loss  of 
life  or  injury  to  person  *  *  *  shall  have  been 
furnished  to  the  company." 


MAY  TERM,  1917.  805 

Kingan  &  Co.  v,  Maryland  Casualty  Co. — 65  Ind.  App.  301. 

The  policy  is  set  out  in  full  in  the  finding,  which  is 
further  to  the  following  effect :  On  February  29,  1908, 
while  the  policy  was  in  force,  a  steam  boiler  covered 
by  the  policy  and  located  in  appellant's  plant  exploded, 
and  as  a  proximate  result  thereof  certain  physical  in- 
juries were  sustained  by  William  E.  King,  appellant's 
employe.  Appellant  duly  notified  appellee  of  the  oc- 
currence. On  October  9,  1908,  King  brought  suit 
against  appellant  in  the  Marion  Circuit  Court  to  re- 
cover damages  on  account  of  his  injuries,  charging  ap- 
pellant with  negligence  in  maintaining  the  boiler.  Ap- 
pellant notified  appellee  of  the  institution  of  the  action 
as  required  by  the  policy,  whereupon  appellee  directed 
counsel  to  appear  thereto  for  appellant,  and  thereafter 
contested  said  action  in  appellant's  name.  A  trial  re- 
sulted in  a  verdict  against  appellant  for  $7,500,  re- 
turned March  3, 1910,  on  which  judgment  was  rendered 
July  2,  1910.  Appellee  thereafter,  under  the  terms  of 
the  policy,  and  in  appellant's  name,  appealed  from  the 
judgment  to  the  Supreme  Court  of  the  state.  On  Feb- 
ruary 20,  1913,  the  judgment  of  the  trial  court  was  af- 
firmed. On  May  1,  1913,  appellant  paid  the  judgment, 
which  consisted  of  the  following  items:  Principal, 
$7,500,  interest,  $1,422,  costs,  $131.25,  total,  $9,053.75, 
and  immediately  thereafter  made  demand  on  appellee 
for  reimbursement,  pursuant  to  the  terms  of  the  policy 
as  follows :  Appellant  demanded  the  sum  of  $6,079.58, 
consisting  of  principal,  $5,000,  interest  from  March  3, 
1910,  to  the  date  of  payment,  $948.33,  costs,  $131.25. 
Thereupon  appellee  presented  to  appellant  a  draft  for 
$5,139.80,  being  $5,000  principal,  $131.25  costs,  and 
$8.55  interest  firom  date  of  payment  of  the  judgment 
by  appellant  to  the  date  of  presenting  the  draft.  Ap- 
pellee refused  to  accept  the  draft,  assigning  the  follow- 
ing reasons:  First,  that  it  was  not  a  legal  tender; 
Vol.  65—20 
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second,  it  was  less  than  the  amount  due ;  third,  a  reason 
expressed  in  the  following  language:  "Since  the  let- 
ter written  to  you  on  May  1,  1913,  in  which  $6,079.58 
was  demanded  on  behalf  of  Messrs.  Kingan  &  Com- 
pany, Ltd.,  it  has  been  discovered  that  prior  to  the  com- 
mencement of  this  suit,  your  company  had  the  opportu- 
nity to  settle  and  compromise  the  same  by  the  payment 
of  an  amount  less  than  the  face  of  the  policy,  and  that 
you  refused  to  settle  the  same  on  that  basis.  Under 
these  circumstances,  on  behalf  of  Messrs.  Eingan  & 
Company,  Ltd.,  we  now  demand  payment  by  you  of  the 
sum  of  $9,053.75,  being  the  full  amount  of  the  judg- 
ment, interest  and  costs,  paid  in  this  case  by  Messrs. 
Kingan  and  Company,  Ltd.,  together  with  interest 
thereon  from  the  date  of  its  payment,  namely.  May  1, 
1913."  On  May  16,  1914,  Mr.  Dammann,  an  author- 
ized representative  of  appellee,  had  the  following  con- 
versation with  Mr.  Miller,  an  authorized  representa- 
tive of  appellant: 

"Mr.  Dammann:  *Now  Mr.  Miller,  in  view  of  your 
letter  of  the  12th  to  the  Company,  concerning  the  claim 
of  Kingan  &  Company,  Ltd.,  against  the  Maryland 
Casualty  Company,  on  account  of  the  accident  to  Wil- 
liam King  in  his  suit  for  judgment  and  satisfaction, 
I  want  to  make  a  tender  to  you  as  a  representative  of 
the  Kingan  &  Company  of  that  amount  of  money 
which  the  Company  considers  the  extent  of  its  liability 
under  the  policy  of  insurance  which  covered  the  King 
case,  that  is  the  boiler  policy.  It  is  my  understanding 
from  the  correspondence,  that  you  satisfied  a  judgment 
for  Kingan  &  Company,  by  the  payment  of  $9,053.75, 
and  that  you  claim  that  amount  of  money  from  the  Mary- 
land Casualty  Company.  The  Maryland  Casualty  Com- 
pany denies  owing  that  amount  of  money  to  Kingan  & 
Company,  and  offers  in  payment  of  its  liability  under 
the  boiler  policy  referred  to  $5,149.25,  which  repre- 
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sents  Five  Thousand  Dollars,  which  is  the  principal  of 
the  sum  named  in  the  policy,  Fifteen  Dollars,  interest, 
up  to  and  including  the  19th  of  May,  1913,  and  $131.25, 
and  I  have  here  the  cash, — and  I  understand  you  do  not 
raise  a  point  about  that — and  if  you  would  rather  have 
it  in  any  other  form  we  are  perfectly  willing  to  put  it 
in  some  other  form.'  And  to  which  statement  the  said 
Miller  replied  as  follows: 

"Mr.  Miller:  'Understanding  that  this  tender  is 
made  on  the  theory  that  the  amount  tendered  covers 
the  entire  liability  of  the  Maryland  Casualty  Company 
under  the  policy  of  insurance  referred  to  on  account  of 
the  case  of  King  v.  Kingan  &  Company,  Ltd.,  the 
tender  is  refused,  but  no  question  is  made  to  the  form 
in  which  the  actual  money  is  tendered.' " 

The  court  further  finds  "that  at  said  time  defendant 
tendered  and  offered  to  pay  plaintiff  the  said  sum  of 
$5,149.25,  as  recited  in  said  conversation.''  Appellee 
thereafter  retained  said  sum  in  its  possession  up  to  De- 
cember 16,  1913,  (being  the  day  it  filed  its  answer  to 
the  complaint) ,  when  it  paid  said  sum  to  the  clerk  of  the 
court  for  the  use  and  benefit  of  appellant,  which  sum 
remained  in  charge  of  the  clerk  of  the  court  until  about 
July  3,  1914,  when  appellee  in  open  court  waived  any 
right  it  had  to  said  fund. 

Before  King  commenced  his  suit  against  appellant, 
he  made  to  appellee  a  proposition  to  settle  his  claim  for 
$4,000.  After  the  suit  was  commenced,  he  made  to 
appellee,  through  its  attorneys,  a  subsequent  proposi- 
tion to  settle  for  $6,000.  Appellee  rejected  each  propo- 
sition, and  made  no  counter-proposition.  Before  King 
commenced  his  action,  and  also  while  it  was  pending, 
appellant  requested  appellee  to  compromise  it  with 
King,  but  appellee  refused  to  do  so.  Appellant's  attor- 
neys at  its  request  api)eared  in  the  King  action  to  pro- 
tect its  interests,  and  aided  in  the  defense  of  the  cause. 
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but  appellee,  through  its  attorneys,  had  full  and  com- 
plete charge  of  the  litigation,  and  conducted  the  de- 
fense thereof,  both  in  the  trial  court  and  on  appeal  in 
the  Supreme  Court.  On  the  special  finding  of  facts  the 
court  stated  general  conclusions  of  law  in  appellee's 
favor,  to  the  effect  that  appellant  is  not  entitled  to  re- 
cover, and  that  appellee  is  entitled  to  recover  costs. 

In  support  of  its  assignment  that  the  court  erred  in 
the  conclusions  of  law,  appellant  states  alternatively 
three  propositions,  in  substance,  as  follows:  (1)  That, 
under  the  facts  found,  appellant  is  entitled  to  recover 
the  full  amount  paid  by  it  in  discharge  of  the  King 
judgment,  consisting  of  principal  $7,500,  interest 
$1,422,  and  costs  $131.25,  aggregating  $9,053.25;  (2) 
that,  if  appellant  is  in  error  in  its  first  proposition,  it 
is  entitled  to  recover  the  full  amount  of  appellee's 
liability  as  fixed  by  clause  C  of  the  policy  or  $5,000,  plus 
costs  of  litigation,  $131.25,  plus  interest  on  the  entire 
judgment  from  the  rendition  thereof,  $1,422,  total  $6,- 
553.25;  (3)  that,  if  appellant  is  wrong  in  both  its 
first  and  second  propositions,  the  tender  of  May  16, 
1913,  was  conditional,  and  therefore  ineffective,  and 
that  appellant  is  entitled  to  recover  $5,000,  the  amount 
of  appellee's  liability  as  fixed  by  clause  C,  plus  costs 
$131.25,  being  a  total  of  $5,131.25,  together  with  in- 
terest thereon  from  the  date  on  which  appellant  dis- 
charged the  King  judgment  to  the  date  on  which  ap- 
pellee in  open  court  waived  any  right  it  had  to  the 
amount  of  the  tender  deposited  with  the  clerk,  or  from 
May  1,  1913,  to  July  3,  1914,  but  that  appellant  is  en- 
titled to  a  credit  in  the  amount  of  the  tender  as  so 
deposited,  and  that  judgment  should  have  been  rendered 
for  the  residue,  amounting,  as  estimated  by  appellant, 
to  $341.19. 

In  support  of  its  first  proposition,  appellant  argues 
in  effect  that,  by  the  terms  of  clause  C,  it  was  appellee's 
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duty  absolutely  and  at  all  events  to  protect  appellant 
against  loss  growing  out  of  liability  to  King,  provided 
such  protection  could  have  been  accomplished  by  the 
pa3anent  of  not  to  exceed  $5,000 ;  that  the  finding  dis- 
closes that  appellee  had  an  opportunity  to  settle  with 
King  for  less  than  $5,000  before  he  instituted  action, 
and  that  it  failed  and  refused  to  do  so,  although  appel- 
lant's liability  to  King  was  clear  and  well  known  to  ap- 
pellee; that,  had  appellee  settled  with  King  when  the 
opportunity  presented  itself,  complete  protection  would 
thereby  have  been  afforded  appellant  by  the  payment  of 
less  than  $5,000 ;  that  appellee's  failure  to  avail  itself 
of  such  opportunity  to  settle  resulted  in  a  necessity  that 
$9,053.75  be  paid  to  discharge  appellant's  liability  to 
King  as  determined  by  the  courts;  that  the  excess  of 
liability  over  the  $5,000  limit  specified  by  clause  C  of 
the  policy  resulted  from  appellee's  breach  of  duty  owing 
appellant,  and  that,  as  a  consequence,  appellee's  liabil- 
ity to  appellant  should  be  measured  by  the  entire  sum 
paid  by  the  latter,  in  satisfaction  of  the  King  judgment, 
$5,000  thereof  by  reason  of  the  express  provisions  of 
the  policy,  and  the  residue  thereof  by  reason^  of  such 
breach  of  duty  as  defined  by  the  policy  properly  con- 
strued. 

Appellant,  in  support  of  its  first  proposition,  appeals 
also  to  that  part  of  specification  No.  4  of  the  policy, 
providing  that : 

"If-  any  suit  is  brought  against  the  assured 
*  *  *  the  company  will  at  its  own  costs  defend 
such  suit  in  the  name  and  on  behalf  of  the  assured, 
unless  the  company  shall  elect  to  settle  the  same, 
or  pay  the  assured  the  indemnity  provided  for  by 
the  provisions  of  the  policy." 

It  is  appellant's  contention,  based  on  the  above  pro- 
visions of  specification  No.  4,  as  applied  specifically 
to  this  case,  that  when  King  brought  suit  against  ap- 


310        APPELLATE  COURT  OF  INDIANA, 

Elingan  &  Co.  v.  Maryland  Casualty  Co. — 66  Ind.  App.  301. 

pellant,  and  appellee  had  been  duly  notified  thereof,  the 
latter  was  put  to  its  election  whether  it  would  settle 
with  King:  when  the  opportunity  arose,  or  pay  to  ap- 
pellant the  $5,000  indemnity  specified  by  clause  C  of 
the  policy,  and  thus  be  discharged  from  all  liability,  or 
defend  the  action  at  its  own  costs  in  appellant's  name ; 
that,  if  it  elected  the  last  alternative,  it  thereby  as- 
sumed the  entire  risk  of  the  litigation ;  that  the  risk  so 
assumed  covered  the  excess  of  the  judgment,  including 
costs  and  interest  accruing  to  the  time  of  its  affirmance 
by  the  Supreme  Court,  over  and  above  the  indenmlty 
specified  by  clause  C,  and  hence  that  appellee  is  liable 
to  appellant  for  the  entire  amount  paid  by  the  latter  in 
discharge  of  the  King  judgment.  Appellant  appeals 
also  to  that  part  of  clause  C  providing  that  appellee 
insures  appellant  "for  loss  from  liability  of  the  assured 
resulting  from  the  loss  of  life  or  personal  injury  of  any 
person  or  persons,''  and  argues  that  such  provision 
should  be  construed  with  the  provision  of  specification 
No.  4  last  quoted,  and  that  when  so  construed  "they  im- 
port an  absolute  promise  to  protect  and  indemnify  the 
assured  to  the  extent  of  its  loss,  save  only  in  the  event 
the  appellee  shall  elect  to  settle  the  case  or  pay  to  the 
assured  the  amount  of  the  first  indemnity." 

Appellant's  second  proposition,  as  stated  by  us  above, 
involves  the  liability  of  appellee  to  return  to  appellant 
the  item  of  interest  that  accrued  on  the  judgment  from 
the  time  of  its  rendition  in  the  trial  court  to  the  time 
of  its  final  affirmance,  amounting  to  $1,422.  Appellant 
argues  in  support  of  such  proposition  as  follows: 
"Even  if  appellee  had  a  right  to  postpone  its  election 
until  after  trial  and  judgment  in  the  court  below,  such 
judgment  is  conclusive  against  appellee  both  as  to  lia- 
bility and  the  amount  of  damages,  especially  when  af- 
firmed on  appeal,  and  appellee  had  no  right  to  delay 
payment  pending  the  appeal,  and  thereby  cause  appel- 
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lant  to  pay  the  interest  accruing  on  the  judgment  pend- 
ing said  appeal/'  and  hence  appellant  concludes  that 
it  is  entitled  to  recover  such  interest  in  addition  to  the 
indemnily  specified  by  the  policy,  and  the  costs  of  the 
action. 

In  arguing  that  an  increased  liabilily  arose  against 
appellee  by  reason  of  its  failure  to  settle  with  King, 
appellant  assumes  that  its  liability  to  King  was  clear, 
and  that  appellee  knew  that  it  was  clear.  If  it  should 
be  conceded  that  the  facts  involved  in  such  assumption 
are  important  here,  in  the  absence  of  any  finding  or 
allegation  in  'the  complaint  that  appellee  was  guilty  of 
fraud  in  its  failure  to  settle  with  King,  then  it  may  be 
said  that  the  finding  does  not  sustain  the  assumption. 
The  finding  goes  no  further  than  that  appellee  had  an 
opportunily  to  settle  witk  King  for  $4,000,  and  later 
for  $6,000,  and  that  it  failed  and  refused  to  do  so,  al- 
though appellant  requested  it  to  make  the  settlement. 
The  finding  is  silent  as  to  whether  appellant's  liability 
was  clear,  and  what  appellee's  knowledge  on  the  subject 
was,  and  also  whether  the  sum  that  King  was  willing 
to  accept  in  settlement  was  reasonable,  when  measured 
by  the  severity  of  his  injuries. 

Appellant's  argument  is  based  also  on  the  assump- 
tion that  it  was  appellee's  duty  under  the  policy  to  pro- 
tect appellant  against  King's  claim,  provided 

1.  such  protection  might  have  been  accomplished 
at  an  expense  of  not  exceeding  $5,000.  That  is, 
appellant  apparently  contends  that  when  the  claim  was 
made  against  appellant  by  King,  based  on  his  injuries, 
it  was  appellee's  duty  to  effect  a  settlement,  if  it  could 
be  done  without  exceeding  the  $5,000  limit,  regardless 
of  the  apparent  merits  of  the  claim,  or  the  reasonable- 
ness of  the  sum  demanded.  We  do  not  so  interpret  the 
policy.  Primarily,  appellee's  agreement  was  to  the  ef- 
fect that  in  case  any  person  suffered  a  personal  injury 
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under  such  circumstances  as  to  render  appellant  liable 
to  resi)ond  in  damages  therefor,  and  in  case  appellant 
incurred  loss  or  damage  on  account  of  such  liability, 
the  incident  being  within  the  scope  of  the  policy,  appel- 
lee should  make  restitution  to  appellant,  if  such  loss  or 
damage  did  not  exceed  $5,000,  or  to  the  extent  of  such 
sum  if  such  loss  or  damage  exceeded  $5,000.  By  the 
terms  of  the  policy,  the  planting  of  an  action  by  King 
put  appellee  to  its  election  whether  it  would  defend  the 
action  at  its  own  cost  and  in  the  name  and  on  behalf  of 
appellant.  The  alternatives  presented  to  appellee  were 
to  settle  with  King,  or  pay  $5,000  to  appellant.  It  was 
appellant's  duty  to  elect  to  defend  or  to  settle  or  to  pay. 
It  was  not  its  duty  to  settle  to  the  exclusion  of  the 
other  alternatives.  So  the  courts  hold  under  similar 
policies.  Wisconsin  Zinc  Co.  v.  Fidelity^  etc.,  Co. 
(1916),  162  Wis.  39,  155  N.  W.  1081;  Rumford,  etc., 
Paper  Co.  V.  Fidelity,  etc.,  Co.  (1899),  92  Me.  574,  43 
Atl.  503 ;  New  Orleans,  etc.,  R.  Co.  v.  Maryland  Castuilty 
Co.  (1905),  114  La.  153,  38  South.  89,  6  L.  R.  A.  (N. 
S.)  562,  and  note;  Schmidt w.  Travelers^ Ins.  Co.  (1914), 
244  Pa.  286,  90  Atl.  653,  52  L.  R.  A.  (N.  S.)  126.  The 
institution  of  the  suit  created  no  other  duty  than  to 
elect.  By  electing  to  defend,  and  by  defending;  ap- 
pellee discharged  its  full  duty  toward  appellant  arising 
at  that  stage  of  the  proceedings.  As  there  was  no  duty 
to  settle,  the  argmnent  must  fail.  Liability  against 
appellee  cannot,  in. the  absence  of  fraud,  be  predi- 
cated on  the  fact  that  it  elected  to  defend,  rather 
than  to  settle.  Wisconsin  Zinc  Co.  v.  Fidelity,  etc.,  Co., 
supra.  Liability  might,  however,  be  based  on  negli- 
gence in  conducting  such  defense,  but  there  is  neither 
a  finding  nor  charge  to  that  effect  here.  Wisconsin 
Zinc  Co.  V.  Fidelity,  etc.,  Co.,  supra;  McAleenan  V. 
Massachusetts,  etc.,  Ins.  Co.  (1916),  173  App.  Div.  100, 
159  N.  Y.  Supp.  401. 
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Proceeding  to  the  second  phase,  appellant  argues  that 
appellee,  by  electing  to  defend  rather  than  to  settle,  as- 
sumed the  full  risk  of  the  litigation.  In  other 
2.  words,  that  appellee  by  declining  to  settle  with 
King,  and  by  electing  to  defend,  impliedly  or 
constructively  agreed  to  pay  any  loss  that  appellant 
might  be  subjected  to  as  a  result  of  the  litigation,  and 
it  therefore  obligated  itself  to  restore  to  appellant  the 
full  amount  that  the  latter  was  required  to  pay  to  dis- 
charge the  King  judgment,  principal,  interest,  and 
costs.  As  to  whether  such  result  followed  an  election 
to  defend  must  be  determined  from  the  policy,  the  pro- 
visions of  which  applicable  are  found  in  clause  C  and 
specification  No.  4.  By  the  former,  appellee  insured 
appellant  against  all  immediate  loss  or  damage  grow- 
ing out  of  a  liability  within  the  scope  of  the  policy  to 
the  extent  of  $5,000.  By  the  latter,  it  agreed  that  in 
the  event  of  suit  being  brought,  and  if  appellee  elected 
to  defend,  it  would,  ''at  its  own  cost  defend  such  suit.'' 
Appellee's  agreement  then  was  that  it  would  indemnify 
appellee  for  loss  growing  out  of  liability  to  the  extent 
of  $5,000,  and  if  it  elected  to  defend  the  involved  suit, 
to  the  extent  of  the  additional  sum  comprehended  by 
the  phrase  "at  its  own  cost."  Such  was  the  extent  of 
appellee's  undertaking.  If  then,  appellant  having  paid 
the  sum  which  became  necessary  in  order  that  the  King 
judgment  might  be  discharged,  appellee  became  liable 
to  pay  it  any  sum  in  excess  of  $5,000,  such  liability 
arose  by  virtue  of  the  agreement  indicated  by  the  pro- 
vision that  it  would  "at  its  own  cost  defend  such  suit." 
The  phrase  "at  its  own  cost,"  and  equivalent  expres- 
sions found  in  indemnity  insurance  policies  in  like  con- 
nections as  here,  are  with  a  harmony  approximating 
uniformity  held  to  include  only  such  costs  as  counsel 
and  witness  fees,  court  costs,  and  the  like.  We  have 
found  no  decision  holding  that  such  expressions  include 
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the  amount  of  the  judgment  proper  recovered  in  excess 
of  the  primary  indemnity  specified  by  the  policy,  or  that 
the  insurer  by  electing  to  defend  thereby  guarantees 
that  the  judgment  ultimately  recovered  will  not  exceed 
the  primary  indemnity  specified.  We  are  therefore 
required  to  hold  against  appellant  on  its  first  proposi- 
tion. See  the  following:  Rumford,  etc.,  Paper  Co.  V. 
Fidelity,  etc.,  Co.,  supra;  Coast  Lumber  Co.  V.  Aetna 
Life  Ins.  Co.  (1912),  22  Idaho  264,  125  Pac.  185; 
Schmidt  V.  Travelers'  Ins.  Co.,  supra;  Connolly  V.  Bolster 
(1905),  187  Mass.  266,  72  N.  E.  981;  New  Orleans, 
etc.,  R.  Co.  V.  Maryland  CastuUty  Co.,  supra;  note  to 
New  Amsterdam  Casualty  Co.  V.  Cumberland  Tele- 
phone, etc.,  Co.,  12  L.  R.  A.  (N.  S.)  478;  note  to  Aetna 
Life  Ins.  Co.  V.  BowUng  Green  Gaslight  Co.,  43  L.  R.  A. 
(N.  S-)  1128. 

Appellant  cites  Sanders  V.  Frankfort,  etc.,  Ins.  Co. 
(1904),  72  N.  H.  485,  57  Atl.  655,  101  Am.  St.  688. 
Both  the  policy  and  the  facts  involved  in  that  case  are 
somewhat  similar  to  those  here.  There,  however,  the 
insurer  was  insolvent,  and  the  injured  employe  was 
unable  to  collect  the  $9,000  judgment  which  he  had  re- 
covered against  the  insured.  The  policy  there,  as  here, 
specified  $5,000  as  the  limit  of  the  indemnity.  Under 
the  circumstances,  the  employe  proceeded  by  bill  in 
equity  against  the  insurer,  seeking  to  compel  the  appli- 
cation of  the  specified  indemnity  on  the  judgment.  The 
question  involved  was  whether  the  insurer  could  be  re- 
quired to  pay  the  indemnity  before  the  insured  had  suf- 
fered loss  or  damage  by  being  forced  to  pay  the  judg- 
ment. The  question  of  the  obligation  of  the  insurer  to 
pay  the  entire  judgment  by  reason  of  an  election  to 
defend  was  not  involved  or  decided.  The  policy  there 
provided  in  substance  that,  if  suit  should  be  brought, 
the  insurer  might  elect  to  defend  against  the  proceed- 
ing, or  to  settle  with  the  injured  employe,  or  to  pay 
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the  indemnity  to  the  insured.  It  is  held  that  the  in- 
surer by  electing  to  defend  impliedly  agreed  to  defend 
successfully;  that,  as  an  execution  is  a  part  of  a  pro- 
ceeding, the  insurer  by  such  election  therefore  im- 
pliedly agreed  to  defend  against  the  former  as  issued  on 
the  judgment;  that,  as  payment  is  ordinarily  the  only 
defense  that  may  be  successfully  interposed  against  an 
execution,  the  insurer,  by  agreeing  to  defend  against 
the  proceeding  successfully,  in  effect  assumed  the  in- 
sured's liability  to  the  extent  of  the  specified  indem- 
nity, and,  *Ti)ecause  they  assumed — in  legal  effect  agreed 
to  pay — the  assured's  liability  to  this  plaintiff  to  the 
extent  of  $5,000,  equity  requires  them  to  perform  their 
agreement  by  payment  to  him."  We  do  not  believe  that 
that  case  supports  the  proposition  that  the  insurer  by 
electing  to  defend  thereby  obligates  itself  to  pay  the 
entire  judgment  recovered,  although  it  exceeds  in 
amount  the  specified  indemnity. 

Appellant's  second  proposition  is  in  effect  that  ap- 
I)ellant  is  entitled  to  recover  in  addition  to  the  amount 
of  indemnity  specified  by  clause  C  and  the  cost  of  the 
action,  interest  on  the  judgment  of  $7,500  from  its 
rendition  by  the  trial  court,  or  $5,000  plus  $131.25, 
plus  $1,422,  or  a  total  of  $6,553.25. 

We  cannot  concede  under  any  view  of  the  policy  that 

such  proposition  as  broadly  stated  and  involving  as  it 

does  a  claim  to  interest  on  the  entire  judgment 

3.  rendered  below,  may  be  held  to  be  sound.  We 
proceed  to  determine  whether  appellant  is  en- 
titled to  recover  any  portion  of  the  interest  claimed  as 
above  stated.  Indemnity  policies  are,  as  a  general  rule, 
by  virtue  of  their  provisions  and  the  nature  of  the  in- 
surer's undertaking  grouped  by  the  courts  into  two 
classes:  First,  those  indemnifying  against  loss  or 
damage;  and  secondly,  those  affording  protection 
against  liability.    Under  a  policy  of  the  first  class,  it 
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is  necessary  that  the  insured  show  that  he  has  suffered 
damage  or  loss  as  by  actually  paying  the  judgment 
fixing  his  liability  in  order  that  he  may  have  recourse 
to  such  policy.  Where  a  policy  belongs  to  the  second 
class,  the  insured  may  turn  to  it  for  relief  as  soon  as 
his  liability  has  become  legally  fixed  and  established, 
although  he  has  not  suffered  actual  loss,  as  by  being 
required  to  discharge  such  liability.  If  the  policy  here 
belongs  to  the  first  class,  appellant's  proposition  is  for 
such  reason  unsound,  as  interest  could  not  be  charged 
against  appellee  until  it  was  in  default,  and  it  was  not  in 
default  until  after  appellant  had  suffered  loss  by  paying 
the  judgment  and  submitting  whatever  proof s  the  policy 
demanded.  After  that  time,  appellee,  of  course,  would 
be  chargeable  with  interest  until  pajonent  made  or 
properly  tendered.    There  are  indications  that 

4.  appellant  apparently  recognized  that  the  policy 
here  belongs  to  the  first  class:    Thus,  it  paid 

the  judgment  here  before  making  a  demand  on  appel- 
lant, and  it  alleged  in  the  complaint  that  it  ''as  required 
by  said  policy  of  insurance,  furnished  the  defendant 
with  necessary  proofs  of  such  payment."  Such  recog- 
nition, however,  should  not  be  held  to  conclude  appel- 
lant, as  it  may  have  been  based  on  reasons  purely  pru- 
dential. 

As  we  have  shown,  the  policy  here  is  to  the  effect 
that  thereby  appellee  insured  appellant  ''against  all  im- 
mediate loss  or  damage    *     *     *    as  follows: 

5.  C.    For  loss  from  liability  of  the  insured,  result- 
ing" etc.    Policies  containing  such  provision  or 

its  equivalent  are  as  a  rule,  and  by  the  weight  of  author- 
ity, held  to  belong  to  the  first  class.  See  the  following : 
Campbell  v.  Maryland  Casvxilty  Co.  (1912),  52  Ind. 
App.  228,  97  N.  E.  1026;  Connolly  v.  Bolster,  supra; 
Wisconsin  Zinc  Co.  v.  Fidelity,  etc.,  Co.,  supra;  Munro 
V.  Maryland  Casualty  Co.  (1905),  48  Misc.  Rep.  183, 
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9G  N.  ¥•  Supp,  705;  Carter  V.  Aetna  Life  Ins.  Co. 
(1907),  76  Kan.  275,  91  Pac.  178,  11  L.  R.  A.  (N-  S.) 
1155;  Frye  V.  Gas,  etc,  Co.  (1903),  97  Me.  241,  54  Atl. 
395,  59  L.  R.  A.  444,  94  Am.  St.  500;  Allen  V.  Gilman, 
etc.,  Co.  (1905),  137  Fed.  136;  Allen  V.  Aetna  Life  Ins. 
Co.  (1906),  145  Fed.  881,  76  C.  C.  A.  265,  7  L.  R.  A. 
(N.  S.)  958,  and  note;  Cushman  v.  Carbondale  Fuel 
Co.  (1904),  122  Iowa  656,  98  N.  W.  509;  Conqueror 
Zinc,  etc.,  Co.  v.  Aetna  Life  Ins.  Co.  (1910),  152  Mo. 
App.  332,  133  S.  W.  156 ;  Poe  V.  Philadelphia  Casualty 
Co.  (1912),  118  Md.  347,  84  Atl.  476;  Cayard  V.  RobeH- 
son  (1910) ,  123  Tenn.  382,  131 S.  W.  864, 30  L.  R.  A.  (N. 
S.)  1224;  Beyer  V.  International,  etc.,  Co.  (1906),  115 
App.  Div.  853, 101  N.  Y.  Supp.  83 ;  Goodman  v.  Georgia 
Life  Ins.  Co.  (1914),  189  Ala.  130,  66  South.  649; 
Burke  V.  London  Guxirantee,  etc.,  Co.  (1905),  47  Misc. 
Rep.  171,  93  N.  Y.  Supp.  652 ;  note  to  Patterson  V.  Adan, 
48  L.  R.  A.  (N.  S.)  184. 

As  appellee  was  not  in  default  until  after  appellant 
had  paid  the  judgment,  it  follows  that  the  former's 
liability  to  pay  interest  dates  from  that  time,  and  that 
we  are  required  to  hold  against  appellant  on  the  second 
proposition.  Maryland  Casualty  Co.  v.  Omaha  Electric, 
etc.,  Co.  (1907),  157  Fed.  514,  85  C.  C.  A.  106;  Con- 
queror  Zinc,  etc.,  Co.  V.  Aetna  Life  Ins.  Co.;  supra; 
Munro  v.  Maryland  Castuilty  Co.,  supra;  Aetna  Life 
Ins.  Co.  V.  Bowling  Green  Gaslight  Co.,  supra,  1130, 
note;  Davison  V.  Maryland  Casualty  Co.  (1908),  197 
Mass.  167,  83  N.  E.  407 ;  Coast  Lumber  Co.  V.  Aetna  Life 
Ins.  Co.,  supra;  Puget  Sound,  etc.,  Co.  v.  Frankfort, 
etc.,  Ins.  Co.  (1909),  52  Wash.  124,  100  Pac.  190. 

An  examination  of  the  cases  above  cited  will  disclose 
that,  in  the  policy  involved  in  a  number  of  them,  there 
was  a  provision — absent  from  the  policy  here — referred 
to  by  the  cases  as  "the  no  action  provision,"  to  the  ef- 
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feet  that  no  action  should  be  brought  against  the  in- 
surer as  respects  any  loss  under  the  policy,  unless  it 
should  be  brought  by  the  assured  himself  to  reimburse 
him  for  a  loss  actually  sustained  and  paid  by  him.  It 
will  be  observed  that  some  force  is  given  to  such  provi- 
sion by  many  of  the  cases  in  determining  that  the  pol- 
icy involved  belonged  to  the  first  class,  as  above  indi- 
cated. There  was  such  provision,  numbered  provision 
8  in  the  policy  involved  in  Campbell  v.  Maryland  Cos- 
ualty  Co.,  supra,  in  addition  to  a  provision  in  the  body 
of  the  policy  equivalent  to  that  last  quoted  in  the  policy 
here.  In  the  Campbell  case,  this  court  apparently  held 
that  the  provision  included  in  the  body  of  the  policy  was 
sufficient  to  classify  it,  the  court  saying:  "The  lan- 
guage quoted  from  the  body  of  the  policy,  as  well  as  the 
language  in  provision  number  No.  8,  *  *  *  would 
seem  to  indicate  that  the  purpose  of  the  contract  was  to 
indemnify  the  assured  against  loss  and  not  to  protect  it 
against  liability.*'  That  case  subsequently  received  the 
approval  of  the  Supreme  Court  by  the  denial  of  a  trans- 
fer. On  the  proposition  now  jmder  consideration, 
Sanders  V.  Frankfort,  etc.,  Ins.  Co.,  supra,  is  not  in 
harmony  with  the  views  which  we  have  expressed. 
That  case  is  discredited  by  a  number  of  the  cases  above 
cited,  including  CampbeU  V.  Maryland  Casualty  Co., 
supra.  There  are  also  several  recent  cases,  not  cited  in 
the  briefs  and  involving  the  rights  of  an  injured  em- 
ploye, as  against  the  insurer  of  an  employer,  that  con- 
tain language  apparently  not  in  harmony  with  our  con- 
clusion, or  with  many  of  the  cases  above  cited.  Among 
such  cases  are  the  following:  Davies  V.  Marylana 
Casualty  Co.  (1916),  89  Wash.  571,  154  Pac.  1116,  L. 
R.  A.  1916D  895;  Maryland  Casualty  Co.  v.  Peppard 
(1916),  53  Okl.  515,  157  Pac.  106,  L.  R.  A.  1916E  597; 
Patterson  V.  Adan,  supra.  In  these  cases,  force  is 
given  to  the  fact  that  the  insurer  controlled  the  litiga- 
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tion  to  the  exclusion  of  the  insured*  Here,  also,  the 
insurer  had  charge  of  the  defense  in  the  King  case,  but 
appellant,  by  attorneys  of  its  own  selection,  partici- 
pated actively  therein.  Here  appellant,  recognizing  its 
obligation  to  do  so,  paid  the  King  judgment  before  mak- 
ing any  demands  on  appellee.  The  rights  of  an  injured 
employe  are  not  involved.  It  follows  that,  in  this  case, 
it  is  not  necessary  to  determine,  and  we  do  not  deter- 
mine, the  rights  of  such  an  injured  employe  under  such 
a  policy  as  is  involved  here,  based  on  some  equitable 
consideration,  growing  out  of  the  fact  that,  having  re- 
covered a  judgment  against  his  employer,  he  is  for  some 
reason  unable  to  collect  it. 

We  proceed  to  the  question  of  tender.    The  burden 

was  on  appellee  to  establish  the  facts  constituting  the 

tender  as  pleaded.    We  have  hereinbefore  set  out 

6.  in  full  the  facts  respecting  such  tender  as  em- 
bodied by  the  court  in  its  finding.  Such  facts 
consist  wholly  of  a  conversation  between  Mr. 

7.  Dammann  and  Mr.  Miller,  set  out  in  the  finding 
verbatim.    The  facts  as  found  were  evidentiary, 

rather  than  ultimate.  It  is  true  that  in  the  finding  im- 
mediately following  the  statement  of  the  conversation 
the  court  added  the  following:  "That  at  said  time  de- 
fendant tendered  and  offered  to  pay  plaintiff  said  sum 
of  $5,149.25,  as  recited  in  said  conversation.'^  It  is  evi- 
dent though  that  by  such  statement  in  the  finding  the 
court  refers  to  the  physical  act  of  offering  the  money 
to  appellant,  rather  than  that  thereby  the  court  intended 
to  reduce  the  ultimate  fact  of  a  tender.  Only  ulti- 
mate facts  may  properly  be  embodied  in  a  finding.  A 
mere  evidentiary  fact  does  not  strengthen  it.  We 
might  very  consistently  terminate  this  discus- 

8.  sion  on  the  ground  that  the  ultimate  fact  of  a 
tender  is  not  found,  but  if  we  should  assume  for 

purposes  of  discussion  that  the  situation  here  is  such 
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that  this  court  might  from  the  evidentiary  facts  found 
deduce  the  ultimate  fact,  as  to  which  see  Knight  V.  Ker- 
foot  (1915),  184  Ind.  31,  110  N.  E.  206;  Shedd  V. 
American  Maize,  etc.,  Co.  (1915),  60  Ind.  App.  146, 
163,  108  N.  E.  610;  Smith  V.  WeUs  Mfg.  Co.  (1897), 
148  Ind.  333,  342,  46  N.  E.  1000;  Horn  v.  Lupton 
(1914),  182  Ind.  355,  361,  105  N.  E.  237,  106  N.  E. 
708;  and  Harris  v.  Riggs  (1916),  63  Ind.  App.  201, 112 
N.  E.  36,  38,  still  on  such  assumption,  we  do  not  believe 
that  the  finding  discloses  a  tender.  Mr.  Dammann's 
statement  was  to  the  effect  that  he  desired  to  tender 
that  amount  of  money  which  his  company  claimed  to  be 
the  amount  due.  He  then  referred  to  the  fact  that  ap- 
pellant claimed  that  the  amount  of  the  liability  was 
$9,053.75,  and  that  appellee  claimed  the  amount  to  be 
$5,149.25.  He  thus  emphasized  the  fact  of  a  contro- 
versy. Next  he  stated  that  he  offered  the  latter  sum 
"in  payment  of  its  liability."  Mr.  Miller  then  in  behalf 
of  appellant  refused  the  tender  with  the  statement 
that  he  did  so  on  the  ground  that  he  understood  that 
the  offer  was  made  on  the  theory  that  the  amount  ten- 
dered covered  the  entire  liability.  Mr.  Dammann  re- 
ceived such  statement  in  silence. 

Among  the  elements  of  a  tender,  where  money  is  to  be 
paid,  in  order  that  such  tender  may  be  effective  as  such, 

are  that  it  must  involve  the  proper  amount  and 
9.    be  unconditional.     If  either  of  such  elements  is 

lacking,  the  tender  is  ineffective.  The  circum- 
stances of  the  offer  must  be  such  as  to  leave  the  creditor 
free  to  accept  the  amount  offered  without  prejudice  to 
him,  and  without  thereby  rendering  himself  liable  to  be 
held  to  have  impliedly  admitted  that  the  amount  ten- 
dered is  all  that  is  due.  It  is  held  that  a  sum  offered 
as  "a  settlement,"  or  "in  full  discharge,"  or  "as  pay- 
ment in  full,"  is  invalid.  38  Cyc  137,  152;  Reed  V. 
Armstrong  (1862),  18  Ind.  446;  Martin  v.  Bott  (1896), 
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17  Ind.  App.  444,  46  N.  E.  151;  Bickle  V.  Besehe 
(1864),  23  Ind.  18;  Smith  V.  School  District  (1913),  89 
Kan.  225,  131  Pac.  557,  Ann.  Cas.  1914D  139 ;  Union, 
etc..  Mining  Co.  V.  Shandon  Mining  Co.  (1913),  18 
N.  M.  153,  135  Pac.  78;  Noyes  V.  Wyckoff  (1889),  114 
N.  Y.  205,  21  N.  E.  158. 

It  is  held  that  a  tender  made  of  all  that  is  admitted 
to  be  due,  or  that  where  the  sum  offered  is  all  that  the 

person  making  the  tender  considers  to  be  due,  or 
8.    as  all  that  is  due,  or  where  the  sum  is  offered  as 

the  amount  of  the  creditor's  bill,  or  as  the  bal- 
ance due  upon  a  note,  is  valid.  Hunt,  Tender  §239. 
The  author  says,  however,  in  the  same  section:  "The 
illustrations  given  are  dangerously  near  the  dividing 
line  between  conditional  and  unconditional  tenders,  and 
such  expressions  ought  to  be  avoided  in  making  a 
tender.''  It  is  also  held  that  where  the  circumstances 
attending  and  surrounding  the  tender  create  an  equivo- 
cal or  ambiguous  situation,  the  question  of  the  validity 
of  the  tender  is  one  of  fact  for  the  jury  to  determine 
under  proper  instructions.    MiUer  V.  Holden  (1846), 

18  Vt.  337;  Eckstein  v.  Reynolds  (1837),  2  Nev.  &  P. 
256.  Mr.  Danmiann,  by  his  statement,  at  least  created 
a  situation  so  uncertain  as  to  his  purpose  that  Mr.  Mil- 
ler was  justified  in  seeking  to  ascertain  what  the  for- 
mer had  in  mind.  Mr.  Dammann,  however,  stood 
silent.  The  circumstances  were  such  as  to  require  that 
he  make  himself  clear.  He  could  have  easily  said  that 
he  was  not  seeking  to  create  an  appearance  of  accord 
and  satisfaction,  or  to  force  from  Mr.  Miller  an  admis- 
sion based  on  the  things  done  and  said,  but  that  his 
purpose  was  merely  to  offer  the  amount  which  his  com- 
pany claimed  to  be  due,  leaving  the  appellant  free  to 
accept  without  any  prejudice  as  to  the  additional  sum 
which  it  claimed  to  be  due.    We  are  impressed,  even 
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on  the  assumption  above  indulged,  that  the  situation 
here  did  not  show  a  valid  tender. 

Other  questions  are  presented,  but  they  are  not  of 
controlling  importance. 

The  judgment  is  reversed,  with  instructions  to  the 
court  to  restate  its  conclusions  of  law  to  the  effect  that 
appellant  is  entitled  to  recover  from  appellee  the  sum 
of  $5,131.25,  with  interest  thereon  at  six  per  cent,  from 
May  1,  1913,  and  that  appellee  is  entitled  to  have  ap- 
plied thereon  the  said  sum  of  $5,149.25,  offered  and 
paid  into  the  clerk's  office  as  a  tender,  with  interest 
thereon  from  July  3,  1914,  and  that  appellant  is  enti- 
tled to  recover  costs.  The  court  is  directed  to  enter, 
judgment  accordingly. 

Note. — Reported  in  115  N.  E.  348.    Indemnity  insurance,  con- 
struction of  policy,  100  Am.  St.  775. 


Johnson  et  al.  v.  Gephart  et  al. 

[No.  9,431.    iFiled  October  9,  1917.] 

1.  Appeal. — Briefs. — Sufficiency. — Rules  of  Court. — Appellant's 
.  brief  is  sufficient  as  against  a  motion  to  dismiss  on  the  ground 

that  it  does  not  comply  with  Rule  22  of  the  Appellate  Court  by 
proi>erly  giving  the  page  and  line  of  the  matter  referred  to  in 
the  record,  where  the  brief  purports  to  indicate  the  page  and 
line  of  the  transcript  where  the  record  set  out  or  referred  to 
will  be  found,  and  appellees  have  not  pointed  out  wherein  ap- 
pellants have  failed  in  this  respect,    p.  325, 

2.  Appeal. — Briefs. — Suffixnency. — Rules  of  Court. — An  appeal 
win  not  be  dismissed  on  the  ground  that  appellant's  briefs  fail 
to  comply  with  Rule  25  of  the  Appellate  Court,  requiring  briefs 
to  be  printed  or  typewritten  on  pai>er  of  a  specified  size,  leav- 
ing a  margin  of  at  least  one  inch  on  the  left  side,  where  the 
briefs,  except  the  covers,  are  printed,  although  the  pages  have 
little  or  no  margfins,  the  briefs  so  present  at  least  some  of  the 
questions  attempted  to  be  raised  that  they  can  be  determined 
without  reference  to  the  record,    p.  326. 

3.  Appeal. — Briefs. — Suffi^ency. — Motion  to  Dismiss. — Whenever 
briefs  are  sufficient  under  the  rules  of  court  to  present  any 
question,  a  motion  to  dismiss  the  appeal  because  of  the  failure 
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of  the  brief  to  comply  with  the  rules  will  be  overruled,  and  the 
questions  presented  determined,    p.  326. 

4.  Appeal. — Assignment  of  Error, — Refusal  to  Strike  out  Parts 
of  Deposition, — An  assigpiment  of  error  predicated  on  the  over- 
ruling of  a  motion  to  strike  out  certain  parts  of  a  deposition 
presents  no  question  for  review,    p.  326. 

5.  Appeal.  —  Review.  —  Examination  of  Witnesses. — Refusal,  to 
Strike  Out  Parts  of  Deposition. — In  an  action  to  recover  dam- 
ages for  the  alleged  wrongful  removal  from  plaintiffs'  land  of 
certain  buildings  erected  thereon  under  a  lease  and  subse- 
quently sold  by  the  lessee  to  defendants,  where  the  lessee,  when 
asked  by  questions  in  his  deposition  whether  he  had  been  en- 
gaged in  business  in  a  certain  city  and  if  he  knew  the  parties 
to  the  suit  and  whether  plaintiffs  claimed  any  right  to  the 
buildings  prior  to  their  sale,  included  in  his  answers  statements 
to  the  effect  that  he  had  a  right  to  sell  the  buildings,  because 
he  only  rented  the  land  for  the  year,  that  he  agreed  to,  and 
did,  pay  one  of  the  plaintiffs  thirty  dollars  and  also  fifteen  dol- 
lars to  said  plaintiff's  wife,  who  claimed  an  interest  in  the  land, 
that  he  just  rented  the  g^round  and  could  do  as  he  pleased  with 
it,  that  it  was  customary  for  him  in  conducting  his  business  to 
move  his  buildings  from  place  to  place,  that  he  had  a  right  to 
sell  the  buildings  to  defendants  and  they  had  a  right  to  move 
them,  and  that  it  was  the  understanding  between  plaintiffs  and 
himself  that  under  the  contract  he  could  remove  the  structures 
at  his  pleasure,  or  allow  a  purchaser  to  do  so,  such  statements 
were  not  responsive  to  the  questions  and  involved  conclusions 
of  the  witness,  and  it  was  reversible  error,  in  view  of  the  issues, 
for  the  trial  court  to  overrule  a  motion  to  strike  such  answers 
from  the  deposition,    pp.  328,  830. 

6.  Evidence. — Opinion  Evidence. — Construction  of  Contracts. — 
In  an  action  to  recover  damages  for  the  alleged  wrongful  re- 
moval of  certain  buildings  from  plaintiffs'  land,  where  the 
question  at  issue  and  the  ultimate  fact  to  be  determined  by  the 
jury  was  whether  the  lessee,  who  erected  the  structures  and 
subsequently  sold  them  to  defendants,  agrreed  to  give  the  plain- 
tiffs the  buildings  in  controversy  as  a  part  consideration  for 
use  of  the  land,  the  lessee's  testimony  that  he  had  a  right  to 
sell  the  buildings  or  remove  them  and  that  this!  was  the  under- 
standing between  himself  and  the  plaintiffs  was  incompetent 
as  the  expression  of  an  opinion  concerning  the  construction  of 
the  lease,    p.  328. 

7.  Evidence.  —  Depositions.  —  Conclusions. — Striking  Out. — The 
rule  making  incompetent  opinions  or  leg^l  conclusions  applies 
as  well  to  evidence  presented  by  deposition  as  to  the  examina- 
tion of  a  witness  before  the  jury.    p.  329. 
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8.  Appeal.  —  Review.  —  Evidence.  —  Admissibility.  —  ReftLsal  to 
Suppress  Deposition. — In  an  action  to  recover  damages  for  the 
alleged  wrongful  removal  from  plaintiffs'  land  of  buildings 
erected  thereon  under  a  lease,  where  plaintiffs  testified  that 
they  had  an  agreement  with  the  lessee  that  they  should  have 
the  buildings  as  a  part  of  the  rental  consideration,  and  the  only 
contradictory  evidence  consisted  of  improper  and  incompetent 
answers  given  by  the  lessee  in  his  deposition,  the  trial  court's 
denial  of  a  motion  to  strike  out  such  answers  was  harmful  to 
plaintiffs,    p.  329. 

9.  Appeal.  —  Questions  Reviewable. — Adnussion  of  Evidence. — 
Briefs. — Appellants'  objection  to  the  admission  of  evidence  is 
not  available  on  appeal,  wnere  their  briefs  do  not  refer  spe- 
cifically to  any  evidence,  nor  disclose  that  the  objection  made 
on  appeal  was  made  at  the  trial,    p.  329. 

10.  Appeal.  —  Harmless  Error. — Admission  of  Evidence. — Cure 
by  Instructions.— 'In  an  action  to  recover  damages  for  the  al- 
leged wrongful  removal  of  buildings  erected  by  a  lessee  on 
plaintiffs'  land,  which  adjoined  a  railroad  right  of  way,  error, 
if  any,  in  the  admission  of  testimony  that  the  buildings  in  con- 
troversy were  partly  on  plaintiffs'  land  and  partly  on  the  rail- 
road's right  of  way  was  harmless,  where  the  court  instructed 
the  jury  that,  if  the  lessee  agreed  with  the  plaintiffs  to  leave 
the  buildings  on  their  premises  as  their  property,  it  should  find 
for  plaintiffs,    p.  329. 

Prom  Huntington  Circuit  Court;  Samuel  E.  Cook, 
Judge. 

Action  by  Robert  Johnson  and  anotiier  against 
George  Gephart  and  another.  From  a  judgment  for 
defendants,  the  plaintiffs  appeal.    Reversed. 

Lesh  &  Lesh,  for  appellants. 

Fred  H.  Bowers  and  Milo  N.  Feightner,  for  appellees. 

HOTTEL,  C.  J. — ^This  is  an  appeal  from  a  judgment 
rendered  by  the  Huntington  Circuit  Court  on  a  verdict 
for  appellees,  in  an  action  brought  against  them  by  ap- 
pellants to  recover  damages  alleged  to  have  been  sus- 
tained by  them  by  reason  of  appellees'  wrongful  acts. 
The  complaint  is  in  one  paragraph  and  alleges  that  ap- 
pellees unlawfully  entered  upon  appellants'  premises 
and  tore  down  and  removed  certain  buildings  thereon, 
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and  converted  the  timbers  thereof  to  their  own  use, 
whereby  appellants  were  damaged,  etc.  Appellants 
assign  as  error  and  rely  for  reversal  upon:  (1)  The 
overruling  of  their  motion  to  strike  out  certain  parts 
of  the  deposition  of  Joseph  Rocco;  (2)  the  overruling 
of  their  motion  for  new  trial. 

Appellees,  in  their  answer  brief,  insist  that  the  ap- 
peal should  be  dismissed  for  the  following  alleged  rea- 
sons: (1)  Because  the  bill  of  exceptions  containing 
the  evidence  is  not  in  the  record;  (2)  because  "appel- 
lantiS  have  not  complied  with  Rule  22  in  preparing  their 
brief  by  properly  giving  page  and  line  of  matter  re- 
ferred to  in  the  record";  (3)  because  appellants  have 
not  complied  with  Rule  25  of  this  court  "by  printing 
all  of  said  brief  and  by  leaving  marginal  space  on  the 
various  pages  of  the  brief." 

In  support  of  their  first  reason,  supra,  for  dismissal 
of  the  appeal,  appellees  assert  in  their  said  brief  that 
the  record  shows  that  the  bill  of  exceptions  was  not 
filed  with  the  clerk  of  the  trial  court  after  it  had  been 
signed  by  the  judge  thereof.  Any  omission  or  defi- 
ciency  of  the  record  in  said  respect  has  been  supple- 
mented and  cured  by  the  return  of  the  clerk  of  the  trial 
court  to  a  writ  of  certiorari  issued  at  the  direction  of 
this  court  by  its  clerk  since  the  filing  of  appellees'  said 
briefs.  It  follows  that  appellees'  said  first  ground  for 
dismissal  no  longer  exists. 

As  to  their  second  ground,  supra,  it  is  sufficient  to  say 

that  appellants*  briefs  purport  to  indicate  the  page  and 

line  of  the  transcript  where  the  record  set  out  or 

1.  referred  to  in  such  briefs  will  be  found,  and  ap- 
pellees have  not  pointed  out  wherein  appellants 
have  failed  in  this  respect. 

As  affecting  the  third  ground  for  dismissal,  supra, 
it  should  be  stated  that  said  briefs,  except  the  covers 
thereof,   are  printed,   and,  though  their  pages  have 


326        APPELLATE  COURT  OF  INDIANA, 

Johnson  v.  Gephart — 65  Ind.  App.  822. 

2.  little    or    no    margins,    the    briefs    present    at 
least  some  of  the  questions  attempted  to  be 

raised  in  such  a  manner  that  this  court  can  determine 

them  without  reference  to  the  record.    Whenever  the 

briefs  are  sufficient  under  the  rules  to  present 

3.  any  question,  a  motion  to  dismiss  the  appeal  be- 
cause of  the  failure  of  the  briefs  to  comply  with 

such  rules  will  be  overruled,  and  the  question  or  ques- 
tions so  presented  considered  and  determined.  Wheeler 
V.  Barr  (1893),  6  Ind.  App.  530,  33  N.  E.  975;  Stamets 
V.  Mitchenor  (1905),  165  Ind.  672,  75  N.  E.  579;  Town 
of  New  Carlisle  V.  Tullar  (1915),  61  Ind.  App.  230,  110 
N.  E.  1001;  Johnson  V.  Sherwood  (1904),  34  Ind.  App. 
490,  73  N.  E.  180;  Deal  V.  Plass  (1915),  59  Ind.  App. 
185, 109  N.  E.  51;  Smith  V.  Smith  (1915),  59  Ind.  App. 
169,  109  N.  E.  60.  It  follows  that  appellants'  second 
and  third  grounds,  supra,  will  not  warrant  a  dismissal 
of  the  appeal. 

We  now  consider  such  of  the  errors  relied  on  by  ap- 
pellant for  reversal  as  are  presented  by  their  briefs. 
The  first  assigned  error  presents  no  question 

4.  (Radcliff  v.  Hadford  [1884] ,  96  Ind.  482 ;  Burnett 
v.  Milnes  [1897],  148  Ind.  230,  46  N.  E.  464), 

but  the  rulings  of  the  trial  court  sought  to  be  presented 
for  review  by  such  assigned  error  were  made  grounds 
of  the  motion  for  new  trial  and  are  presented  by  the 
second  assigned  error,  supra.  Said  rulings  present  the 
controlling  question  in  this  case,  and  will  be  now  con- 
sidered. 

The  questions  and  answers  of  the  deposition  of  said 
Rocco  on  which  the  rulings  of  the  trial  court,  claimed 
by  appellant  to  be  erroneous,  are  predicated  are  as  fol- 
lows: "Q.  2.  Have  you  been  engaged  in  business  in 
Huntington,  Indiana,  in  the  last  year  or  so,  and  do  you 
know  Robert  Johnson  and  Albert  Johnson,  plaintiffs  in 
this  suit,  and  George  and  Mary  Grephart,  defendants?'' 
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''A.  Yes,  I  was  engaged  in  the  business  of  keeping  a 
boarding  house  while  construction  work  was  going  on 
of  the  Erie  Railroad  Company  in  Huntington,     *     *     * 

from  the day  of  October,  1913,  until  the 

day  of  October,  1914,  and  I  know  Robert  Johnson  and 
Albert  Johnson.  I  rented  from  Albert  Johnson  certain 
grounds  upon  which  I  built  my  boarding  shacks,  one 
about  18  X  96  and  the  other  12  x  16,  and  I  know  George 
and  Mary  Gephart,  I  sold  said  buildings  or  shacks  to 
them  when  I  left  there,  the  larger  one  they  paid  me 
thirty  dollars  for  and  the  small  one,  five  dollars,  and  / 
had  a  right  to  sell  them,  because  I  only  rented  the  land 
from  Albert  Johnson  for  the  year,  agreeing  to,  and  did 
pay  him  thirty  dollars,  and  later  his  wife,  who  was 
separated  from  him  at  the  time,  came  to  me  and  claimed 
an  interest  in  the  land  and  I  paid  her  fifteen  dollars 
more,  they  both  claiming  that  half  of  the  ground  be- 
longed to  her/' 

*        *        * 

"Question  4.  Did  Mr.  Johnson  ever  claim  any  right 
to  the  buildings  after  you  put  them  there  before  you 
sold  them  to  these  parties?" 

"A.  He  did  not.  /  just  rented  the  ground  from  him, 
and  I  could  do  what  I  pleased  with  it,  it  was  usvxil  and 
customary  for  me  to  take  my  buildings  from,  place  to 
place  with  construction  work  and  camps  and  I  had  a 
right  to  sell  these  shacks  or  buildings  to  these  people 
and  they  had  a  right  to  move  them  off,  it  being  the 
understanding  with  Johnson  and  myself  in  our  cortr- 
tract  that  I  should  remove  them  at  my  plea^sure,  or  al- 
low any  one  else  to  remove  them  that  I  sold  them  to" 
(Italics  inserted.) 

Before  the  trial,  appellants  filed  their  written  motion 

o  strike  out  and  suppress  the  parts  of  said  deposition 

that  we  have  italicized  above,  and  other  parts  thereof. 

This  motion  was  overruled.    Appellees  offered  this  de- 
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position  in  evidence  at  the  trial,  whereupon  appellants 
again  moved  to  strike  out  and  suppress  said  above  ital- 
icized portions  and  other  portions.  This  motion  was 
overruled,  and  the  deposition,  including  said  portions, 
was  read  in  evidence,  said  portions  being  read  over 
the  objection  and  exception  of  appellants. 

The  grounds  upon  which  appellants  predicated  their 

motion  to  strike  out  and  which  are  now  urged  in  this 

court  are  in  effect  that  such  italicized  matter  is 

5.  not  responsive  to  the  questions  propounded  and 
involves  voluntary  statements  of  the  deponent 

in  which  he  gives  his  own  conclusions  as  to  the  effect  of 
his  contract  with  appellants.  We  think  these  objec- 
tions are  well  taken.  The  parts  of  the  answers  ital- 
icized are  clearly  not  responsive  to  the  question  pro- 
pounded, and,  while  this  infirmity  in  the  answers  would 
not,  in  and  of  itself,  furnish  a  sufficient  ground  for  re- 
versal if  the  answers  were  otherwise  competent  and 
unobjectionable  {Baltimore,  etc.,  R.  Co.  v.  Morris 
[1913],  54  Ind.  App.  479,  103  N.  E.  35;  First  Nat. 
Bank  v.  Ransford  [1913],  55  Ind.  App.  663,  104  N.  E. 
604;  Eckart  V.  Ft.  Wayne,  etc..  Traction  Co.  [1913], 
181  Ind.  352,  104  N.  E.  762),  said  matter  is  equally 
open  to  the  other  objection  made  by  appellants.  In 
this  case,  the  question  whether  Rocco  agreed  to  give 
plaintiffs  the  buildings  in  controversy  as  part 

6.  consideration  for  the  use  of  the  land  was  the  real 
question  in  issue,  and  the  ultimate  fact  to  be  de- 
termined by  the  jury.  As  the  court  said  in  the  case  of 
American  Telephone,  etc.,  Co.  V.  Crreen  (1904),  164  Ind. 
349,  354,  73  N.  E.  707,  708 :  "It  is  not  proper  to  allow 
one  who  is  not  an  expert  to  express  an  opinion  in  any 
case  upon  a  question  with  relation  to  which  all  the  facts 
may  be  placed  before  the  jury;  and  to  receive  as  evi- 
dence the  opinion  of  a  lay  witness  upon  the  precise  issue 
submitted  for  trial  in  such  case  would  permit  the  wit- 
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ness  to  usurp  the  province  of  the  court  or  jury  trying 
the  cause.     *     *     * 

''In  matters  of  opinion  or  legal  conclusion  of  this  char- 
acter (as  to  whether  the  witness  had  authority  from 
the  defendant  to  contract  with  the  plaintiff  so  as  to 
bind  the  defendant  to  pay  the  plaintiff  $40  monthly  dur- 
ing his  disability  from  an  injury  sustained  while  in  the 
employ  of  the  defendant)  the  trial  tribunal  is  as  well 
qualified  to  reason  out  the  resultant  opinion  as  the  wit^ 
ness,  and  under  the  law  it  alone  is  competent  to  do  so." 
See,  also,  Jackson  v.  Todd  (1877),  56  Ind.  406;  Eckart 
V.  Ft.  Wayne,  etc.,  Traction  Co.,  supra;  Week  v.  Rawie 
(1911),  48  Ind.  App.  599,  96  N.  E.  206.  This  rule 
applies  as  well  to  evidence  presented  by  deposi- 

7.  tion  as  to  the  examination  of  a  witness  before 
the  jury.    Week  V.  Rawie,  supra. 

Each  of  the  appellants  testified  positively  to  an  agree- 
ment with  Rocco  that  they  should  have  said  buildings 
as  a  part  of  the  rental  consideration.    The  only 

8.  evidence  contradicting  this  testimony  was  that 
to  which  said  motion  was  addressed.    It  follows 

that  said  ruling  was  of  controlling  influence  in  the  case 
and  was  necessarily  harmful  to  appellant. 

Appellants  object  generally  to  some  testimony  as  to 

the  location  of  the  buildings  in  question  with  reference 

to  appellants'  farm  and  the  railroad  right  of 

9.  way.    Their  brief  does  not  refer  specifically  to 
any  testimony,  nor  does  it  disclose  that  the  ob- 
jection now  made  was  made  at  the  trial.    For  these 
reasons  it  is  not  available.     German  Fire  Ins.  Co.  V. 
Zonker  (1914),  57  Ind.  App.  696,  108  N.  E.  160.  Aside 

from  this,  the  court  instructed  the  jury,  in  ef- 

10.  feet,  that  if  they  should  find  that  Rocco  agreed 
with  appellants  to  leave  the  buildings  on  their 

premises  as  their  property,  they  should  find  for  appel- 
lants.   In  view  of  this  instruction,  the  testimony  of 
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some  of  the  witnesses  that  the  building  was  partly  on 
appellants'  farm  and  partly  on  the  right  of  way  can- 
not have  harmed  appellants. 

Appellants  challenge  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  and  the  action  of  the  trial  court 
in  refusing  to  give  their  instruction  No.  3,  but  in  view 
of  our  disposition  of  this  appeal,  we  deem  it  unneces- 
sary to  consider  these  questions. 

Because  of  the  errors  in  refusing  to  strike  out  and 

suppress  the  italicized  parts  of  the  deposition  of  Joseph 

Rocco,  above  set  out,  appellants  are  entitled  to 

5.  a  new  trial.  Judgment  reversed  and  cause  re- 
manded, with  instructions  to  the  trial  court  to 
grant  a  new  trial,  and  for  such  other  proceedings  as  are 
not  inconsistent  with  this  opinion. 

NOTE.--Reported  in  117  N.  E.  270. 


Insurance  Company  op  the  State  of  Pennsyl- 
vania i;.  Indiana  Reduction  Company. 

[No.  9,318.    Filed  October  9,  1917.] 

1.  INSITRANCE. — Fire  Insurance  Policy. — Action, — Evidence. — ^In 
an  action  to  recover  on  fire  insurance  policies,  uncontradicted 
evidence  showing  the  issuance  of  the  policies  and  the  payment 
of  premiums  thereon,  the  occurrence  of  a  fire  damaging  the 
property  insured  in  an  amount  in  excess  of  the  total  amount  of 
insurance  and  that  verified  proofs  of  loss  furnished  the  insurer 
were  not  returned  or  objected  to  by  it,  is  sufiicient,  standing 
alone,  to  entitle  plaintiff  to  a  recovery,    p.  334. 

2.  Insurance. — Fire  Insurance. — Conditions  Avoiding  Policy. — 
Construction. — A  provision  in  a  policy  of  insurance  declaring  it 
void,  if  a  prohibited  article  is  kept  or  used  on  the  premises, 
merely  means  that  it  shall  be  voidable  at  the  election  of  the 
insurer,    p.  335. 

3*  Insurance. — Fire  Insurance. — Conditions  Avoiding  Policy. — 
Waiver. — Where  an  article,  the  keeping  of  which  on  the  prem- 
ises insured  is  prohibited  by  the  policy,  is  kept  and  used  on  the 
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premises  at  the  time  of  the  issuance  of  the  policy  and  accept- 
ance of  the  premium  therefor,  and  the  insurer  knows  that  fact 
at  the  time,  it  waives  the  ri^ht  to  avoid  the  policy  because  of 
the  prohibited  act.    p.  335. 

4.  Insurance. — Fire  Insurance. — Condttians  Avoiding  Policy. — 
Waiver. — Where  the  insurer  has  no  knowledge  that  a  prohibited 
article  is  being  kept  or  used  on  the  insured  premises  at  the 
time  of  the  issuance  of  the  policy,  but  subsequently  discovers 
such  fact,  it  must  tender  back  the  premium  received  within  a 
reasonable  time  thereafter,  and,  upon  its  failure  to  do  so,  it 
will  be  deemed  to  have  waived  the  right  to  declare  the  policy 
void;  and  this  rule  is  applicable  even  where  the  keeping  and 
using  of  a  prohibited  article  is  not  discovered  until  after  a  loss 
has  occurred,    p.  336. 

5.  Insurance. — Fire  Insurance. — Knowledge  of  General  Agent. 
— An  insurance  company  is  chargeable  with  any  knowledge 
possessed  by  its  general  agent  as  to  facts  material  to  the  risk, 
p.  336. 

6.  Insurance. — Fire  Insurance.  —  Insurance  Brokers. — Knowl- 
edge.— An  insurance  broker,  acting  within  the  scope  of  his 
authority,  is  the  agent  of  the  company  from  which  he  secures 
insurance,  and  his  knowledge  relating  to  the  risk  is  binding  on 
the  company,  though  not  communicated  to  it.    p.  337. 

7.  Insurance. — Fire  Insurance  Policy. — Action. — Directing  Ver- 
diet. — ^In  an  action  on  a  fire  insurance  policy  containing  a  pro- 
vision prohibiting  the  keeping  or  using  of  gasoline  in  the  in- 
sured premises,  where  the  undisputed  evidence  showed  that  the 
broker  writing  the  insurance  knew  that  at  the  time  the  policies 
were  issued,  and  continuously  thereafter,  large  quantities  of 
gasoline  were  stored  on  the  premise  and  used  by  insured  in 
the  conduct  of  its  business,  that  the  premiums  were  paid,  that, 
after  damage  by  fire,  insured  furnished  the  in^rer  proofs  of 
loss  which  were  retained  without  objection,  that  the  company's 
general  agent,  shortly  after  the  fire,  learned  of  the  use  of  gaso- 
line on  the  premises,  and  that  the  insurer  failed  to  return,  or  to 
offer  to  return,  the  premiums  received,  the  direction  of  a  ver- 
dict for  plaintiff  was  proper;  and  the  fact  that  the  agency  of 
the  broker  was  controverted  was  immaterial  in  view  of  the 
knowledge  of  the  prohibited  acts  possessed  by  the  company's 
general  agent,    p.  337. 

8.  Appeal.  —  Waiver  of  Error.  —  Briefs.  —  Errors  assigned  as 
grounds  for  new  trial  are  waived  by  appellant's  failure  to  pre- 
sent them  in  its  briefs,    p.  338. 

9.  Insurance. — Fire  Insurance. — Action  on  Policy. — Evidence. — 
Admissibility. — In  an  action  to  recover  on  a  fire  insurance  pol- 
icy'covering  premises  used  for  deg^easing  garbage,  evidence  as 
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to  the  process  of  degreasing  and  the  use  of  gasoline  therein 
was  admissible  as  tending  to  show  that  the  insurer  had  at 
least  constructive  knowledge  of  the  use  of  s^asoline  on  the 
premises,  although  its  use  was  prohibited  by  a  clause  in  the 
policy,    p.  338. 

10.  EvroENCB.  —  Conclusions, — Adndssibility.  —  £3vidence  in  the 
nature  of  conclusions  is  not  admissible,    p.  338. 

11.  Appeal. — Review. — Hcvrmless  Error. — Exclusion  of  Evidence. 
— ^In  an  action  on  a  fire  insurance  policy,  error,  if  any,  in  ex- 
cluding evidence  relating  to  the  insurer's  knowledge  of  the  use 
of  gasoline  on  the  premises  insured,  was  harmless,  where  such 
evidence  did  not  tend  to  disprove  undisputed  facts  clearly  estab- 
lishing the  insurer's  knowledge  of  the  practice,    p.  338. 

Prom  Hendricks  Circuit  Court;  George  W.  Brill, 
Judge. 

Action  by  the  Indiana  Reduction  Company  against 
the  Insurance  Company  of  the  State  of  Pennsylvania 
and  another.  From  a  judgment  for  plaintiff,  the  de- 
fendants appeal.    AfflrmecL 

James  Bingham,  Remoter  A.  Bingham  and  Edgar 
M.  Blessing,  for  appellants. 

Leander  J.  Monks,  John  F.  Robbings,  Henry  C.  Starr 
and  James  P.  Goodrich,  for  appellees. 

Batman,  J. — Appellee  commenced  a  separate  action 
against  each  of  appellants  to  recover  on  certain  fire  in- 
surance policies  issued  by  them  and  held  by  it,  covering 
the  same  property  and  destroyed  by  the  same  fire. 
These  actions  were  each  put  at  issue  on  the  part  of  ap- 
pellants by  filing  their  respective  answers  in  general 
denial,  and  also  affirmative  paragraphs,  predicated  on 
certain  stipulations  in  the  policies  in  suit.  The  only 
one  pertinent  to  the  questions  presented  by  this  appeal 
being  as  follows: 

'This  entire  policy,  unless  otherwise  provided  by 
agreement  endorsed  thereon  or  added  hereto,  shall 
be  void  *  *  *  if  (any  usage  or  custom  of 
trade  or  manufacture  to  the  contrary  notwith- 
standing) there  be  kept,  used,  or  allowed  on  the 
above  described  premises     *     *     *    gasoline." 
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Each  of  such  affirmative  paragraphs  of  answer 
charge,  among  other  things,  that  appellee,  without  ap- 
pellants' knowledge,  consent,  or  permission,  kept,  used, 
and  allowed  gasoline  on  the  insured's  premises,  and 
thereby  voided  the  policy  on  which  such  action  was 
based.  To  said  affirmative  paragraphs  of  answer  ap- 
pellee filed  replies  in  general  denial,  and  special  replies 
alleging  in  substance,  among  other  things,  that  at  the 
time  the  policies  sued  on  were  received  by  appellee, 
it  was  engaged  in  the  process  of  degreasing  garbage, 
and  that  in  such  process  it  was  necessarily  required  to 
keep  and  use  gasoline  on  the  premises  insured,  as  ap- 
pellants at  all  times  well  knew ;  that  it  did  so  keep  the 
same  under  such  policies,  with  the  knowledge  and  con- 
sent of  appellant,  and  as  a  necessary  part  of  its  said 
business ;  that  it  at  no  time  stored,  kept,  or  used  more 
gasoline  on  said  premises  than  the  need  of  its  business 
at  such  times  required;  and  that  the  gasoline  so  kept 
and  used  did  not  in  any  manner  cause  or  contribute  to 
the  fire,  causing  the  loss  in  question.  By  agreement, 
the  two  actions  were  consolidated  and  tried  together  as 
a  single  case  by  a  jury.  At  the  close  of  the  evidence 
the  jury,  under  a  peremptory  instruction,  returned  a 
verdict  in  favor  of  •appellee  against  appellant,  the  In- 
surance Company  of  the  State  of  Pennsylvania,  for 
$1,674,  and  against  appellant,  Pacific  Fire  Insurance 
Company,  for  $2,232,  and  judgments  were  rendered  ac- 
cordingly. Appellants  filed  their  motion  for  a  new 
trial,  which  was  overruled,  and  proper  exceptions  re- 
served by  each.  This  action  of  the  court  constitutes 
the  sole  error  assigned  by  appellants  and  relied  on  by 
each  for  a  reversal.  The  motion  for  a  new  trial  was 
based  on  the  following  reasons:  (1)  The  court  erred 
in  giving  to  the  jury  at  the  close  of  the  evidence  a  per- 
emptory instruction  to  return  a  verdict  for  the  plaintiff ; 
(2)  the  verdict  of  the  jury  is  not  sustained  by  sufficient 
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evidence;  (3)  the  verdict  of  the  jury  is  contrary  to  law; 
(4)  errors  of  law  occurring  at  the  trial  with  reference 
to  the  admission  and  rejection  of  certain  evidence.  As 
the  two  cases  involve  the  same  questions  of  law  and 
fact,  we  will  consider  them  as  one  in  determining  the 
questions  presented. 

On  the  trial  it  was  shown  by  uncontradicted  evidence, 

or  by  the  admission  of  the  parties,  that  the  policies  in 

suit  were  duly  issued  on  August  10,  1912,  and 

1.  the  premiums  thereon  paid ;  that  a  fire  occurred 
on  August  25,  1912,  by  which  the  property  in- 
sured by  said  policies  to  the  value  of  $72,280  was  de- 
stroyed ;  that  at  the  time  of  such  fire  the  total  amount 
of  insurance  held  by  appellee  on  the  property  was  $45,- 
500,  which  included  the  policies  in  suit;  that  at  the 
time  of  such  loss  the  total  value  of  the  property  covered 
by  the  policies  was  $102,370 ;  that  after  the  fire  proper 
verified  proofs  of  loss  were  made  out  in  writing,  and 
delivered  to  appellants  on  September  6,  1912 ;  that  the 
proofs  of  loss  were  never  returned,  and  no  objections 
thereto  were  ever  made  to  appellee,  but  no  pajnnent  was 
ever  made  under  the  policies  on  account  of  the  loss. 
This  evidence,  standing  alone,  would  entitle  appellee  to 
a  recovery. 

Appellants'  sole  defense  is  based  on  a  claim  that,  not- 
withstanding such  facts,  appellee  is  not  entitled  to  re- 
cover for  the  reason  that  it  voided  the  policies  in  suit 
by  keeping  and  using  gasoline  on  the  insured  premises, 
contrary  to  the  provisions  of  the  policies.  As  affecting 
this  contention  the  undisputed  evidence  shows  that  at 
the  time  of  the  issuance  of  the  policies,  and  continu- 
ously thereafter  to  the  time  of  the  fire,  large  quanti- 
ties of  gasoline  were  stored  on  the  premises  covered  by 
the  policies,  and  used  by  appellee  in  the  conduct  of  its 
business  thereon;  that  the  insurance  broker,  through 
whom  appellants  secured  the  risks,  while  acting  within 
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the  scope  of  his  authority  prior  to  the  issuance  of  the 
policies,  learned  that  appellee  was  keeping  and  using 
gasoline  on  the  premises  in  the  conduct  of  its  business, 
and  knew  such  fact  when  the  policies  were  delivered; 
that  the  general  agent  of  appellants,  who  countersigned 
the  policies,  learned  such  fact  within  four  or  five  days 
after  the  fire  occurred,  but  appellants  did  not  at  any 
time  return,  or  offer  to  return,  to  appellee  any  portion 
of  the  premiums  paid  for  the  policies. 

On  this  state  of  facts,  the  court  gave  the  jury  a 
peremptory  instruction  to  return  a  verdict  for  appellee, 
which  was  done.  Appellants'  motion  for  a  new  trial 
calls  in  question  the  action  of  the  court  in  so  doing. 
The  following  rules  of  law,  pertinent  to  the  question 
before  us,  are  well  settled  in  this  state:  A  provision 
in  a  policy  of  insurance,  declaring  it  void  if  a 

2.  prohibited  article  is  kept  or  used  on  the  prem- 
ises, means  only  that  it  shall  be  voidable  at  the 

election  of  the  insurer  on  the  happening  of  such  event. 
Western  Ins.  Co.  V.  Ashby  (1913),  53  Ind.  App.  518, 
102  N.  E.  45;  Aetna  Life  Ins.  Co.  V.  Bockting  (1906), 
39  Ind.  App.  586,  79  N.  E.  524;  Metropolitan  Life  Ins. 
Co.  V.  Johnson  (1911),  49  Ind.  App.  233,  94  N.  E.  785; 
Glens  Falls  Ins.  Co.  V.  Michael  (1906),  167  Ind.  659,  74 
N.  E.  964,  79  N.  E.  905,  8  L.  R.  A.  (N.  S.)  708;  Comr 
mercial  Life  Ins.  Co.  V.  Schroyer  (1911),  176  Ind.  654, 
95  N.  E.  1004,  Ann.  Cas.  1914A  968.  Where  such 
prohibited  article  is  being  kept  and  used  on  the 

3.  insured  premises  at  the  time  of  the  issuance  of 
such   policy   and   acceptance   of  the   premium 

therefor,  and  the  insurer  knows  such  fact  at  the  time, 
it  waives  the  right  to  declare  the  policy  void  on  account 
of  such  prohibited  act.  Ohio  Farmers  Ins.  Co.  v.  Vogel 
(1905),  166  Ind.  239,  76  N.  E.  977,  117  Am.  St.  382, 
9  Ann.  Cas.  91,  3  L.  R.  A.  (N.  S.)  966;  Farmers  Mut. 
Fire  Ins.  Co.  V.  Jackman  (1904),  35  Ind.  App.  1,  73  N. 
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E.  730;  Supreme  Tribe,  etc.  V.  Lennert  (1912),  178  Ind. 
122, 98  N.  E.  115 ;  Gray  v.  National  Benefit  Assn.  (1887) , 
111  Ind,  531, 11  N.  E.  477 ;  Globe,  etc.,  Ins.  Co.  V.  Indiana 
Reduction  Co.  (1916),  62  Ind.  App.  528, 113  N.  E.  425. 
If  the  insurer  has  no  knowledge  that  such  pro- 

4.  hibited  article  is  being  kept  or  used  on  the  in- 
sured premises  at  the  time  of  the  issuance  of 

such  policy,  but  subsequently  discovers  such  fact,  it 
must  tender  back,  or  in  some  appropriate  way  restore, 
or  offer  to  restore,  to  the  insured  the  premium  received 
therefor,  within  a  reasonable  time  thereafter,  in  order 
to  avail  itself  of  such  defense,  and,  upon  its  failure  so 
to  do,  it  will  be  deemed  to  have  waived  the  right  to  de- 
clare such  policy  void,  and  to  have  elected  to  treat  it  as 
a  valid  contract  of  insurance.  Ohio,  etc.,  Ins.  Co.  V. 
Williams  (1916),  63  Ind.  App.  435,  112  N.  E.  556; 
Marion,  etc.,  Bed  Co.  V.  Empire  State  Surety  Co. 
(1912),  52  Ind.  App.  480,  100  N.  E.  882;  Glens  Falls 
Ins.  Co.  V.  Michael,  supra;  Commercial  Life  Ins.  Co. 
V.  Schroyer,  supra;  State  Life  Ins.  Co.  v.  Jones  (1911), 
48  Ind.  App.  186,  92  N.  E.  879;  Brashears  V.  Perry 
County,  etc.,  Ins.  Co.  (1912),  51  Ind.  App.  8,  98  N.  E. 
889.  This  rule  is  applicable  even  where  the  keeping 
and  using  of  such  prohibited  article  is  not  discovered 
until  after  a  loss  under  such  policy  has  occurred.  Amer- 
ican, etc.,  Ins.  Co.  v.  Rosenstein  (1910),  46  Ind.  App. 
637,  92  N.  E.  380;  Brashears  V.  Perry  County,  etc., 
Ins.  Co.,  supra;  Masonic,  etc.,  Assn.  V.  Beck  (1881), 
77  Ind.  203,  40  Am.  Rep.  295;  Glens  Falls  Ins.  Co. 
V.  Michael,  supra.    The  knowledge  of  a  general 

5.  agent  of  an  insurance  company  of  facts  mate- 
rial to  the  risk  is  the  knowledge  of  the  company. 

Globe,  etc.,  Ins.  Co.  v.  Indiana  Reduction  Co.,  supra; 
West  V.  National  Casualty  Co.  (1915),  61  Ind.  App. 
479,  112  N.  E.  115;  Metropolitan  Life  Ins.  Co.  V.  Wills 
(1905),  37  Ind.   App.  48,  76  N.   E.  560;  Sovereign 
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'  ■  if 

Camp,  etc.  W.  Latham  (1915),  59  Ind.  App.  290,  107 
N.  E.  749.    It  has  also  been  held  in  this  state 

6.  that  an  insurance  broker,  acting  within  the  scope 
of  his  authority,  is  the  agent  of  the  company 

from  which  he  secures  insurance,  and  his  knowledge  re- 
lating to  the  risk  is  binding  on  the  company,  though  not 
communicated  to  it.  Indiana  Ins.  Co.  V.  Hartwell 
(1890),  123  Ind.  177,  24  N.  E.  100;  German  Fire  Ins. 
Co.  V.  GreenwaM  (1912),  51  Ind.  App.  469,  99  N.  E. 
1011 ;  Western  Ins.  Co.  V.  Ashby,  supra;  Globe,  etc.,  Ins. 
Co.  V.  Indiana  Reduction  Co.,  supra. 

Applying  these  rules  of  law  to  the  undisputed  facts 

stated,  we  conclude  that  the  court  did  not  err  in  giving 

the  jury  a  peremptory  instruction  to  return  a 

7.  verdict  in  favor  of  appellee.    Such  facts  show 
that  the  prohibited  act  was  being  committed  by 

appellee  at  the  time  the  policies  were  issued,  and  was 
within  the  knowledge  of  the  broker  through  whom  ap- 
pellants secured  the  risks.  If  he  was  the  agent  of  ap- 
pellants, such  knowledge  prevents  them  from  subse- 
quently declaring  the  policies  void  on  that  account,  and 
the  giving  of  the  peremptory  instruction  was  justified. 
But  if  it  be  said  that  the  existence  of  such  agency  was 
a  controverted  fact,  and  therefore  a  question  for  the 
jury,  still  the  giving  of  the  peremptory  instruction  was 
not  error,  as  the  undisputed  facts  show  that  the  gen- 
eral agent  of  appellants,  who  countersigned  the  policies, 
acquired  knowledge  of  the  commission  of  such  pro- 
hibited act  at  a  time  subsequent  to  the  fire,  as  made  it 
necessary  that  appellants  return,  or  offer  to  return,  the 
unearned  premiums  received  for  the  policies,  in  order 
to  defend  on  account  of  such  prohibited  act*  It  there- 
fore follows  that  in  either  event  appellee  was  eiititled 
to  recover.  Since  there  was  uncontradicted  evidence, 
which  clearly  made  out  a  case  on  behalf  of  appellee,  and 
Vol.  65—22 
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no  evidence  which  tended  to  establish  a  defense  to  either 
action,  it  was  entirely  proper  for  the  court  to  instruct 
the  jury  to  return  a  verdict  for  appellee.  Hazzard  V. 
Citizens  State  Bank  (1880),  72  Ind.  130;  Fowler  UtUr 
ities  Co.  V.  Chaffin  Coal  Co.  (19D8),  43  Ind.  App.  438, 
87  N.  E.  689;  Haughton  w.  Aetna  Life  Ins.  Co.  (1905), 
165  Ind.  32,  73  N.  E.  592,  74  N.  E.  613 ;  Borg  v.  Larson 
(1915) ,  60  Ind.  App.  514,  111  N.  E.  201 ;  Watt  V.  Misha- 
waka  Paper,  etc.,  Co.  (1913),  53  Ind.  App.  682,  99  N. 
E.  1029;  Dean  V.  Cleveland,  etc.,  R.  Co.  (1917), 
ante  225,  115  N.  E.  92.  In  doing  so  the  court  did 
not  usurp  the  province  of  the  jury,  but  simply  dis- 
charged a  duty  in  the  trial  of  the  cause.  Moss  V.  Wit- 
ness Printing  Co.  (1878),  64  Ind.  125;  Modem  Wood- 
inen  v.  Jones  (1912),  52  Ind.  App.  149,  98  N.  E.  1006. 
It  is  apparent  from  what  we  have  said  that  the  sec- 
ond and  third  reasons  assigned  as  causes  for  a  new 
trial  are  not  well  taken.    The  fourth  reason  so 

8.  assigned  cannot  be  sustained.  Some  of  the 
errors  alleged  therein  have  been  waived  by  ap- 
pellants' failure  to  present  the  same  in  their 

9.  brief.  Others  relate  to  the  admission  of  evi- 
dence with  reference  to  the  process  of  degreas- 

ing  and  the  use  of  gasoline  therein.  Such  evidence  was 
for  the  evident  purpose  of  showing  that  appellants  had 
at  least  constructive  knowledge  of  the  use  of  gasoline 
on  such  premises,  and  was  therefore  proper.  Some 
objections  were  made  to  the  exclusion  of  certain 

10.  evidence  in  the  nature  of  conclusions.  This  was 
not  error.  Other  objections  relate  to  the  exclu- 
sion of  certain  evidence,  relating  to  appellants' 

11.  knowledge  of  the  use  of  gasoline  on  the  premises 
insured,  none  of  which  tended  to  disprove  certain 

undisputed  facts,  which  clearly  established  such  knowl- 
edge.   The  exclusion  of  such  evidence  was  therefore 
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harmless.  We  find  no  available  error  in  any  of  the 
questions  raised  by  said  fourth  reason  for  a  new  trial. 
We  may  add  that  this  appears  to  be  a  kindred  case 
with  the  cases  of  Globe,  etc.,  Ins.  Co.  v.  Indiana  Reduc- 
tion Co.,  supra,  and  Caledonian  Ins.  Co.  V.  Indiana  Re- 
duction Co.  (1917),  64  Ind.  App.  566,  115  N.  E.  596, 
which  are  decisive  of  some  of  the  questions  presented  on 
this  appeal.  We  find  no  reversible  error  in  the  record. 
Judgment  affirmed. 

Note. — ^Reported  in  117  N.  E.  273.  Insurance:  necessity  of  the 
return  or  tender  of  unearned  premium  to  effect  cancellation  of 
fire  insurance  by  insurer,  12  Ann.  Cas.  1067,  Ann.  Cas.  1913D 
490, 1917B  910 ;  liability  of  insurance  broker  for  failure  to  inform 
the  company  that  g^asoline  was  kept  on  premises,  38  L.  R.  A. 
(N.  S.)  614,  632.  See  under  (1)  19  Cyc  936;  (2)  19  Cyc  712; 
(3,  4)  19  Cyc  817,  819;  (4)  19  Cyc  819;  (6)  19  Cyc  807. 


Columbia  School  Supply  C!ompany  v.  Lewis. 

[No.  9;791.     Filed  May  11,  1917.     Rehearing  denied 

October  9,  1917.] 

1.  Master  and  Servant. — Workmen's  Compensation  Act. — Inde- 
pendent ContraetoT.  —  In  an  action  for  an  award  under  the 
Workmen's  Compensation  Act,  Acts  1916  p.  392,  evidence  show- 
ing that  plaintiff  was  employed  by  defendant  to  haul  material  for 
it  both  by  the  load  and  by  the  hour,  using  either  his  own  wagon 
or  one  of  defendant's,  and  that  he  also  worked  for  others,  that 
the  defendant  could  terminate  the  employment  at  any  time, 
that  the  work  he  was  performing  when  injured  was  under  the 
control  of  defendant,  and  that  at  the  time  of  the  injury  he  was 
using  his  own  transfer  wagon,  is  sufficient  to  sustain  a  finding 
that  plaintiff  was  an  employe  and  not  an  independent  con- 
tractor,   p.  341. 

2.  Master  and  Servant. — Workmen's  Compensation  Act, — Find- 
ings of  Industrial  Board, — Review, — Weighing  Evidence, — In  a 
proceeding  for  compensation  under  the  Workmen's  Compensa- 
tion Act,  Acts  1915  p.  392,  where  there  is  some  evidence  to 
sustain  the  findings  of  the  board,  the  court  on  appeal  will  not 
weigh  the  evidence,    p.  841. 

From  the  Industrial  Board  of  Indiana. 
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Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Charles  Lewis  against  the  Colum- 
bia School  Supply  Company.  From  an  award  for  ap- 
plicant, the  defendant  appeals.    Affirmed. 

McKay,  Turner  &  Merrill,  for  appellant. 
WiUa/rd  Robertson,  for  appellee. 

Ibach,  p.  J. — ^This  is  an  appeal  from  the  award  of 
the  full  board  rendered  on  review. 

The  finding  of  facts  filed  with  the  award  are  as  fol- 
lows: "On  the  8th  day  of  July,  1916,  plaintiff  was 
in  the  employment  of  the  defendant  at  an  average 
weekly  wage  not  exceeding  $10 ;  that  on  said  date  he  re- 
ceived a  personal  injury  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment,  resulting  in  the 
total,  permanent  loss  of  the  entire  vision  of  his  right 
eye;  that  the  defendant  had  actual  knowledge  of  the 
plaintiff's  accident  and  injury  on  the  day  of  its  occur- 
rence." 

In  addition  to  the  facts  above  set  out  the  undisputed 
evidence  shows  that  appellee  had  an  agreement  with  the 
appellant  to  do  hauling  for  it.  He  was  to  furnish  his 
own  horse  and  the  company  was  to  pay  him  seventy-five 
cents  a  load  to  haul  down  to  the  depot  and  fifty  cents 
for  hauling  to  Twenty-First  street  and  thirty  cents  an 
hour  for  hauling  around  the  factory.  He  was  hauling 
sheet  metal  around  the  factory  on  a  single  wagon  and 
was  pulling  in  the  driveway  between  two  buildings  on 
the  premises  of  the  appellant  when  something  was 
whisked  through  the  air  and  struck  him  in  the  eye.  Ap- 
pellee hauled  whenever  there  was  anything  to  haul. 
Part  of  the  time  he  used  his  own  wagon  and  part  of  the 
time  the  company's  wagon.  At  the  time  he  was  in- 
jured he  was  using  his  own  wagon  and  horse.  His 
wagon  had  a  sign  "Transfer"  on  one  side  and  another 
sign  "Charles  Lewis  Transfer"  on  the  other  side.     Ap- 


MAY  TERM,  1917.  341 

Columbia  School  Supply  Co.  y,  Lewis — 65  Ind.  App.  839. 

pellee  had  others  drive  his  wagon  at  times.  He  was 
required  to  report  at  appellant's  factory  each  morning 
about  seven  o'clock.  "If  there  was  any  hauling  to  do 
I  hauled  and  if  there  was  not  I  went  back  home.''  Ap- 
pellee was  not  to  haul  for  any  definite  period  and  could 
have  been  discharged  at  any  time.  Appellee  worked 
for  others  after  hours.  There  is  other  evidence  tend- 
ing to  show  that  appellant  had  the  right,  under  the 
emplo3rment,  to  tell  appellee  "to  quit,  what  to  do,  and 
how  to  do  it." 

The  only  question  we  are  called  on  to  consider  is  the 

sufficiency  of  the  evidence  to  sustain  the  finding  of  facts 

that  appellee  was  an  employe  of  appellant  at  the 

1.  time  of  his  injury,  and  that  the  injury  arose  by 
accident  out  of  and  in  the  course  of  his  employ- 
ment. 

The  claim  was  resisted  by  appellant  on  the  ground 
that  appellee  was  an  independent  contractor.  Appel- 
lee's work  was  limited  by  the  right  of  the  company  to 
terminate  it  at  any  time,  and  it  was  for  no  definite  pe- 
riod or  amount.  The  particular  work  he  was  perform- 
ing when  injured  was  under  the  control  of  the  company. 
Under  the  evidence  we  cannot  say  that  appellee  was  an 
independent  contractor.  Tuttle  V.  Embury-Martin 
Lumber  Co.  (1916),  192  Mich.  385,  158  N.  W.  875,  879. 

The  other  legal  principles  involved  in  this  appeal,  in 

so  far  as  they  are  controlling,  have  been  discussed  and 

disposed  of  in  the  ruling  on  the  motion  to  dis- 

2.  miss.    Columbia  School  Supply   Co.   V.   Lewis 
(1916),  63  Ind.  App.  386, 115  N.  E.  103.    There 

is  evidence  tending  to  support  the  findings  objected  to, 
and,  while  there  is  evidence  in  conflict  therewith,  this 
court  will  not  weigh  the  evidence. 
Judgment  affirmed. 

Note. — Reported  in  116  N.  E.  1.  Independent  contractors,  defi- 
nition, 76  Am.  St.  382.    Workmen's  Compensation  Act:  who  is  a 
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•Vorkman"  within  meaning  of  act,  Ann.  Cas.  1913C  28,  1916B 
793,  19186  704;  review  of  facts  on  appeal,  Ann.  Cas.  1916B  475, 
1918B  647. 


Meehan  v.  Edward  Valve  and  Manufacturing 

Company. 

[No.  9,876.    Filed  October  10,  1917.] 

1.  Mabehage. — Conwnon^Law  Marriage, — Validity. — Requisites. — 
Although  common-law  marriages  are  in  derogation  of  statute, 
they  are  recognized  as  valid  and  binding  where  made  between 
parties  of  contracting  capacity  by  their  mutual  assent,  followed 
by  cohabitation  as  husband  and  wife,  together  with  other  cir- 
cumstances essential  to  the  establishment  of  such  a  marriage, 
p.  843. 

2.  Marbiage. — Ccunmon-LoAv  Marriage.  —  Evidence.  —  Presump- 
tions.— To  raise  a  presumption  of  common-law  marriage,  the 

.  evidence  must  be  clear  and  convincing,  and  where  there  is  evi- 
dence to  negative  such  a  presumption,  it  must  fail.    p.  344. 

8.  Mabriage. — CommanrLaw  Marriage. — Contract. — Evidence. — 
In  order  to  consummate  a  valid  common-law  marriage,  the  con- 
duct of  the  parties  must  be  such  as  to  show  an  intention  to 
contract  marriage  and  assume  the  relation  of  husband  and  wife, 
and  such  a  marriage  must  appear  either  by  the  signature  of 
the  parties,  where  the  contract  is  in  writing,  or  by  witnesses 
present  when  the  agreement  was  made,  and,  in  the  absence  of 
such  evidence,  the  relationship  may  be  proved  by  cohabitation, 
reputation,  conduct,  and  the  acts  of  the  parties  with  respect  to 
the  marriag^e  relation,    p.  344. 

4.  Marriage. — Commons-Law  Marriage.  —  Evidence.  —  Cohahitor 
tion. — Cohabitation  does  not  of  itself  constitute  a  common-law 
marriage,  but  is  merely  evidence  of  marriage,  and,  if  the  co- 
habitation was  originally  illicit,  it  is  presumed  to  have  so  con- 
tinued,   p.  344. 

5.  Marriage. — Com/monrLaw  Marriage.  —  Evidence.  —  In  a  pro- 
ceeding under  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  for  compensation  for  the  death  of  a  servant,  where  appli- 
cant testified  that  she  had  entered  into  a  verbal  common-law 
-marriage  contract  with  deceased  and  that  thereafter  they  lived 
together  for  a  considerable  period  of  time,  but  there  was  also 
evidence  that  on  one  occasion  she  asserted  that  she  was  married 
to  another,  that  deceased  stated  that  they  were  not  married 
and  that  during  the  time  they  lived  tog^ether  decedent  had  an 
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undivorced  wife  living,  the  evidence  is  sufficient  to  warrant  a 
finding  that  applicant  was  not  married  to  deceased,  especially 
as  §8360  Bums  1914,  §5325  R.  S.  1881,  makes  a  marriage  abso- 
lutely void  if  either  party  has  a  wife  or  husband  living  at  the 
time  of  its  consummation,  p.  345. 
6.  Master  and  Servant. — Warkmen^s  Compensation. — Findings 
by  IndustricU  Board. — Review. — Where  there  is  sufficient  evi- 
dence to  warrant  a  conclusion  of  the  Industrial  Board  on  a 
question  of  fact,  the  finding  will  not  be  disturbed  on  appeaL 
p.  346. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Alice  Meehan  against  the  Edward 
Valve  and  Manufacturing  Company.  From  a  judgment 
denying  compensation,  the  applicant  appeals.  Af- 
firmed. 

George  E.  Brannan  and  McMahon  &  Conroy,  for  ap- 
pellant. 

Miller  &  Bowling  and  Lyman,  Adams  &  Bishop,  for 
appellee. 

IBACH,  P^  J. — On  January  19,  1916,  John  Meehan,  an 
employe  of  appellee,  was  killed  while  engaged  in  the  line 
of  his  employment.  Appellant,  upon  the  theory  that 
she  was  the  wife  and  sole  dependent  of  the  deceased, 
filed  her  application  before  the  Industrial  Board  for 
an  allowance  under  §38  of  the  Workmen's  Compensa- 
tion Act.  Acts  1915  p.  392.  Her  claim  was  finally  re- 
jected by  the  full  board  on  January  17,  1917,  at  which 
time,  upon  request  of  appellant,  there  was  a  finding  of 
facts  wherein  all  the  material  facts  necessary  to  an  al- 
lowance of  her  claim  were  found  for  appellant,  except 
that  she  was  not  the  wife  of  the  decedent. 

The  errors  complained  of  relate  to  the  correctness  of 
this  finding,  so  that  the  decision  of  this  appeal  requires 
a  consideration  of  the  single  question  whether 
1.    appellant  was  the  wife  of  decedent,  notwith- 
standing the  fact  that  there  was  no  marriage 


344        APPELLATE  COURT  OF  INDIANA, 

Meehan  v.  Edward  Valve,  etc.,  Co. — 65  Ind.  App.  342. 


ceremony.  While  common-law  marriages  are  in  dero- 
gation of  our  statutes,  still  such  marriages  are  recog- 
nized as  valid  and  binding  where  made  between  parties 
of  contracting  capacity  by  their  mutual  assent,  followed 
by  cohabitation  as  husband  and  wife,  together  with  such 
other  circumstances  as  are  essential  to  the  establish- 
ment of  such  a  marriage.  Compton  V.  Benham  (1909) , 
44  Ind,  App.  51,  85  N.  E.  365.  To  raise  the  pre- 
sumption of  marriage  by  such  means,  the  evi- 

2.  dence  must  be  clear  and  convincing,  and  where 
there  is  legal  evidence  in  the  record  to  negative 

the  legal  presumption  in  favor  of  the  marriage  and 
from  which  a  contrary  presumption  may  arise,  all  for- 
mer evidence  falls  or  is  neutralized.  KlipfeVs  Estate 
V.  Klipfel  (1907),  41  Colo.  40,  92  Pac.  26,  124  Am.  St. 
96,  14  Ann.  Cas.  1018,  and  cases  cited. 

We  will  not  attempt  to  state  the  quantum  of  evidence 

necessary  to  the  existience  of  a  common-law  marriage 

applicable  to  all  cases.    It  is  sufficient  to  state 

3.  that  such  fact  must  appear  either  by  the  signa- 
ture of  the  parties,  where  the  contract  is  in  writ- 
ing, or  by  witnesses  present  when  made;  and  if  there 
is  no  such  evidence,  then  it  may  be  proved  by  cohabita- 
tion, reputation,  conduct,  and  all  other  circumstances 
having  to  do  with  the  acts  and  conduct  of  the  parties 
with  respect  to  the  marriage  relation.  In  short,  enough 
must  be  said  and  done  by  the  contracting  parties  to  show 
an  intention  to  contract  marriage  and  assume  the  rela- 
tion of  husband  and  wife.    Cohabitation  does  not 

4.  of  itself  constitute  a  common-law  marriage.    It  is 
merely  evidence  of  marriage,  and,  if  it  is  illicit 

in  the  beginning,  it  is  presumed  to  continue.    Compton 
V.  Benham,  supra.    As  bearing  upon  the  same  prin- 
ciple of  law,  see  McKenna  v.  McKenna  (1899),  180  111. 
577,  54  N.  E.  641. 
A  careful  examination  of  the  evidence  in  this  case 
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convinces  us  that  §8360  Bums  1914,  §5325  R.  S.  1881, 
had  much  to  do  with  the  disposition  made  of  it 
5.  by  the  Industrial  Board.  This  section  makes  a 
marriage  absolutely  void  where  either  party  has 
a  wife  or  husband  living  at  the  time  of  such  marriage. 
Appellant  testified  that  she  and  the  deceased  ''drew  up 
a  contract  between  them  that  they  would  live  together 
and  be  true  to  one  another  but  it  was  not  in  writing, 
just  ourselves  were  present  at  the  Delmargo  Hotel 
(Chicago).  It  was  about  ten  o'clock  in  the  evening, 
Mr.  Meehan  had  made  an  appointment  to  meet  me  on 
that  occasion,  that  they  went  together  to  a  bedroom  at 
the  hotel  and  by  that  means  we  agreed  to  become  man 
and  wife.''  She  had  met  deceased  but  once,  about  a 
year  before,  at  a  dance  at  Fox  Lake,  and  that  was  the 
only  time  she  had  ever  seen  him  before  she  met  him 
in  Chicago.  They  continued  to  live  together  at  many 
different  hotels  and  houses  in  Chicago,  but  it  is  a  sig- 
nificant fact  that  the  record  nowhere  contains  any  evi- 
dence of  any  neighbors  or  residents,  or  of  the  reputa- 
tion of  appellant  and  deceased  as  to  marriage  in  any 
of  the  many  communities  in  which  they  lived.  This 
fact  also  doubtless  had  much  weight  with  the  Industrial 
Board,  as  it  is  the  most  usual  way  of  proving  marriage 
in  such  cases.  It  appears  from  the  testimony  of  de- 
ceased's father  that  he  visited  the  parties  and  found 
them  living  together  and  at  one  time  deceased  told  him 
they  were  not  married,  and  he  asked  why  they  did  not 
get  married,  and  deceased  remarked  that  he  had  been 
married  to  two  and  he  would  never  get  married  to  the 
third.  A  sister  of  the  deceased  also  testified  that  she 
met  appellant  some  time  after  the  date  of  the  alleged 
marriage,  when  the  deceased  introduced  appellant  to 
her  as  his  friend.  Miss  Rudolph.  She  further  testified 
"about  two  years  ago  (which  was  about  a  year  before 
deceased  met  his  death)  my  brother  was  ill,  appellant 
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was  not  with  him  at  the  time.  He  was  working  at 
Reagan's  saloon  and  took  sick.  I  found  out  my  brother 
was  sick  and  I  talked  to  appellant  and  told  her  that 
Jack  was  sick  and  asked  her  if  she  would  help  him  and 
she  said,  'No' ;  she  was  married  to  a  chauffeur  and  could 
do  nothing  for  him.'* 

There  is  other  evidence  in  the  record,  independent 
of  that  which  appellant  insists  was  improperly  intro- 
duced, to  show  that  during  all  the  time  the  relations  be- 
tween appellant  and  deceased  were  carried  on  he  had 
a  wife  living,  from  whom  he  had  not  been  divorced. 
So  that  a  reading  of  the  entire  record  convinces  us  that, 
notwithstanding  the  testimony  given  by  appellant  as  to 
the  original  marriage  agreement,  there  was  then  no 
present  intention  to  assume  the  relation  of  husband  and 
wife,  at  least,  the  conduct  is  sufficient  to  show  that  the 
deceased  had  no  such  intention  as  he  doubtless  knew 
that  his  status  at  that  time  prevented  such  a  relation 
with  appellant.  As  was  said  in  Armstrong  v.  Indus- 
trial Commission  (1915),  161  Wis.  530,  154  N.  W. 
844:  "However  innocent  the  plaintiff  may  have  been, 
in  law  her  relation  with  the  deceased  was  an  illicit  one, 
and  we  think  it  would  be  neither  good  law  nor  good 
public  policy  to  hold  that  such  a  relation  established 
a  family  relation.  *  *  *  What  we  hold  is  that  liv- 
ing with  a  man  as  his  wife,  when  there  is  no  marriage, 
does  not  create  a  family  relation  within  the  meaning 
of  the  statute."     See,  also,  Compton  v.  Benham,  supra. 

Since  the  Industrial  Board  has  passed  upon  the  evi- 
dence in  this  case,  and  has  held  that  appellant  was  not 
the  wife  of  the  decedent  at  the  time  of  his  death, 

6.  and  since  the  record  contains  sufficient  evidence 
to  warrant  that  conclusion,  it  is  not  for  this 
court  to  disturb  the  conclusion  reached  by  the  Industrial 
Board. 

Judgment  affirmed. 
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Note. — Reported  in  117  N.  E.  265.  Marriage:  validity  of 
common-law  marriage,  L.  R.  A.  1915E  8,  Ann.  Cas.  1912D  597, 
26  Cyc  836;  presumptions  in  respect  to  same,  124  Am.  St.  118, 
26  Cyc  888.  Workmen's  Compensation  Act:  review  of  facts  on 
appeal,  Ann.  Cas.  1916B  475,  1918B  647,  L.  R.  A.  1916A  163, 
266,  1917D  186. 


Waterman  et  al.  v.  Riehl. 

^     [No.  9364.    Filed  October  10,  1917.] 

Master  and  Servant. — Workmen's  Compensation  Act. — Findings 
of  Industrial  Board. — Review. — Under  §61  of  the  Workmen's 
Compensation  Act,  Acts  1915  p.  392,  providing  that  an  award 
of  the  Industrial  Board  shall  be  conclusive  as  to  all  questions 
of  fact,  where  the  testimony  of  medical  witnesses  as  to  the 
cause  of  decedent's  death  was  conflicting,  but  a  part  of  such 
testimony  sustained  the  finding  of  the  board,  its  finding  is  con- 
clusive on  appeal. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Mary  Riehl  against  Oscar  C. 
Waterman  and  others.  From  an  award  for  applicant, 
the  defendants  appeal.    Affirmed. 

Pickens,  Moores,  Davidson  &  Pickens,  for  appellants. 
James  E.  Rocap,  for  appellee. 

Caldwell,  J. — George  Riehl,  appellee's  deceased  hus- 
band, was  an  employe  of  appellant  Waterman.  As 
such,  on  November  15,  1915,  he  was  assisting  in  wreck- 
ing a  building  in  Indianapolis,  whereupon  he  fell  to  the 
ground  from  some  part  of  the  structure,  whereby  he 
suffered  serious  physical  injury.  The  matter  having 
been  properly  brought  before  the  Industrial  Board, 
Waterman  and  Riehl,  under  the  terms  of  §57  of  the 
Workmen's  Compensation  Act  (Acts  1915  p.  892), 
agreed  in  writing  respecting  the  amount  of  compensa- 
tion that  should  be  paid  to  the  latter.  This  agreement 
was  filed  with  and  approved  by  the  Industrial  Board. 
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It  was  to  the  effect  that,  in  addition  to  medical  bills  in- 
curred on  account  of  the  injury  within  the  first  thirty 
days  thereafter,  Waterman  should  pay  to  Riehl,  begin- 
ning November  30,  1915,  $7.79  per  week  during  the 
disability  caused  by  his  injuries,  but  not  extending  be- 
yond the  period  of  300  weeks  prescribed  by  the  act. 
Riehl  died  April  23,  1916.  No  payments  were  in 
arrears  at  that  time.  On  September  7,  1916,  appellee, 
as  dependent  widow,  on  the  theory  that  her  husband's 
injuries  caused  or  hastened  his  death,  filed  with  the 
board  her  application  for  an  adjustment  of  her  claim, 
based  on  such  theory.  Waterman's  insurance  carrier 
became  a  party  to  the  proceeding.  On  a  hearing  the 
board  awarded  appellee,  in  addition  to  $100  burial  ex- 
penses, 280  weeks'  compensation  at  $7.79  per  week.  In 
fixing  the  duration  of  the  compensation,  the  board,  as 
required  by  §37  of  the  act,  supra,  deducted  from  the 
prescribed  period  of  300  weeks  the  number  of  weeks  for 
which  payments  had  been  made  to  Riehl  under  such 
agreement.  Waterman  and  the  insurance  carrier  have 
appealed,  challenging  only  the  sufficiency  of  the  evi- 
dence to  sustain  the  award. 

It  is  contended  by  appellants,  and  conceded  by  appel- 
lee, that  the  immediate  cause  of  decedent's  death  was  a 
diseased  condition  known  as  cirrhosis  of  the  liver.  It 
is  appellants'  contention,  however,  that  such  ailment 
as  an  independent  malady  resulted  in  Riehl's  death, 
while  appellee  contends  that  decedent's  injury  produced 
such  diseased  condition,  and  that  the  diseased  condition 
so  produced  caused  her  husband's  death.  The  board 
found  against  appellants'  contention,  and  specifically 
found  that  decedent's  injuries  resulted  in  his  death. 
The  testimony  of  a  number  of  medical  witnesses  was 
brought  to  bear  upon  the  question  in  controversy.  A 
part  of  such  medical  testimony  sustains  the  finding  of 
the  board ;  much  of  it  is  otherwise.    The  case  then  pre- 
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sents  a  situation  where  there  is  merely  a  conflict  in 
parol  evidence.  Under  such  circumstances,  the  ques- 
tion of  fact  whether  decedent's  injuries  resulted  in  his 
death  was  for  the  determination  of  the  board,  and  the 
board's  finding  being  sustained  by  some  evidence,  this 
court  has  no  jurisdiction  to  review  the  action  of  the 
board.  §61  Workmen's  Compensation  Act,  supra;  In 
re  CarroU  (1917),  ante  146,  116  N.  E.  844;  Columbia 
School  Supply  Co.  v.  Lewis  (1917),  ante  339,  116  N. 
E.  1;  In  re  Meyers  (1917),  64  Ind.  App.  602,  116  N.  E. 
314;  Bloomington,  etc.,  Stone  Co.  V.  Phillips  (1917), 
ante  189,  116  N.  E.  850;  Gorski^s  Case  (1917),  227 
Mass.  456,  116  N.  E.  811;  Dietzen  Co.  V.  Industrial 
Board  (1917),  279  111.  11,  116  N.  E.  684;  Big  Muddy 
Coal  Co.  V.  Industrial  Board  (1917),  279  111.  235,  116 
N.  E.  662. 
Award  affirmed. 

Note. — ^Reported  in  117  N.  E.  272.    Workmen's  Compensation 
Act:   review  of  facts  on  appeal,  see  note  ante  347. 


In  be  McCaskey. 

[No.  10,023.    FUed  October  10,  1917.] 

1.  Master  and  Servant.  —  Injuries  to  Servant,  —  WorhneftCs 
Campenaation  Act. — Medical  Expenses. — Employer's  Liability. 
— Under  §25  of  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392y  requiring:  an  employer  to  furnish  a  physician  for  an 
injured  employe  only  during  ^'the  thirty  days  after  an  injury/' 
where  an  employe  received  no  apparent  injury  at  the  time  of 
an  accident,  but  after  the  expiration  of  the  ^irty-day  period 
an  injury  developed  from  such  accident  which  required  medical 
attention,  a  physician  who  was  called  to  render  the  necessary^ 
medical  services  was  entitled  to  have  his  claim  allowed  for 
services  rendered  within  thirty  days  after  the  development  of 
the  injury,  since  under  the  act  the  date  of  the  injury  and  not 
of  the  accident  fixes  the  time  when  the  employer's  liability  for  ' 
physician's  services  begins,    p.  351. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Find- 
ings by  Indtistrial  Board. — The  Industrial  Board's  determina- 
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tion  of  a  question  of  fact  is  conclusive  on  appeal,  where  there 
is  any  evidence  to  support  it.    p.  355. 

From  the  Industrial  Board  of  Indiana. 
Certified  questions  of  law. 

Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  McCaskey.  Questions  of  law  certi- 
fied by  the  Industrial  Board.     Questions  answered. 

HOTTEL,  C.  J. — ^The  Industrial  Board  has  certified 
to  this  court  for  its  decision  and  determination  under 
§61  of  the  Workmen's  Compensation  Act  (Acts  1915  p. 
392)  certain  questions  of  law  based  on  the  following 
facts  as  certified  to  by  said  board: 

On  February  17,  1916,  Lewis  Grabhom,  hereinafter 
referred  to  as  "G,"  was  in  the  service  of  the  Cotton- 
Wiebke  Company,  hereinafter  referred  to  as  "the  com- 
pany," as  an  employe  at  an  average  weekly  wage  of 
$18,  |tnd  while  in  the  discharge  of  his  duties  in  such 
employment  on  said  day  was  accidently  struck  in  the 
forehead  with  a  sledge  hammer  by  one  of  his  coem- 
ployes.  Said  company  is  a  corporation,  and  its  presi- 
dent and  manager  was  present  at  the  time  of  and  wit- 
nessed said  accident.  The  blow  of  the  hammer  made 
an  abrasion  on  the  forehead  of  G  but  made  no  visible 
physical  wound  that  required  medical  or  surgical  treat- 
ment. G  continued  his  work  in  the  belief  that  he  had 
received  no  physical  injury  until  and  including  March 
18,  1916,  when  in  the  evening,  and  after  the  completion 
of  his  work  on  that  day,  he  was  taken  with  a  violent 
pain  in  his  forehead,  of  which  fact  his  employer  was 
immediately  notified.  The  pain  continued  throughout 
the  night  and  on  the  following  day,  March  19,  Charles 
M.  McCaskey,  a  licensed  and  practicing  physician  and 
surgeon  of  the  city  of  Indianapolis,  was  called.  Said 
physician  responded  to  said  call,  visited  G  and  examined 
him  and,  on  March  20,  diagnosed  G's  trouble  as  an  ab- 
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scess  in  the  right  frontal  sinus,  which  required  a  surgi- 
cal operation  in  order  to  open  and  drain  the  same.  On 
the  same  day,  March  20,  said  physician  put  G  under  an 
anesthetic,  and  drained  the  right  frontal  sinus,  and  con- 
tinued his  treatment  for  about  ten  days,  when  G  was  so 
far  recovered  that  he  required  no  further  surgical  or 
medical  attention.  G's  said  abscess,  as  conceded  by  the 
company,  was  the  direct  result  of  the  blow  of  the  sledge 
hammer  received  on  his  head  on  February  17,  1916. 
The  physician  presented  a  claim  for  $50  for  his  serv- 
ices, which  the  company  concedes  to  be  reasonable  and 
proper  as  against  G,  considering  his  standard  of  living. 

Upon  these  facts  we  are  asked  to  determine  and  de- 
cide whether,  under  the  act  in  question,  said  physician 
is  entitled  to  have  his  claim  approved  by  the  Industrial 
Board. 

It  appears  from  the  brief  of  said  board,  accompany- 
ing said  certified  question,  that  the  company,  through 
the  insurance  carrier,  contends  that  said  claim 

1.  should  not  be  approved  for  the  reason  that  the 
services  for  which  it  is  filed  were  all  rendered 
more  than  thirty  days  after  February  17,  1916.  In 
support  of  its  contention,  said  carrier  relies  on  the  pro- 
visions of  §25  of  the  act,  supra,  which  requires  an  em-, 
ployer  to  furnish  a  physician  only  during  "the  thirty 
days  after  an  injury.''  It  will  be  observed  that  in  the 
language  just  quoted  the  *Hnjury/'  and  not  the  accident, 
is  the  thing  designated  as  controlling  in  determining 
when  the  duty  to  furnish  a  physician  begins  and  ends, 
and  it  will  also  be  observed  that  throughout  said  en- 
tire act  the  injury,  and  not  the  accident,  is  treated  not 
only  as  the  condition  upon  which  liability  arises,  but  its 
date  fixes  the  date  upon  which  liability  begins,  and  from 
which  the  period  of  its  continuance  must  be  ascertained, 
and  the  time  for  giving  notices,  etc.  §§25,  27,  80,  57, 
67,  supra.    The  use  of  the  word  "injury"  instead  of 
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"accident"  in  these  various  sections  of  the  act  is,  we 
think,  significant.  It  comports  with  the  spirit  and  pur- 
pose of  the  act,  in  that  it  makes  liability  and  compensa- 
tion, and  the  time  of  the  beginning  and  ending  of  each 
depend  on  the  actual  injury,  or  the  result,  rather  than 
on  the  accident,  or  the  cause. 

In  our  examination  of  this  question,  we  have  found 
no  case  that  supports  the  contention  of  the  insurance 
carrier,  but,  on  the  contrary,  we  have  found  several 
cases  in  other  jurisdictions,  where  statutes  containing 
language  very  similar  to  that  of  our  act,  supra,  were 
given  the  interpretation  which  we  have  indicated  should 
be  given  to  our  act. 

Section  7,  Connecticut  Acts  1913,  ch.  138,  p.  1737,  pro- 
vides that:  "The  employer  shall  provide  a  competent 
physician  or  surgeon  to  attend  any  injured  employee 
during  the  thirty  days  immediately  following  the  injury 
as  such  injury  may  require,  and  in  addition  shall  fur- 
nish such  medical  and  surgical  aid  or  hospital  service, 
during  such  thirty  days,  as  such  physician  or  surgeon 
shall  deem  reasonable  or  necessary.  *  ♦  ♦*'  In  the 
case  of  Barton  v.  New  York,  etc.,  R.  Co.,  1  Conn. 
Comp.  Dec.  227,  this  act  came  up  for  interpretation  be- 
fore the  Connecticut  board  of  compensation  commis- 
sioners.  The  facts  in  that  case  were  in  substance  as 
follows:  Barton,  while  at  work  for  the  railroad  com- 
pany on  February  25,  1913,  scratched  the  palmer  sur- 
face of  his  hand  on  the  sharp  edge  of  a  stone  which 
he  was  removing  from  the  railroad  company's  track. 
He  paid  no  attention  to  the  scratch,  considering  it  of  no 
consequence.  On  March  7  or  8,  the  hand  began  to  pain 
him,  and  on  the  16th  he  consulted  a  physician,  who 
diagnosed  his  condition  as  blood  poisoning  due  to  the 
scratch,  and  sent  him  to  a  hosp'tal  where  he  was 
treated  until  April  24.  He  had  a  bad  case  of  infection, 
the  septic  condition  extending  to  his  elbow,  and  he  was 
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compelled  to  undergo  several  minor  operations,  but  for 
which  he  was  in  danger  of  losing  his  arm,  if  not  his  life. 
The  board,  following  Johnson's  Case  (1914),  217  Mass. 
388,  104  N.  E.  735,  and  HurWa  Case  (1914),  Id.  223, 
104  N.  E.  386,  L.  R.  A.  1916A  279,  Ann.  Cas.  1915C 
919,  held  that  the  thirty-day  period  should  be  com- 
puted from  March  16,  which  was  held  to  have  been 
the  date  of  the  injury  for  the  purposes  of  such  compu- 
tation. 

Massachusetts  Acts  1911,  ch.  751,  part  2,  §5,  pro- 
vides that:  "During  the  first  two  weeks  after  the  in- 
jury, the  association  shall  furnish  reasonable  medical 
and  hospital  services,  and  medicines  when  they  are 
needed.''  In  Johnsons  Case,  supra,  the  court  was 
asked  to  construe  said  statute  in  a  case,  the  facts  of 
which  were  in  substance  as  follows:  Johnson  had 
suffered  from  lead  poisoning,  but  had  had  no  recurrence 
of  the  disease  for  fourteen  years  until  he  became  in- 
capacitated for  work  on  or  about  March  13, 1913.  The 
board  found  that  he  had  absorbed  lead  poisoning  since 
July  1, 1912,  and  that  the  date  when  the  accumulated  ef- 
fects of  this  poisoning  manifested  itself,  and  Johnson 
became  sick  and  unable  to  work,  was  the  date  of  the  in- 
jury. In  that  case,  the  court  held  that  under  such  find- 
ing, the  board  was  warranted  in  finding  that  the  injury 
was  received  when  he  became  sick  and  unable  to  per- 
form labor.  'IJntil  then,"  said  the  court,  ^lie  had  re- 
ceived no  'personal  injury,'  although  doubtless  the  pre- 
vious absorption  of  lead  into  his  system  since  July  1, 
1912,  finally  produced  the  conditions  which  terminated 
in  the  injury." 

As  supporting,  or  tending  to  support,  the  same  con- 
clusion, see,  also.  In  re  Hart,  Mich.  Indus.  Ace.  Bd.,  BuL 
No.  3,  p.  18;  Honnold,  Workmen's  Compensation  713, 
§198. 

Vol.  65—23 


354        APPELLATE  COURT  OF  INDIANA, 

In  re  McCaskey — 65  Ind.  App.  349. 

Independently  of  the  cases  cited,  the  interpretation 
which  we  have  indicated  as  the  one  to  be  given  to  that 
part  of  the  Workmen's  Compensation  Act  here  involved 
is  in  harmony  with  the  entire  act,  and  with  the  general 
spirit  and  purposes,  as  well  as  with  the  economic  policy 
which  prompted  it. 

This  court  has,  in  the  case  of  In  re  Bowers  (1917), 
ante  128,  116  N.  E.  842,  said  that  by  the  act  in 
question  the  legislature  did  not  intend  "to  narrow  the 
rights  of  an  injured  employe,  but  rather  that  the  rights 
and  remedies  afforded  by  the  act,  while  not  circum- 
scribed by  such  limits,  should  extend  to  all  situations 
wherein,  were  there  no  workmen's  compensation  act, 
an  injured  employe  would  have  his  remedy  at  com- 
mon law  for  injuries  received,  and  the  act  should  be 
so  construed  where  its  language  reasonably  admits  of 
such  construction ;  the  general  purpose  of  the  act  being 
to  substitute  its  provisions  for  pre-existing  rights  and 
remedies." 

Under  the  facts  of  this  case,  G,  at  common  law,  in 
an  action  for  damages  for  his  injures  based  on  negli- 
gence, would  have  been  entitled,  as  one  of  the  elements 
of  his  damage,  to  the  expense  he  incurred  for  medical 
and  surgical  services  necessary  to  the  proper  treatment 
of  such  injuries.  By  the  act  involved,  the  legislature 
expressly  recognizes  a  portion  of  such  services  as  a 
proper  element  of  compensation  to  an  injured  employe. 
The  language  of  the  statute,  and  justice  and  reason 
alike,  authorize  the  conclusion  that  the  services  of  an 
attending  physician  for  which  compensation  was  in- 
tended was  a  service  to  be  rendered  after  there  was 
an  actual  known  physical  injury,  and  hence  where,  as 
in  this  case,  the  undisputed  facts  show  an  accident  to 
an  employe  in  the  presence  of  his  employer,  the  im- 
mediate effects  of  which  are  not  such  as  to  indicate  to 
either  employer,  or  employe,  any  disability  within  the 
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meaning  of  the  act  in  question  or  any  injury  requiring 
the  services  of  an  attending  physician  as  provided  in 
said  act,  and  such  physician  is,  at  the  time,  neither 
asked  for  nor  called  by  the  employe,  nor  furnished  by 
the  employer,  and  it  turns  out  later  that  the  injury  re- 
sulting from  such  accident  is  more  serious  than  was  at 
first  thought,  and  is  in  fact  such  as  results  in  a  disabil- 
ity of  the  employe  within  the  meaning  of  the  statute 
here  involved,  the  thirty-day  period  during  which  the 
employer  must,  under  said  §25,  of  this  act,  supra,  fur- 
nish an  attending  physician  begins  to  run  when  the 
disability  to  the  employe  within  the  meaning  of  the 
act  in  question  develops  from  such  injury. 

It  follows  that  under  the  facts  certified  to  us  by  the 
Industrial  Board,  such  board  is,  by  the  act  in  ques- 
tion, given  authority  to  approve  said  physician's 
2.    claim,  and,  assuming  that  the  facts  above  indi- 
cated are  undisputed,  this  court  would  say  as  a 
matter  of  law  that  said  claim  should  be  allowed.    How- 
ever, the  question  of  when  an  injury  occurred,  like  any 
other  question  of  influence  in  determining  whether  a 
claim  should  be  allowed  by  the  Industrial  Board,  is, 
ordinarily,  a  question  of  fact  to  be  determined  by  such 
board  from  all  the  evidence  before  it,  and  its  determina- 
tion thereof,  where  it  has  any  evidence  for  its  support, 
will  be  conclusive  on  this  court. 

Note, — Reported  in  117  N.  E.  268.  Workmen's  Compensation 
Act:  review  of  facts  on  appeal,  see  note  ante  347;  allowances  for 
medical  services  to  injured  employe  under  act,  L.  R.  A.  1917D 
178. 
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United  Paperboard  Company  v.  Lewis. 

[No.  9365.    Filed  October  11,  1917.] 

* 

1.  Master  and  Servant.  —  Injuries  to  ServcmU  —  Workmen's 
Compensation  Act,  —  Disease  by  Accident.  —  Where  a  factory 
employe,  whose  duty  was  to  keep  the  factory  basement  clean, 
was  directed  to  flush  into  a  sewer  with  a  stream  of  hot  water 
a  quantity  of  steaming  pulp  which  had  been  dumped  on  the 
basement  floor  because  of  the  breaking:  of  a  pipe,  and  in  per- 
forming: the  work  he  became  overheated  and  took  a  chill  on  the 
way  to  his  home,  and  soon  afterwards  acute  nephritis  mani- 
fested itself,  the  Industrial  Board  was  warranted  in  finding: 
that  the  breaking:  of  the  pipe  created  an  iznusual  condition 
under  which  the  employe  was  required  to  render  a  service  out- 
side the  line  of  his  ordinary  duties,  resulting  in  enforced  ex- 
posure, and  nephritis,  having  been  contracted  as  a  direct  result 
of  the  unusual  circumstances  of  the  employment,  was  a  per- 
sonal injury  by  accident  within  the  provisions  of  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  the  rule  being  that 
diseases  by  accident,  within  the  meaning  of  workmen's  com- 
pensation acts,  are  those  which  cannot  be  reasonably  antici- 
pated as  an  ordinary  result  of  the  employe's  work,  but  are 
contracted  as  a  direct  result  of  unusual  circumstances  connected 
therewith,    p.  859. 

2.  Master  and  Servant. — Injuries  to  Servant. —  Workmen*s 
Compensation  Acts, — Construction^ — Accident  in  Course  of  Emr 
ploym^nt, — The  words  **by  accident  arising  out  of  and  in  the 
course  of  the  employment,"  as  used  in  workmen's  comi>ensation 
acts,  should  be  given  a  broad  and  liberal  construction,  and  an 
injury  is  received  in  the  course  of  the  employment  when  it 
comes  while  the  workman  is  performing  the  duty  for  which  he 
is  employed,  and  it  arises  out  of  the  employment  when  there  is 
apparent  to  the  rational  mind,  upon  a  consideration  of  all  the 
circumstances,  a  causal  connection  between  the  conditions  tmder 
which  the  work  was  required  to  be  performed  and  the  resulting 
injury,    p.  361. 

3.  Master  and  Servant. — Injuries  to  Servant,  —  Workmen's 
Compensation  Act, — Accident  Arising  Out  of  and  in  Course  of 
Employment,  —  Evidence,  —  Sufficiency.  —  In  a  proceedings  for 
compensation  under  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  evidence  showing  that  a  factory  enploye,  whose 
ordinary  duty  was  to  keep  the  factory  basement  clean,  was 
ordered  to  flush  into  a  sewer  with  a  stream  of  hot  water  a 
quantity  of  steaming  pulp  which  had  been  dumped  on  the 
basement  floor  because  of  the  breaking  of  a  pipe,  that  in 
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performing  the  work  the  employe  became  overheated  and  wet 
with  perspiration,  with  the  result  that,  when  he  came  into  con- 
tact with  the  open  air  while  on  his  way  from  work  to  his  home, 
•  he  took  a  chill  and  nephritis  subsequently  developed,  is  suffi- 
cient to  support  a  finding  that  the  nephritis  arose  both  out  of 
and  in  the  course  of  the  employment  within  the  terms  of  the 
act.    p.  362. 

4.  Master  and  Servant. — Injtiries  to  Servant. — Accident  (rrow- 
ing  Out  of  Employment. — Negligence. — ^In  a  proceedings  for 
compensation  under  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  the  fact  that  claimant,  'after  becoming  over- 
heated and  wet  with  perspiration  while  flushing  a  quantity 
of  hot  pulp  out  of  a  basement,  voluntarily  exposed  himself 
in  the  open  air  on  his  way  home  after  work  and  took  a 
chill  would  not  be  a  defense  under  the  act  to  a  claim  for 
compensation  for  nephritis  following  the  chill,  because  where 
the  primary  injury  arises  out  of  the  employment,  every  conse- 
quence which  flows  from  it  likewise  arises  out  of  the  employ- 
ment, and,  though  claimant's  conduct  was  negligent,  it  could 
not  defeat  his  right  to  compensation,  since  mere  negligence  is 
not  a  defense  to  such  a  claim,    p.  363. 

5.  Master  and  Servant.  —  Workmei/CB  Compensation  Act. — 
Awa/rde.  —  Review. — Evidence. — Admissibility. — The  Industrial 
Board,  created  by  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  is  not  a  court,  but  an  administrative  body,  and  should 
not  be  held  to  strict  rules  governing  the  admission  of  evidence, 
and  the  admission  of  incompetent  evidence  will  not  operate  to 
reverse  an  award,  if  there  is  evidence  to  support  it.    p.  364. 

6.  Master  and  Servant.  —  Workmen^ b  Compensation  Act. — 
Awards. — Review. — Evidence. — Weight  and  Sufficiency. — In  a 
proceeding  for  compensation  under  the  Workmen's  Compensa- 
tion Act,  Acts  1915  p.  392,  where  there  is  competent  evidence 
to  support  the  decision  of  the  Industrial  Board,  the  court  on 
appeal  cannot  pass  ui>on  its  weight  and  sufficiency*    p.  365. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Amberson  Lewis  against  the 
United  Paperboard  Company.  From  an  award  for  ap- 
plicant, the  defendant  appeals.    Affirmed. 

John  B.  Coughlin,  for  appellant. 
Switzer  &  Bent,  for  appellee. 

Batman,  J. — ^Appellee  filed  his  claim  against  appel- 
lant, before  the  Industrial  Board  of  Indiana,  under  the 
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Workmen's  Compensation  Act,  Acts  1915  p.  392, 
alleging  that  on  August  7,  1916,  he  received  personal 
injuries  by  reason  of  an  accident  arising  out  of  and  in 
the  course  of  his  employment  by  appellant  in  the  city 
of  Wabash,  Indiana.  On  a  hearing  before  the  full  In- 
dustrial Board,  an  award  was  adjudged  in  favor  of  ap- 
pellee, from  which  appellant  prosecutes  this  appeal. 

Appellant,  under  its  assignment  of  errors,  urges  that 
the  award  of  the  Industrial  Board  is  contrary  to  law, 
and  not  sustained  by  sufficient  evidence.  The  evidence 
tends  to  establish  the  following  facts:  Appellee  is 
married,  and  has  two  minor  children.  On  August  7, 
1916,  he  was  in  the  employ  of  appellant  as  "cellar  boy.'* 
His  duties  were  to  keep  the  place  clean.  He  was  in 
good  health  when  he  went  to  work  on  the  morning  of 
said  day.  There  were  about  two  big  wagonloads  of 
steaming  pulp  in  the  basement  room,  where  he  was  re- 
quired to  work  on  said  day,  that  had  run  out  of  a  broken 
iron  pipe  through  which  it  was  conducted,  onto  the 
cement  floor  of  such  room.  Appellee's  foreman  di- 
rected him  to  remove  the  pulp  by  flushing  it  out  into 
the  sewer  with  water.  To  do  this  he  was  required  to 
use  a  hose,  through  which  hoC  water  from  the  exhaust 
of  the  engine  was  forced.  He  was  compelled  to  hold 
the  hose  in  his  hands  in  directing  the  flow  of  hot  water 
against  the  pulp.  It  became  so  hot  that  he  had  to 
wrap  it  with  a  cloth  in  order  to  hold  it.  He  began 
this  work  about  eight  o'clock  in  the  morning  and  fin- 
ished it  in  about  three  and  a  half  hours.  During  such 
time  he  was  compelled  to  stand  in  the  heated  pulp,  in- 
hale the  steam,  and  smell  the  odor  which  it  gave  off. 
By  reason  of  the  heat  of  the  pulp  and  water  his  work- 
ing place  became  extremely  hot.  He  perspired  pro- 
fusely, and  his  clothes  thereby  became  thoroughly  wet. 
The  perspiration  from  his  body  ran  down  into  his  rub- 
ber boots,  until  they  were  very  wet  on  the  inside,  and 
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his  feet  became  extremely  hot  from  the  pulp  and  water. 
When  he  had  completed  this  work  he  went  home  to  get 
his  dinner.  On  his  way  home  he  began  to  chill,  and 
continued  to  chill  for  several  days.  On  reaching  home 
he  changed  his  clothes.  He  felt  stiff  the  next  day. 
Soon  afterwards  acute  nephritis  manifested  itself, 
which  confined  him  to  his  bed  for  about  eight  weeks, 
and  from  the  effects  of  which  he  has  not  fully  recov- 
ered. His  affliction  resulted  from  the  conditions  de- 
scribed, and  has  caused  disability  for  work. 

The  Workmen's  Compensation  Act,  supra,  of  this 
state  makes  provision  for  the  paym^it  of  compensation 

for  personal  injury  or  death  by  accident  to  an 
1.    employe,  arising  out  of  and  in  the  course  of  his 

employment.  Appellant  first  contends  that  the 
evidence  shows  that  the  disability  of  which  appellee 
complains  is  the  result  of  a  disease,  and  not  of  an  acci- 
dent within  the  meaning  of  the  act.  Repeated  efforts 
have  been  made  to  define  an  "accident''  as  used  in  simi- 
lar acts  in  various  jurisdictions,  but  the  definitions  are 
not  uniform.  One  frequently  approved  defines  an  ac- 
cident to  be  "an  unlookedfor  mishap,  an  untoward 
event  which  is  not  expected  or  designed."  The  courts 
have  also  differed  as  to  whether  a  disease  following  an 
employment  should  be  considered  an  injury  by  accident 
within  the  meaning  of  such  acts.  In  the  various  de- 
cisions on  this  subject  it  is  generally  recognized  that 
diseases  are  of  two  classes:  First,  the  so-called  in- 
dustrial or  occupational  diseases,  which  are  the  natural 
and  reasonably  to  be  expected  results  of  a  workman 
following  a  certain  occupation  for  a  considerable  period 
of  time;  second,  diseases  which  are  the  result  of  some 
unusual  condition  of  the  employment.  The  first  class  is 
illustrated  by  lead  poisoning,  and  the  second  by  pneu- 
monia following  an  enforced  exposure.  As  a  rule  such 
industrial  or  occupational  diseases  are  not  considered 
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injuries  by  accident,  and  in  the  absence  of  special  statu- 
tory provision  compensation  is  not  allowed  therefor. 
On  the  other  hand  it  is  generally  accepted  that  a  dis- 
ease which  is  not  the  ordinary  result  of  an  employe's 
work,  reasonably  to  be  anticipated  as  a  result  of  pur- 
suing the  same,  but  contracted  as  a  direct  result  of  un- 
usual circumstances  connected  therewith,  is  to  be  con- 
sidered an  injury  by  accident,  and  comes  within  the 
provisions  of  acts  providing  for  compensation  for  per- 
sonal injury  so  caused.  Adams  v.  Acme  White  Lead, 
etc.,  Works  (1914),  182  Mich.  157,  148  N.  W.  485,  L. 
R.  A.  1916A  283,  and  note  290,  Ann.  Gas.  1916B 
689;  Glasgow  Coal  Co.  V.  Welsh  (1916),  Ann.  Cas. 
1916E  161;  1  Bradbury,  Workmen's  Compensation 
(2d  ed.)  849,  350,  363,  371;  1  Honnold,  Workmen's 
Compensation  §97;  C.  J.,  Workmen's  Compensation 
Acts  (1917)  64-67;  Hurle's  Case  (1914),  217  Mass. 
223,  104  N.  E.  336,  L.  R.  A.  1916A  279,  Ann.  Cas. 
1915C  919;  Larke  V.  John  Hancock,  etc.,  Ins.  Co. 
(1916),  90  Conn.  303,  97  Atl.  320,  L.  R.  A.  1916E  584; 
McPhee's  Case  (1915),  222  Mass.  1,  109  N.  E.  633; 
Bayne  V.  Riverside  Storage,  etc.,  Co.  (1914),  181  Mich. 
378, 148  N.  W.  412;  Rist  V.  Larkin  (1916),  156  N.  Y. 
Supp.  875;  Sheeran  v.  Clayton  &  Co.,  3  B.  W.  C.  C. 
683 ;  Kelly  v.  AtLcherUea  Coal  Co.,  4  B.  W.  C.  C.  417 ; 
AUoa  Coal  Co.  v.  Drylie,  6  B.  W.  C.  C.  398 ;  Brovm  v. 
Watson,  7  B.  W.  C.  C.  259 ;  Barbeary  v.  Chugg,  8  B.  W. 
C.  C.  37. 

In  the  instant  case  it  is  clearly  apparent  that  appellee 
contracted  the  disease  which  caused  the  disability  for 
which  he  seeks  compensation  as  the  direct  result  of  an 
unusual  circumstance  connected  with  his  employment. 
His  duties  required  him  to  keep  the  basement  room 
clean,  but  this  did  not  ordinarily  require  him  to  flush 
hot,  steaming  pulp  into  the  sewer  with  hot  water  from 
the  exhaust  of  the  engine.    It  is  evident  that  this  was 
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only  required  when  the  iron  pipe  through  which  such 
pulp  was  conducted  broke  and  allowed  it  to  escape 
to  the  floor.  Hence  the  Industrial  Board  may  have 
very  properly  found  that  the  breaking  of  the  pipe  cre- 
ated an  unusual  condition  under  which  appellee  was  re- 
quired to  work  at  the  time  in  question,  resulting  in  en- 
forced exposure.  In  such  event,  any  disease,  of  which 
such  exposure  is  shown  to  have  been  the  cause,  may 
properly  be  said,  under  the  rule  stated,  to  constitute  a 
personal  injury  by  accident,  and  to  come  within  the  pro- 
visions of  the  Workmen's  Compensation  Act  of  this 
state. 

Appellant  further  contends  that,  even  if  the  court 
should  find  that  appellee  is  suffering  from  a  personal 
injury  by  accident,  still  he  would  not  be  entitled  to  an 
award  of  compensation  therefor,  as  the  evidence  fails 
to  show  that  such  injury  arose  both  out  of  and  in  the 
course  of  his  employment.  The  statute  makes  these 
two  features  essential  to  such  an  award,  and  this  con- 
tention calls  for  our  consideration.  It  may  be 
2.  well  to  observe  that  the  courts  are  practically 
unanimous  in  holding  that  the  words  **by  acci- 
dent arising  out  of  and  in  the  course  of  the  employ- 
ment,'' as  used  in  workmen's  compensation  acts,  should 
be  given  a  broad  and  liberal  construction  in  order  that 
the  humane  purpose  of  their  enactm^it  may  be  realized. 
Holland,  etc.,  Sugar  Co.  V.  Shraluka  (1917),  64  Ind. 
App.  545,  116  N.  E.  330,  and  the  authorities  there 
cited.  Their  meaning,  when  so  used,  has  been  fre- 
quently considered  in  various  jurisdictions  having  such 
acts,  and  it  is  generally  accepted  that  an  injury  is  re- 
ceived in  the  course  of  the  employment,  when  it  comes 
while  the  workman  is  performing  the  duty  for  which 
he  is  employed,  and  that  it  arises  out  of  the  employ- 
ment, when  there  is  apparent  to  the  rational  mind,  upon 
a  consideration  of  all  the  circumstances,  a  causal  con- 
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nection  between  the  conditions  under  which  the  work 
was  required  to  be  performed  and  the  resulting  injury. 
McNicoVs  Case  (1913),  215  Mass.  497,  102  N.  E.  697, 
L.  R.  A.  1916A  306 ;  Ohio  Bldg.  Vault  Co.  v.  Industrial 
Board  (1917),  277  111.  96,  115  N.  E.  149;  Mann  V. 
Glastonbury  Knitting  Co.  (1916),  90  Conn.  116,  96  Atl. 
368,  L.  R.  A.  1916D  86;  C.  J.,  Workmen's  Compensa- 
tion Acts  (1917)  72;  Rayner  V.  Sligh  Furniture  Co. 
(1914),  180  Mich.  168,  146  N.  W.  665,  L.  R.  A.  1916A 
22,  and  annotation  on  pages  40  and  232,  Ann.  Cas. 
1916A  386;  Archibald  V.  Compensation  Commissionler 
(1916),  77  W.  Va.  448,  87  S.  E.  791,  L.  R.  A.  1916D 
1013 ;  Larke  V.  John  Hancock,  etc.,  Ins.  Co.  supra;  Kunze 
V.  Detroit  Shade  Tree  Co.  (1916),  192  Mich.  435, 158  N. 
W.  851,  L.  R.  A.  1917A  252 ;  Matter  of  Heitz  V.  Ruppert 
(1916),  218  N.  Y.  148,  112  N.  E.  750,  (N.  Y.)  L.  R.  A. 
1917A  244 ;  Holland,  etc.,  Sugar  Co.  V.  Shraluka,  supra, 
and  authorities  there  cited. 

We  have  held  that  the  evidence  was  sufficient  to  war- 
rant the  board  in  finding  that  appellee  was  suffering 

from  an  injury  by  accident,  and  from  a  consider- 
3.    ation  of  the  rule  above  stated  and  the  authorities 

cited  it  is  quite  apparent  that  there  was  evidence 
to  warrant  the  further  finding  that  such  injury  arose 
out  of  and  in  the  course  of  his  employment.  There  was 
evidence  which  tended  to  show  that  the  accident  which 
caused  the  injury  was  the  overheating  described,  and 
that  it  occurred  while  appellee  was  performing  the  duty 
required  of  him  in  the  basement  room,  in  flushing  the 
hot,  steaming  pulp  into  the  sewer.  Under  such  cir- 
cumstances it  is  clear  that  the  injury  was  received  in 
the  course  of  his  employment.  There  was  also  evidence 
which  tended  to  show  that  the  enforced  exposure  in  the 
basement  room  under  the  unusual  conditions  first 
caused  appellee  to  become  overheated;  that  while  thus 
overheated  he  came  into  contact  with  the  open  air  which 
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caused  him  to  chill  for  several  days,  and  that  as  a  final 
result  of  such  overheating  the  disease  of  acute  nephritis 
developed,  causing  the  disability  for  which  he  claims 
compensation.  Such  evidence  furnished  a  sufficient 
basis  for  finding  a  causal  connection  between  the  con- 
ditions under  which  the  work  was  required  to  be  per- 
formed, and  the  resulting  injury.  In  such  event  the 
board  was  warranted  in  finding  that  appellee's  injury 
arose  out  of  his  employment. 

But  appellant  contends  that  the  evidence  shows  that 

appellee's  disease  was  the  result  of  a  chill,  brought  on 

by  voluntary  exposure,  while  on  his  way  home, 

4.  after  his  employment  had  ceased,  and  that  there- 
fore he  is  not  entitled  to  compensation.  This 
contention  cannot  be  sustained.  It  is  well  settled  that 
where  the  primary  injury  arises  out  of  the  employ- 
ment, every  consequence  which  flows  from  it  likewise 
arises  out  of  the  employment.  Larke  V.  John  Hancock, 
etc.,  Ins.  Co.,  supra;  In  re  Loper  (1917),  64  Ind. 
App.  571,  116  N.  E.  324;  McNicol's  Case,  supra; 
Bum's  Case  (1914),  218  Mass.  8,  105  N.  E.  601, 
Ann.  Cas.  1916  A  787 ;  McPhee's  Case,  supra;  ReitheVs 
Case  (1915),  222  Mass.  163,  109  N.  E.  951,  L.  R. 
A.  1916A  304 ;  Qunze  V.  Detroit  Shade  Tree  Co.,  supra; 
Coronado  Beach  Co.  V.  Pillsbury  (1916),  172  Cal.  682, 
158  Pac.  212,  L.  R.  A.  1916F  1164 ;  City  of  Milwaukee 
V.  Industrial  Commission  (1915),  160  Wis.  238,  151  N. 
W.  247.  In  the  instant  case  the  evidence  tends  to  show 
that  the  primary  injury  was  the  overheating;  that  it 
was  caused  by  an  enforced  exposure  connected  with 
the  emplojonent;  that  the  subsequent  chill  and  the  re- 
sultant disease  flowed  directly  from  it;  and  hence, 
under  the  rule  just  stated,  the  board  would  have  been 
warranted  in  finding  that  the  ultimate  injury,  mani- 
festing itself  in  such  disease,  arose  out  of  the  employ- 
ment.   The  claim  that  appellee  brought  on  the  chill  by 
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voluntary  exposure  is  without  merit.  If  such  fact  were 
conceded,  it  could  not  defeat  appellee's  right  to  compen- 
sation, even  if  it  could  be  said  that  such  exposure  was 
an  act  of  neglisrence  which  contributed  to  his  injury. 
Mere  negligence  is  not  a  ground  of  defense  to  a 
claim  for  compensation  under  the  act  in  question,  and 
there  is  no  suggestion  of  wilfulness  in  appellee's  con- 
duct. The  fact  that  appellee  did  not  chill  until  he  had 
ceased  work  and  left  appellant's  premises  is  of  no  con- 
sequence under  the  attendant  facts,  since  it  is  apparent 
that  the  chill  was  primarily  caused  from  a  condition 
of  appellee's  body,  created  by  the  enforced  exposure  in 
the  performance  of  the  duties  required  of  him  on  ap- 
pellant's premises  under  his  employment. 
f  Appellant  also  bases  error  on  the  admission  of  cer- 
tain evidence.    In  doing  this,  it  seeks  to  apply  the  strict 

rules  in  that  regard,  adopted  and  enforced'  in 
5.    courts  of  law.    This  should  not  be  done.    The 

Industrial  Board  is  not  a  court,  but  an  admin- 
istrative body,  and  should  not  be  held  to  the  same  strict 
rules  with  respect  to  the  admission  of  evidence.  The 
general  rule  seems  to  be  that  the  admission  of  incompe- 
tent evidence  by  such  boards  will  not  operate  to  reverse 
an  award,  if  there  be  any  basis  in  the  competent  evi- 
dence to  support jtj  First  Nat  Bank  V.  Industrial  Com- 
mission (1915),  161  Wis.  526,  154  N.  W.  847;  Fitz- 
gerald V.  Lazier  Motor  Co.  (1915),  187  Mich.  660,  154 
N.  W.  67;  Pigeon's  Case  (1913),  216  Mass.  51,  102  N. 
E.  932,  Ann.  Cas.  1915A  737;  Reck  V.  Whittlesherger 
(1914),  181  Mich.  463, 148  N.  W.  247,  Ann.  Cas.  1916C 
771 ;  C.  J.,  Workmen's  Compensation  Acts  (1917)  124. 
This  rule  is  in  accord  with  the  spirit  of  our  statute  with 
reference  to  the  powers  and  duties  of  the  Industrial 
Board,  and  its  application  in  the  instant  case  would 
render  any  such  alleged  error  harmless. 
A  further  question  has  been  raised  as  to  the  suffi- 
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ciency  of  the  evidence  to  sustain  the  award.    The  rule 

in  this  regard  is  that  if  there  be  competent  or 

6.    legal  evidence  to  support  the  decision  of  the 

board,  it  is  not  within  the  province  of  this  court 

to  pass  upon  its  weight  or  sufficiency.    In  re  Meyers 

(1917),  64  Ind.  App.  602,  116  N.  E.  314;  Columbia 

School  Supply  Co.  V.  Lewis  (1916),  63  Ind.  App.  336, 

115  N.  E.  103,  Id.,  ante  339,  116  N.  E.  1;  Interstate 

Iron,  etc.,  Co.  v.  Szot  (1916),  64  Ind.  App.  173,  115  N. 

E.  599;  Chicago  Dry  Kiln  Co.  v.  Industrial  Board 

(1917),  276  111.  556,  114  N.  E.  1009;  Savage's  Case 

(1915),  222  Mass.  205,  110  N.  E.  283. 

An  examination  of  the  record  in  this  case  discloses 
that  there  is  competent  evidence  tending  to  establish 
every  material  fact  necessary  to  sustain  the  award, 
which  is  all  that  is  required  under  the  rule  stated. 
Finding  no  available  error  in  the  record,  the  award  is 
affirmed* 

Note.— Reported  in  117  N.  E.  276.  Workmen's  Compensation 
Act:  (a)  compensation  for  injuries  arising  out  of  and  in  the 
course  of  the  employment  within  the  meaning  of  act,  L.  R.  A. 
1916A  40,  232,  1917D  114,  1918F  896,  Ann.  Cas.  1918C  4,  1914B 
498,  1918B  768;  (b)  what  constitutes  an  ''accident"  or  personal 
injury  under  the  act,  L.  R.  A.  1916A  29,  227,  1917D  103,  Ann. 
Cas.  1915C  921,  1918B  862;  (c)  disease  as  an  accident,  2  Ann. 
Cas.  140, 15  Ann.  Cas.  886,  Ann.  Cas.  1918B  309;  (d)  negligence 
precluding  recovery,  Ann.  Cas.  1913C  17;  (e)  review  of  facts  on 
appeal,  see  note  ante  847. 


Benedict  v.  Bushnell. 

[No.  9,606.    POed  October  11,  1917.] 

1.  Adverse  Possession. — Elements. — Burden  of  Proof. — To  sup- 
X>ort  a  claim  of  title  by  adverse  possession,  the  possession  must 
be  hostile  under  a  claim  of  right,  actual,  open  and  notorious, 
exclusive  and  continuous,  and,  in  an  action  to  quiet  title  predi- 
cating ownership  on  adverse  possession,  each  of  the  elements 
necessary  to  such  possession  is  an  independent  ultimate  fact, 
the  burden  of  showing  which  is  on  the  party  asserting  such  a 
title,    p.  368. 
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2.  Trial. — Special  Findings, — Failure  to  Find, — Effect. — In  an 
action  to  quiet  title  predicating  ownership  on  adverse  posses- 
sion, the  absence  of  a  finding  of  any  one  of  the  elements  of 
possession  necessary  to  title  by  adverse  possession  is  fatal  to 
the  cause  of  action,  since  the  failure  to  find  will  be  construed 
as  an  adverse  finding,    p.  368. 

3.  Appeal. — Review. — Findings  of  Fact. — Evidence, — Sufficiency. 
Where  there  is  evidence  to  support  the  trial  court's  findings  of 

-  fact,  they  will  not  be  disturbed  on  appeal,    p.  368. 

From  Elkhart  Circuit  Court ;  James  S.  Drake,  Judge. 

Action  by  Joseph  Benedict  against  Grant  B.  Bush- 
nell. From  a  judgment  for  defendant,  the  plaintiff  ap- 
peals.   Affirmed. 

James  S.  Dodge,  for  appellant. 

Perry  L.  Turner  and  Willard  H.  Chester,  for  appellee. 

Ibach,  p.  J. — ^This  is  a  suit  to  quiet  title  to  a  certain 
strip  of  land  in  the  city  of  Elkhart,  Indiana,  appellant 
(plaintiff  below)  basing  his  rights  and  ownership  on 
adverse  possession.  Issues  were  formed  by  complaint, 
answer  in  general  denial  and  cross-complaint  by  appel- 
lee asking  that  his  title  be  quieted  to  the  same  real  es- 
tate with  answer  in  general  denial  thereto. 

At  request  of  the  parties  the  court  made  a  special 
finding  of  fact  and  stated  its  conclusions  of  law  thereon, 
such  conclusions  being  in  favor  of  appellee.  The  court 
finds  in  substance  that  appellant  is  and  has  been  the 
owner  of  lot  No.  91  since  January  12,  1889;  that  ap- 
pellee is  the  owner  of  the  north  half  of  lot  No.  87  by 
complete  record  title  running  back  to  the  government, 
unless  appellant  has  gained  title  to  a  strip  of  land  eight 
and  one-fourth  feet  wide  off  the  north  end  of  said  lot  by 
adverse  possession.  Said  lots  are  bounded  on  the  north 
by  Maple  Row  street,  on  the  west  by  Liberty  street  and 
on  the  south  by  Laurel  street.  No  public  alley  was 
platted  or  ever  existed  between  said  lots,  and  they  were 
five  rods  in  width  east  and  west.     Prior  to  1889  the 


MAY  TERM,  1917.  367 

Benedict  v.  Bushnell — 65  Ind.  App.  3G5. 

lots  in  question  were  unimproved  vacant  lots,  without 
any  monuments  showing  any  boundaries.  In  1890  ap- 
pellant built  a  dwelling  house  on  the  north  end  of  lot 
No.  91,  and  has  lived  there  continuously  ever  since. 
From  the  date  last  mentioned  to  1901  appellant  planted 
garden  on  the  south  end  of  said  lot  No.  91,  "extending 
on « the  north  end  of  lot  87,  some  years  planted  eight 
feet  three  inches  south  of  the  south  line  of  lot  91,  and 
some  years  a  part  of  said  disputed  strip  of  eight  feet 
and  three  inches."  In  1893  appellant  built  a  sidewalk 
on  Liberty  street  along  the  frontage  of  lot  No.  91  and 
constructed  said  sidewalk  south  of  the  south  line  of 
lot  No.  91  a  distance  of  eight  feet  and  three  inches ;  that 
said  sidewalk  has  remained  at  said  place  ever  since  that 
time.  In  1901  appellant  built  a  house  on  the  south  end 
of  lot  No.  91,  the  south  line  of  which  was  between  two 
and  four  feet  north  of  the  south  line  of  lot  No.  91  and 
graded  on  the  south  side  of  said  house  to  a  point  four 
or  five  feet  south  of  the  south  line  of  said  house.  This 
house  has  been  occupied  by  tenants  of  appellant  since 
the  date  of  its  erection  to  the  present  time.  The  ten- 
ants mowed  the  grass  on  the  south  end  of  lot  No.  91  and 
also  south  of  the  south  line  of  said  lot  a  distance  of 
eight  feet  and  three  inches.  Twelve  or  thirteen  years 
ago  appellant  planted  fruit  trees  on  the  disputed  strip, 
also  a  rose  bush.  A  cherry  tree  and  rose  bush  are  still 
on  said  strip.  Clothesline  posts  were  also  placed  on 
said  strip  and  were  used  by  the  tenants  of  appellant. 
One  year  the  wife  of  the  last  tenant  planted  some 
flowers  on  the  disputed  strip.  The  last  tenant  has  oc- 
cupied the  tenant  house  for  five  years.  He  was  not 
informed  by  appellant  at  the  time  he  leased  the  prop- 
erty as  to  the  location  of  appellant's  south  line,  but 
mowed  the  grass  on  the  disputed  strip  each  year  that  he 
occupied  the  premises.    In  June,  1911,  the  son  of  the 
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then  owner  of  thu  record  title  of  lot  No.  87  mowed  and 
cleaned  the  weeds  off  the  disputed  strip  once.  Taxes 
and  special  assessments  were  paid  by  the  respective 
owners  of  the  lots  to  which  each  held  the  record  title. 
All  of  said  acts  of  appellant  were  done  without  the 
consent  of  the  owners  of  lot  No.  S7,  and  done  under  a 
claim  of  ownership  by  appellant.  The  owners  of  lot 
No.  87  had  no  actual  notice  of  the  acts  done  by  appel- 
lant or  his  claim  herein  until  the  filing  of  the  complaint. 
Upon  the  above  facts,  most  of  which  are  evidentiary 
only,  we  are  asked  to  declare  as  a  matter  of  law  that 
appellant  is  the  owner  of  the  disputed  strip  of 

1.  ground  by  adverse  possession.    Title  by  adverse 
possession  is  established  when  it  is  shown  that 

fhe  possession  is  (1)  hostile  under  claim  of  right;  (2) 
that  it  is  actual;  (3)  that  it  is  open  and  notorious; 
(4)  that  it  is  exclusive;  and  (5)  that  it  is  continuous. 
McBeth  V.  Wetnight  (1914),  57  Ind.  App.  47,  106  N. 
E.  407;  RenneH  V.  Skirk  (1904),  163  Ind.  542,  72  N.  E. 
546;  May  V.  Dobbins  (1905),  166  Ind.  331,  77  N.  E. 
353;  Tolley  V.  Thomas  (1910),  46  Ind.  App.  559,  93  N. 
E.  181.  Each  of  the  above  elements  was  an  independ- 
ent ultimate  fact,  the  burden  of  which  was  upon  appel- 
lant to  show.    The  absence  of  a  finding  of  one  or 

2.  more  of  said  elements  was  fatal  to  appellant's 
cause  of  action,  for  in  such  case  the  failure  to 

find  will  be  construed  as  a  finding  against  him.  Webb 
V.  Rhodes  (1901),  28  Ind.  App.  393,  396,  61  N.  E.  735; 
Camahan  v.  Shtdl  (1913),  55  Ind.  App.  349,  102  N.  E. 
144;  Belshaw  V.  Chitivood  (1895),  141  Ind.  377,  40 
N.  E.  908. 

There  is  no  finding  that  appellant  had  exclusive  pos- 
session, or  that  his  possession  was  continuous  for  the 
statutory  period  so  as  to  ripen  his  title  by  pre- 

3.  scription.    On  the  other  hand  there  is  ample  evi- 
dence to  sustain  appellee's  title  and  the  court. 
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with  all  the  evidence  before  it,  having  found  for  appel- 
lee, we  cannot  disturb  its  finding. 
Judgment  afiirmed. 

Note.— Reported  in  117  N.  E.  S02.  Adverse  possession:  hos- 
tility as  essential  element,  15  L.  R.  A.  (N.  S.)  1192,  2  C.  J.  262, 
263;  color  of  title  as  an  element,  proof,  88  Am.  St  702. 


Indianapolis  Abattoir  Company  v.  Coleman  et  al. 

[No.  9,961.    Filed  October  23,  1917.] 

1.  Master  and  Servant. — Injuriea  to  Servant.  —  Warhmmi's 
Compensation  Act  —  Review  of  AwanL  —  Sufficiency  of  Evi- 
dence.— ^In  a  proceedings  for  compensation  under  the  Work- 
men's Compensation  Act,  Acts  1915  p.  892,  where  there  is  evi- 
dence tending  to  show  that  the  employe  was  in  reasonably  good 
health  prior  to  his  injury,  and  undisputed  evidence  to  show 
that  he  was  rendered  unconscious  by  falling  from  a  stairway 
as  he  was  about  to  enter  the  employer's  premises  to  begin 
work,  the  fall  being  caused  by  the  knob  coming  off  a  door  he 
was  attempting  to  open,  that  after  the  injury  he  was  taken  to 
his  home  and  did  not  resume  his  employment  for  about  a  week, 
that  after  working  a  few  days  he  became  totally  disabled,  and 
that  previously  to  his  injury  he  had  been  able  to  work  continu- 
ously for  a  long  i>eriod  of  time,  such  evidence  is  sufficient  to 
warrant  the  inferences  necessary  to  sustain  the  Industrial 
Board's  award  for  total  disability  due  to  the  injury  alleged, 
p.  871. 

2.  Master  and  Servant. — Workmen^a  Compensation  Act. — In' 
dustrial  BowrcPs  Findings.  —  Conclusiveness.  —  Where  the  evi- 
dence on  a  question  of  fact  is  conflicting,  the  finding  of  the 
Industrial  Board  is  conclusive,    p.  872. 

3.  Master  and  Servant. — Injury  to  Servant. — Workmen's  Com^ 
pensation  Act, — Right  to  Awcurd. — Acceleration  of  Latent  Dis- 
ease.— ^In  a  proceedings  by  an  injured  servant  for  compensation 
under  the  Workmen's  Compensation  Act,  Acts  1915  p.  892,  the 
fact  that  the  employe  was  afflicted  with  a  latent  disease  which 
the  injury  accelerated  to  a  stage  of  total  disability,  would  not 
of  itself  prevent  an  award  of  compensation  for  total  disability 
due  to  the  injury,    p.  872. 

4.  Master  and  Servant. — Workmen's  Compensation  Act. — Con- 
struetion. — Degrees  of  Disability. — ^The  doctrine  of  the  degree 

Vol.  65—24 
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of  disability  prior  to  the  injury,  degree  of  disability  caused 
entirely  by  the  injury,  degfree  of  disability  caused  entirely  by 
disease,  and  degree  of  disability  which  might  have  resulted 
from  the  disease  alone  has  no  application  to  proceedingrs  for 
relief  under  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392.    p.  372. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Mabel  Coleman  and  others 
against  the  Indianapolis  Abattoir  Company.  From  an 
award  for  applicants,  the  defendant  appeals.    Affirmed. 

Taylor,  Carter  &  Wright,  for  appellant. 
Joseph  W.  Hutchinson,  for  appellees. 

Batman,  J. — ^William  Coleman,  now  deceased,  filed 
his  claim  against  appellant  before  the  Industrial  Board 
for  compensation  under  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392.  On  a  hearing  before  the  full 
board  he  was  awarded  compensation  at  the  rate  of 
$8.25  per  week  during  the  period  of  his  total  disabil- 
ity, not  exceeding  500  weeks.  From  this  award  appel- 
lant appealed,  and  on  the  death  of  the  said  William 
Coleman,  his  next  of  kin  dependent  on  him  for  support 
were  substituted  as  appellees.  The  sole  question  pre- 
sented by  this  appeal  relates  to  the  sufficiency  of  the 
evidence..  Appellant  seeks  to  avail  itself  of  the  rule 
that  places  the  burden  of  proof  in  compensation  cases 
on  the  claimant,  and  requires  that  he  establish  a  line 
of  causation  from  his  employment  to  his  injury,  and 
from  the  injury  to  his  disability,  before  he  can  recover. 
It  asserts  that  the  said  William  Coleman  failed  to  dis- 
charge this  burden  of  proof,  and  hence  the  award  of  the 
Industrial  Board  was  unauthorized. 

On  the  hearing  before  the  full  board  the  following 
undisputed  facts  appear  to  have  been  established :  Tho 
said  William  Coleman  was  in  the  employ  of  appellant 
at  the  time  of  the  alleged  accident  at  an  average  weekly 
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wage  of  $15.  On  the  morning  of  July  3,  1916,  he 
undertook  to  open  a  door  on  appellant's  premises,  in 
order  to  enter  the  building  to  begin  his  work.  He  was 
standing  in  front  of  the  door,  on  the  third  step,  when 
he  took  hold  of  the  knob  to  open  it.  The  knob  came 
off  and  he  fell  backwards  to  the  ground.  The  fall  rend- 
ered him  unconscious  for  a  few  minutes.  He  was  alone 
at  the  time  and  endeavored  to  get  up,  but  was  unable  to 
do  so.  Soon  a  watchman  came  along  and  helped  him 
up.  He  was  first  taken  to  the  office,  and  afterwards 
sent  home  in  a  buggy.  He  resumed  his  work  on  July 
9,  1916,  and  continued  to  work  until  the  16th  day  of 
said  month,  when  he  was  compelled  to  cease  working 
because  of  total  disability,  which  continued  until  his 
death.  He  had  previously  fallen  in  June,  1915,  and 
soon  thereafter  ceased  work  for  sixteen  weeks  because 
of  sickness.  He  then  resumed  and  continued  his  work 
until  the  time  of  the  alleged  accident  under  considera- 
tion. In  addition  to  these  undisputed  facts  there  was 
conflicting  evidence  as  to  whether  the  said  William 
Coleman  was  afflicted  with  syphilis  at  the  time  of  such 
alleged  accident. 

Appellant  contends  that  the  evidence  fails  to  show, 
save  by  inference,  that  the  said  William  Coleman  suf- 
fered an  accidental  injury  arising  out  of  and  in 
1.    the  course  of  his  employment,  or  that  his  total 
disability  for  work  was  proximately  caused  by 
such  an  injury.    If  this  contention  be  admitted,  still 
we  would  not  be  justified  in  setting  aside  the  award  of 
the  Industrial  Board,  if  the  facts  and  circumstances 
disclosed  by  the  evidence  would  warrant  such  infer- 
ences.   There  was  evidence  tending  to  prove  that  the 
said  William  Coleman  had  been  in  reasonably  good 
health  prior  to  the  accident  in  question.     This  evidence, 
taken  in  connection  with  the  undisputed  fact  of  his 
previous  ability  to  work,  and  the  circumstances  attend- 
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ing  the  accident,  as  to  time,  place,  and  manner  of  oc- 
currence, would  have  been  sufficient  to  warrant  the  in- 
ferences necessary  to  sustain  the  award.  This  is  suf- 
ficient on  appeal.  Conner  v.  Martin  (1910),  46  Ind. 
App.  141,  92  N.  E.  3;  Brannenberg  v.  Indiana  Union 
Traction  Co.  (1915),  59  Ind.  App.  495,  109  N.  E.  784; 
Carter  v.  Richart  (1917),  ante  255,  114  N.  E.  110. 

Appellant  contends  that  the  evidence  shows  that  tlie 

said  William  Coleman  was  afflicted  with  syphilis  at  the 

time  of  the  injury,  and  that  his  condition,  subse- 

2.  quently  to  the  accident  in  question,  was  identical 
to  that  of  a  normally  developed  syphilitic.    The 

evidence  as  to  the  first  alleged  fact  was  conflicting,  and 

the  Industrial  Board  may  have  found  to  the  contrary, 

which  would  be  binding  on  this  court  on  appeal.    Again 

the  court  may  have  found  that  he  was  so  af- 

3.  flicted  at  the  time  of  such  accident,  but  that  such 
disease  was  latent,  and  that  such  accident  ac- 
celerated it  to  the  stage  of  disability.  Under  such  facts, 
the  existence  of  such  disease  would  not  of  itself  prevent 
a  recovery.  In  re  Bowers  (1917),  ante  128,  116  N.  E. 
842,  and  authorities  there  cited. 

Appellant  finally  contends  that  the  doctrine  to  be 

applied  under  the  facts  of  this  case  is  one  of  degree: 

(1)  Degree  of  disability  prior  to  the  injury;  (2) 

4.  degree  of  disability  caused  entirely  by  the  in- 
jury;  (3)   degree  of  disability  caused  entirely 

by  the  disease;  (4)  degree  of  disability  which  might 
have  resulted  from  the  disease  alone.  We  cannot  con- 
cur in  this  contention.  There  is  no  provision  for  the 
application  of  such  a  doctrine  in  the  Workmen's  Com- 
pensation Act,  supra^  of  this  state,  and  the  courts  of 
other  jurisdictions  have  refused  to  recognize  it  under 
similar  acts.  Madden' 8  Case  (1916),  222  Mass.  487. 
Ill  N.  E.  379,  L.  R.  A.  1916D  1000;  Hills  V.  Oval  Wood 
Dish  Co.  (1916),  191  Mich.  411,  158  N.  W.  214. 
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Finding  no  error  in  the  record,  the  award  is  affirmed. 
As  the  appeal  in  this  case'  was  taken  subsequently  to  the 
time  the  act  of  1917,  Acts  1917  p.  154,  amending  the 
Workmen's  Compensation  Act  of  1915,  supra,  became 
effective,  the  award  is  hereby  increased  five  per  cent, 
in  accordance  with  the  mandatory  provisions  of  said 
amended  act. 

Note. — Reported  in  117  N.  E.  502.  Workmen's  Compensation 
Act:  see  (a)  and  (b)  to  note  ante  365;  right  of  compensation 
where  accident  merely  aggravates  an  existing  condition,  L.  R.  A 
1916A  82,  228. 


HouK  V.  Harter  et  al. 

[No.  9;296.    Filed  May  17,  1917.     Rehearing  denied 

October  23,  1917.] 

1.  Appeal. — Presenting  Questuma  for  Review. — Ohjeetions  to 
Evidence. — ^The  correctness  of  rulings  on  objections  to  the  ad- 
mission of  evidence  cannot  be  determined  in  the  absence  of  the 
evidence  from  the  record,    p.  374. 

2.  Appeal. — Presenting  Q^e8tion8  for  Review. — Misconduct  of 
CounseL  —  Presumptions.  —  Alleged  misconduct  of  counsel  in 
making  statements  outside  the  evidence  in  the  argrument  to  the 
jury  is  not  available  on  appeal  in  the  absence  of  the  evidence 
from  the  record,  and  in  such  case  it  will  be  prestmied  in  sup- 
IK>rt  of  the  trial  court's  ruling  that  the  argument  was  confined 
to  the  evidence,  and  that  appellant's  objection  was  properly 
overruled,  especially  where  the  special  bill  of  exceptions  fails 
to  disclose  the  nature  of  such  objection,    p.  874. 

3.  Appeal. — Questions  Reviewable. — Objections  to  Instructions. 
— Record. — ^No  question  is  presented  for  review  as  to  alleged 
error  in  the  giving  and  refusal  of  instructions  where  the  in- 
structions and  any  exceptions  thereto  are  not  made  a  part  of 
the  record  either  by  a  bill  of  exceptions  or  by  order  of  the 
court,  and  the  record  does  not  show  that  appellant  has  com- 
plied with  either  §559  Bums  1914,  §534  R.  S.  1881,  providing 
for  the  submission  of  special  instructions  before  argument,  or 
§561  Bums  1914,  Acts  1907  p.  652,  relating  to  the  practice  in 
giving  instructions  and  saving  exceptions  to  the  giving  and 
refusal  thereof,    p.  875. 
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From  Montgomery  Circuit  Court;  Af.  W.  Bruner, 
Special  Judge. 

Action  by  Wilbur  G.  Houk  against  Hugh  M.  Harter 
and  another.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Affirmed. 

Wilbur  G.  Houk,  for  appellant. 

Albert  D.  Thomas,  Andrew  N.  Foley  and  Nina  Lind- 
ley,  for  appellees. 

IBACH,  P.  J. — ^This  is  an  attempted  appeal  from  a 
judgment  against  appellant  in  a  suit  brought  by  him 
against  appellees  to  recover  attorney  fees.  The  error 
assigned  for  reversal  arises  in  the  overruling  of  his 
motion  for  a  new  trial. 

It  is  contended  in  the  first  cause  of  the  motion  that 

there  was  error  in  permitting  appellee's  attorney  to  ask 

plaintiff,  over  his  objection,  while  being  exam- 

1.  ined  as  a  witness,  certain  questions  concerning 
his  religious  belief.  We  are  precluded  from  de- 
termining this  question  for  the  reason  that  the  evidence 
is  not  before  us.  Morrison  V.  State  (1881),  76  Ind. 
335,  337-339;  Hitt  V.  Carr  (1916),  62  Ind.  App.  80,  109 
N.  E.  456,  461. 

Appellant  further  contends  that  there  was  error  in 
permitting  appellee's  attorney  to  make  certain  state- 
ments in  his  argument  to  the  jury.    Since  the 

2.  evidence  is  not  before  us,  we  are  unable  to  say 
that  such  argument  was  outside  the  record.    But 

in  such  instances,  to  support  the  court's  ruling,  we  will 
presume  that  the  argument  was  confined  to  the  evi- 
dence, and.  that  no  error  was  committed  in  overruling 
appellant's  objection,  and  this  is  particularly  true  where 
the  special  bill  of  exceptions,  as  in  this  case,  fails  to 
disclose  the  nature  of  the  objection  in  the  court  below. 
The  next  cause  of  the  motion  for  a  new  trial  involves 
the  action  of  the  trial  court  in  giving  and  refusing  to 
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give  certain  instructions.  The  instructions  and 
8.  any  exception  thereto,  if  any  was  taken  in  the 
court  below,  are  not  made  a  part  of  the  record  by 
a  bill  of  exceptions  or  by  order  of  court,  and  the  record 
does  not  show  that  appellant  complied  with  the  provi- 
sions of  either  §559  Bums  1914,  §534  R.  S.  1881,  or 
§561  Bums  1914,  Acts  1907  p.  652;  therefore  the  in- 
structions and  the  rulings  thereon  are  not  properly 
identified  and  present  no  question. 

We  are  forced  to  the  conclusion  that  no  error  is  pre- 
sented by  the  appeal. 
Judgment  affirmed. 

Note.— Reported  in  116  N.  E.  56. 


Martin  v.  Board  of  Commissioners  of  the 

County  of  Pike  et  al. 

[No.  9,435.    Filed  October  23,  1917.] 

1.  Appeal. — Presenting  Questions  for  Review. — Ruling  on  De- 
wurrer, — Motion  for  New  Trial, — Where  the  complaint  was  in 
a  single  paragraph,  and  plaintiff  elected  to  stand  thereon  after 
an  adverse  ruling  on  demurrer,  it  was  unnecessary  for  him  to 
move  for  a  new  trial,  and  the  ruling  on  the  motion  therefor 
presents  no  question  for  review  on  appeal,    p.  378. 

2.  Appeial. — Review. — Ruling  on  Demurrer, — Scope  of  Review, — 
A  ruling  of  the  trial  court  sustaining  a  demurrer  to  a  com- 
plaint will,  if  correct,  be  sustained  on  appeal,  reg^ardless  of  the 
correctness  of  the  grounds  set  forth  in  the  memorandum  ac- 
companying the  demurrer,    p.  378. 

3.  Injunction. — Complaint. — Right  to  Relief. — One  demanding 
the  aid  of  a  court  must  have  some  interest  in  the  matter  or 
controversy  which  he  seeks  to  have  litigated  and  determined, 
and,  when  the  appeal  is  to  equity  for  injunctive  relief,  facts 
and  circumstances  must  be  alleged  showing  more  than  a  mere 
technical  and  inconsequential  wrong  or  irregularity  in  the  pro- 
ceedings sought  to  be  enjoined,    p.  378. 

4.  Injunction.— /?i>fe/  to  Relief. -^Remtdy  at  Law.—Statute.--' 
Under  §9511  Burns  1914,  Act&  1911  p  185,  providing  that 
undei-  the  direction  of  the  board  ot  commissioners  the  county 
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surveyor  shall  have  charge  of  all  county  surveying  and  engi- 
neering work,  including  the  preparation  of  plans  and  specifi- 
cations for,  and  general  supervision  and  construction  of,  all 
bridges,  provided,  that  if  the  county  surveyor  is  not  a  compe- 
tent civil  engineer,  then  the  board  shall  appoint  one  to  super- 
vise the  work  ordered,  but  in  such  case  the  county  surveyor 
shall  have  the  right  to  a  hearing  as  to  his  competency  before 
the  judge  of  the  circuit  or  superior  court  of  the  county,  the 
board's  appointment  of  another  than  the  county  surveyor  to 
prepare  plans  and  specifications  for  a  bridge  and  to  supervise 
its  construction  was,  in  effect,  a  finding  that  the  surveyor  was 
incompetent,  and  his  only  remedy,  in  the  absence  of  fraud  or 
corruption,  was  a  hearing  as  provided  by  the  statute,  and  he 
could  not  enjoin  the  construction  of  the  bridge  on  the  ground 
that  the  proceedings  were  rendered  void  by  the  employment  of 
another  to  act  as  engineer,    pp.  379,381. 

5.  Bbidqes. — ConstruetioTi, — Diseretion  of  Boa/rd  of  Commission^ 
ers^Under  §§3821,  7687  Bums  1914,  §§2885,  6130  R.  S.  1881, 
authorizing  tiie  building  or  repairing  of  bridges  whenever  in 
the  opinion  of  the  board  of  county  commissioners  such  work  is 
required  for  the  convenience  of  the  public,  whether  a  bridge  on 
a  county  highway  shall  be  built  is  within  the  discretion  of  the 
board,    p.  381. 

6.  Counties.  —  Appointment  of  County  Engineer.  —  Powers  of 
Board  of  County  Commissioners. — Statute, — Section  9511  Bums 
1914,  Acts  1911  p.  185,  providing  that  if  the  county  surveyor 
is  not  a  competent  civil  engineer,  the  board  of  commissioners 
may  appoint  another  to  have  charge  of  certain  engineering 
work,  but  the  surveyor  may  have  a  hearing  as  to  his  compe- 
tency before  the  county  judge,  does  not  require  a  formal  heaiv 
ing  or  finding  by  the  board  as  to  the  competency  of  the  sur- 
veyor, and  the  finding  of  the  board  is  conclusive  unless  set 
aside  after  the  hearing  provided  by  the  statute*    p.  882. 

Prom  Pike  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  Joshua  Martin  against  the  Board  of  Com- 
missioners of  Pike  County  and  others.  From  a  judg- 
ment for  defendants,  the  plaintiff  appeals.    Affirmed. 

Frank  Ely  and  /.  W.  Wilson,  for  appellant. 
WiUiam  D.  Curll,  for  appellees. 

HOTTEL,  C.  J. — This  is  an  appeal  from  a  judgment 
in  appellees'  favor  in  an  action  predicated  on  a  com- 
plaint in  one  paragraph,  the  material  averments  of 
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which,  briefly  stated,  are  as  follows:  Appellant  was 
the  surveyor  of  Pike  county  on  April  1,  1915,  and  at 
that  time  and  for  months  before  was  qualified  to  do 
and  perform  all  surveying  work  required  by  law  of 
him  to  be  performed.  At  the  April  term,  1915,  of  the 
defendant  board  of  commissioners,  said  board  of  com- 
missioners ordered  a  certain  bridge  built  in  Pike  county» 
and  advertised  for  bids  for  the  same  to  be  opened  at 
the  May  temu  At  the  May  term  the  board  accepted 
the  bid  of  the  defendant  bridge  company,  and  at  the 
same  time  employed  the  defendant  Burch  to  prepare 
the  necessary  plans  for  the  bridge  and  specifications 
therefor.  The  board  refused  to  allow  appellant  to  pre- 
pare said  plans,  although  they  knew  that  he  was  sur- 
veyor and  qualified  as  provided  by  law,  and  willing  to 
prepare  them.  The  board  ordered  the  defendant  bridge 
company  to  erect  said  bridge  according  to  the  plans 
and  specifications  prepared  by  defendant  Burch.  Said 
Burch  was  at  no  time  surveyor  of  Pike  county  or  a 
deputy  surveyor.  The  plans  so  prepared  by  him  are 
void ;  he  had  no  authority  in  law  to  prepare  them.  The 
advertising  of  the  construction  of  said  bridge  according 
to  said  plans  was  void.  It  was  the  imperative  duty  of 
appellant  to  prepare  said  plans  and  specifications  and 
his  duty  to  superintend  the  erection  of  said  bridge. 
The  defendant  board  refused  to  allow  appellant  to  per- 
form said  duty.  Prayer  that  the  erection  of  said 
bridge  upon  the  plans  prepared  by  said  Burch  be  en- 
joined, and  that  defendant  board  be  enjoined  from  em- 
ploying any  one  other  than  appellant  to  perform  the 
work  incident  to  the  erection  of  said  bridge. 

To  this  complaint  appellees  filed  separate  and  several 
demurrers.  These  demurrers  were  sustained,  and,  ap- 
pellant having  refused  to  plead  further,  judgment  was 
rendered  against  him  on  his  complaint.  A  motion  for 
new  trial  filed  by  appellant  was  overruled.    The  rulings 
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indicated  are  assigned  as  error  and  relied  on  for  re^ 

versal.    The  complaint  being  in  a  single  paragraph, 

and  appellant  having  elected  to  stand  thereon,  after  an 

adverse  ruling  on  the  demurrer  thereto,  the  filing 

1.  of  the  motion  for  a  new  trial  was  unnecessary, 
and  the  ruling  on  such  motion  presents  no  ques- 
tion on  appeal. 

Appellees'  said  several  demurrers  are  predicated  on 

the  first  and  fifth  statutory  grounds,  provided  by  §344 

Bums  1914,  Acts  1911  p.  415,  and  are  each  ac- 

2.  companied  by  a  memorandum  stating  wherein 
the  complaint  is  insufficient.  However,  inas- 
much as  the  ruling  of  the  trial  court  on  said  demurrers, 
if  correct,  must  be  upheld  regardless  of  whether  the  cor- 
rect reason  therefor  be  indicated  in  such  memoranda, 
(Brans  V.  Cope  [1914],  182  Ind.  289,  105  N.  E.  471; 
Laufer  v.  Laufer  [1^15],  61  Ind.  App.  508,  112  N.  E. 
106),  it  is  sufficient  to  indicate  generally  the  proposi- 
tions of  law  relied  on  by  appellees  which,  we  think, 
support  the  said  ruling.  These  propositions  are  in 
substance  as  follows : 

Anyone  demanding  the  aid  of  a  court  must  have  some 

interest  in  the  matter  or  controversy  which  he  seeks  to 

have    litigated    and    determined.     §251    Bums 

3.  1914,  §251  R.  S.  1881 ;  Shoemaker  v.  Board,  etc. 
(1871),  36  Ind.  175;  Erwin  v.  State,  ex  rel 

(1897),  150  Ind.  332,  345,  48  N.  E.  249.  And,  when 
the  appeal  is  to  the  equity  side  of  the  court,  seek- 
ing injunctive  relief,  facts  and  circumstances  must  he 
alleged  showing  something  more  than  a  mere  technical 
and  inconsequential  wrong  or  irregularity  in  the  pro- 
ceedings sought  to  be  enjoined.  16  Am.  and  Eng.  Ency 
Law  (2d  ed.)  360;  Stauffer  v.  Cincinnati,  etc,  R.  Co, 
(1904),  33  Ind.  App.  356,  70  N.  E.  543;  American 
Plate  Glass  Co.  v.  Nicoson  (1904),  33  Ind.  App.  643 
73  N.  E.  625. 
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The  averments  of  the  complaint  do  not  show  that  ap- 
pellant has  any  interest  in  the  Vincennes  Bridge  Com- 
pany, or  that  he  is  a  taxpayer  in  Pike  county. 

4.  The  only  averments  tending  to  show  any  inter- 
est of  appellant  are  those  showing  that  during 
the  period  mentioned  in  the  complaint  he  was  the  duly 
elected,  qualified  and  acting  county  surveyor,  at  all 
times  ready,  willing  and  capable  of  performing  all  the 
duties  required  of  him  as  such  officer,  including  those 
of  making  plans  and  specifications  for  bridges,  and  the 
superintending  of  the  building  of  such  bridges.  The 
only  thing  in  which  he  is  shown  to  have  been  interested, 
by  said  averments,  was  his  employment  by  the  board  of 
commissioners  to  make  the  plans  and  specifications  of 
said  bridge,  and  to  superintend  the  building  thereof, 
and  his  only  complaint  is  of  the  board's  refusal  to  em- 
ploy him  to  do  said  work. 

In  this  action  of  the  board  he  had  an  interest  and, 
if  he  was  not  satisfied  therewith,  he  should  have  availed 
himself  of  the  remedy  given  by  the  statute,  §9511 
Bums  1914,  infra.  Instead,  however,  of  seeking  relief 
against  the  action  of  the  board  in  which  he  was  inter- 
ested, and  availing  himself  of  the  remedy  which  the 
statute,  supra,  gives  him,  he  seeks  to  enjoin  the  carry- 
ing out  of  the  contract  entered  into  by  said  board,  and 
its  coappellee,  the  bridge  company,  on  the  theory  that 
the  refusal  of  the  board  to  employ  him,  and  its  employ- 
ment of  another  to  do  said  work,  rendered  the  entire 
proceeding  for  the  building  of  said  bridge  void. 

The  employment  of  an  engineer  other  than  appellant, 
who  was  the  county  surveyor,  and  the  refusal  to  em- 
ploy appellant,  were  but  steps  in  the  proceeding  author- 
izing the  building  of  the  bridge  and  the  letting  of  the 
contract  therefor;  and,  unless  appellant's  appointment 
was  essential  to  the  jurisdiction  of  the  board  of  com- 
missioners over  the  subject-matter,  viz.,  the  building 
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of  the  bridge,  or  essential  to  the  vaUdity  of  the  order 
and  judgment  of  such  board  in  said  proceeding,  the 
board's  action  in  such  matter,  in  the  absence  of  fraud  or 
corruption,  would  furnish  no  ground  for  enjoining  the 
building  of  such  bridge  under  such  order  and  judg- 
ment. Waugh  v.  Board,  etc.  (1916),  64  Ind.  App. 
123,  115  N.  E.  356;  Bass  V.  City  of  Fort  Wayne 
(1890),  121  Ind.  389,  23  N.  E.  259;  Rhodes,  etc..  Furni- 
ture Co.  V.  Mattox  (1893),  135  Ind.  372,  34  N.  E.  326, 
35  N.  E.  11;  Board,  etc.  V.  Reeves  (1897),  148  Ind. 
467,  46  N.  E.  995;  Davis  v.  Clements  (1897),  148  Ind. 
605,  47  N.  E.  1056,  62  Am.  St.  539. 

It  is  true  the  complaint  contains  some  general  state- 
ments by  way  of  conclusion,  that  said  plans  and  speci- 
fications of  Burch,  under  which  the  contract  was  let, 
and  the  advertising  and  letting  of  the  contract  there- 
under were  invalid  and  void,  but  such  general  aver- 
ments are  controlled  by  the  specific  averments  on  which 
they  rest,  and  such  specific  averments,  as  before  indi- 
cated, show  conclusively  that  the  only  acts  relied  on  as 
invalidating  said  proceeding  was  the  action  of  said 
board  in  refusing  to  employ  appellant,  and  its  employ- 
ment of  another  engineer  to  make  the  plans  and  speci- 
fications for  said  bridge  and  to  superintend  the  build- 
ing thereof.  In  fact,  appellant  concedes  that  the  dis- 
position of  this  appeal  turns  upon  §9511  Bums  1914, 
Acts  1911  p.  185,  which  provides  that :  "It  shall  be  the 
duty  of  such  surveyor,  whenever  directed  so  to  do  by 
the  board,  to  procure  a  copy  of  the  original  field  notes 
of  the  townships  in  his  county,  have  the  same  recorded, 
and  hand  them,  as  well  as  all  other  papers,  maps,  books 
and  charts  belonging  to  his  office,  over  to  his  successor. 
Under  the  direction  of  the  board  of  county  commis- 
sioners they  shall  have  charge  of  all  surveying  and 
civil  engineering  work  of  the  county  in  which  they  are 
severally  located,  including  the  preparation  of  plans  and 
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specifications  for,  and  general  supervision  and  construe^ 
tion  of  all  bridges,  turnpikes,  or  other  roads,  ditches, 
drains  or  levees,  and  all  other  surveying  and  civil  engi- 
neering work  within  and  for  said  county:  Provided, 
however,  that  if  said  county  surveyor  be  not  a  compe- 
tent civil  engineer,  then  said  board  of  commissioners, 
whenever  such  work  is  petitioned  for  or  ordered,  shall 
appoint  some  competent  civil  engineer,  other  than  the 
county  surveyor:  and.  Provided  further.  That  such 
county  surveyor  shall  have  the  right  of  a  hearing  as  to 
his  competency  before  the  judge  of  the  circuit  or  supe- 
rior court  of  said  county,  when  any  such  board  refuses 
to  appoint  such  surveyor  as  herein  required  and  the 
order  of  such  judge  shall  be  final  and  conclusive.'' 

Whether  a  bridge  such  as  the  one  in  question  shall 
be  built  is  within  the  discretion  of  the  board  of  com- 
missioners.    §3821    Bums    1914,    §2885    R.    S. 

5.  1881 ;  §7687  Bums  1914,  §5130  R.  S.  1881 ;  State, 
ex  rel  v.  Board,  etc.  (1889),  119  Ind.  444,  21  N. 
E.  1097;  Board,  etc.  v.  State  (1895),  141  Ind.  187,  40 
N.  E.  686. 

The  board  having  determined  to  build  the  bridge,  it 

then  becomes  its  duty,  under  §9511,  supra,  should  the 

county  surveyor  not  be  a  competent  civil  engi- 

4.  neer,  to  appoint  a  competent  civil  engineer  to 
prepare  the  plans  and  specifications  for  the 
bridge  and  to  supervise  its  construction.  If  in  the 
judgment  of  the  board,  the  surveyor  is  a  competent  civil 
engineer,  it  is  the  right  and  duty  of  the  surveyor  to 
prepare  such  plans  and  specifications  and  to  supervise 
such  construction.  If  the  board's  judgment  is  other- 
wise, it  must  appoint  a  competent  civil  engineer. 

It  is  obvious,  then,  that  in  order  to  perform  its  duty, 
the  board  must  first  determine  whether  the  county  sur- 
veyor is  a  competent  civil  engineer.  In  the  instant 
case,  the  appointment  of  the  defendant  Burch  was,  in 
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effect,  a  finding  by  the  board  that  plaintiff  was  not  a 
competent  civil  engineer. 

Said  section  does  not  require  a  formal  hearing  or 
finding  by  the  board  as  to  the  competency  of  the  sur- 
veyor, but  merely  requires  that  if  he  be  not  a 

6.  competent  civil  engineer,  the  board  shall  appoint 
one.  It  does,  however,  give  the  surveyor  a  right 
to  a  hearing  on  the  question  of  his  competency  before 
the  judge  of  the  circuit  or  superior  court,  whose  deci- 
sion and  order  shall  be  final  and  conclusive.  The  ques- 
tion of  the  competency  of  the  surveyor  is  thus  left 
within  the  discretion  of  the  board,  subject  to  the  order 
of  the  judge  of  the  circuit  or  superior  court  after  a 
hearing  which  the  surveyor  may  demand,  but  which 
does  not  appear  to  have  been  demanded  by  the  plaintiff. 

The  finding  of  the  board  in  this  case  was  conclusive, 
under  §9511,  supra,  unless  set  aside  in  the  manner  pro- 
vided by  said  section,  and,  having  been  made  by  the 
board  in  the  exercise  of  its  discretion,  it  cannot  be 
attacked  as  was  here  done,  on  the  ground  that  it  was, 
in  fact,  false.  Waugh  v.  Board,  etc.,  supra;  Heagy  v. 
Black  (1883),  90  Ind.  534;  Board,  etc.  V.  Hall  (1880), 
70  Ind.  469;  Ricketts  V.  Spraker  (1881),  77  Ind.  371. 

The  complaint  did  not  state  facts  which  would  entitle 
plaintiff  to  injunctive  relief,  and  the  demurrers  thereto 
were  properly  sustained.  There  being  no  error  in  the 
record,  the  judgment  of  the  trial  court  is  affirmed. 

Nora.— Reported  in  117  N.  E.  517.  See  under  (3,  4)  22  Cyc 
760,  774.  Injunction  to  prevent  violation  of  contract  by  em- 
ployer, 90  Am.  St  661. 
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Cline  et  al.  V.  Indianapolis  Mortar  and  Fuel 

Company  et  al.- 

[No.  9,328.    Filed  October  24,  1917.] 

1.  Mechanics'  Liens.  —  Notice,  —  Requisitea  and  Sufficiency. — 
fiftoh4t6.— Under  §8297  Bums  1914,  Acts  1909  p.  295,  providing 
that  any  person  wishing  to  acquire  a  mechanic's  lien  shall  file 
a  notice  of  his  intention  to  hold  a  lien,  setting  forth  the  amount 
claimed  and  giving  a  substantial  description  of  the  land,  a 
notice  of  intention  to  hold  a  mechanic's  lien  need  not  state  by 
whom  the  claim  is  owing.  {Windfall  Natural  Gas,  etc,  Co. 
V.  Roe  [1908],  42  Ind.  App.  278,  disapproved.)     pp.  886, 387. 

2.  Mechanics'  Liens. — Statutes.— Constmctioru — ^Mechanic's  lien 
statutes  must  be  strictly  construed  in  determining  the  persons 
entitled  to  acquire  and  enforce  such  liens,  but,  being  remedial 
in  character,  they  should  be  liberally  construed  in  favor  of  those 
entitled  to  their  benefits,    p.  387. 

3.  Mechanics'  Liens. — Notice. — Requisites  and  Sufficiency. — ^A 
notice  of  intention  to  hold  a  mechanic's  lien,  in  substantial  con- 
formity with  the  statute,  is  sufficient,  and  errors  in  respect  to 
matters  not  required  to  be  included  in  the  notice  will  not  in- 
validate or  defeat  the  lien.    p.  388. 

4.  Mechanics'  Liens. — Notice. — Requisites  and  Sufficiency. — A 
notice  of  intention  to  hold  a  mechanic's  lien,  addressed  to  the 
owners  in  terms,  **You  are  hereby  notified  that"  plaintiff  "in- 
tend to  hold  a  mechanic's  lien  on  the  following  property,"  de- 
scribing it,  "as  well  as  upon  the  house  recently  erected  thereon 
by  the"  owners  afid  the  contractor,  setting  forth  the  amoimt, 
"for  work  and  labor  done,  and  materials  furnished  by  us  in  the 
erection  and  construction  of  said  house,  which  work  and  labor 
done,  and  materials  furnished,  and  all  other  improvements, 
was  done  and  furnished  by  us  at  your  special  request  and 
instance  and  within  the  last  sixty  days"  was  sufiicient  under 
the  statute  (§8297  Bums  1914,  Acts  1909  p.  295),  though  the 
materials  were  actually  furnished  at  the  request  of  the  con- 
tractor,   p.  389. 

6.  Appeal. — Review.  —  Evidence.  —  Weight  and  Sufficiency. — 
Where  there  is  evidence  to  support  every  material  allegation  of 
the  complaint,  the  court  on  appeal  will  not  weigh  conflicting 
evidence  to  determine  its  preponderance,  and  the  decision  of 
the  trial  court  thereon  is  conclusive  on  appeal,    p.  390. 

From   Marion   Circuit   Court    (23,557) ;  Louis  B. 
Ewbank,  Judge. 
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Action  by  the  Indianapolis  Mortar  and  Fuel  Company 
and  others  against  Fred  Cline  and  others.  From  the 
judgment  rendered,  the  defendants  appeal.    Affirmed. 

Frederick  E.  Matson,  Ralph  K.  Kane  and  James  A. 
Ross,  for  appellants. 

Frank  C.  Gramnger,  Taylor  E.  Grordnger  and  Ella 
M.  Groninger,  for  appellees. 

Batman,  J. — ^Appellee  Indianapolis  Mortar  and  Fuel 
Company  filed  its  complaint  against  appellee  Ward  B. 
Snyder  and  appellants  to  foreclose  a  mechanic's  lien 
against  certain  real  estate  owned  by  appellants,  and  for 
a  personal  judgment  against  appellee  Snyder.  The 
complaint  is  in  a  single  paragraph,  and  alleges  in  sub- 
stance, among  other  things,'  that  on  September  27, 
1912,  appellants  were  and  still  are  the  owners  of  cer- 
tain real  estate  in  Marion  county,  Indiana,  (describing 
it) ;  that  while  the  owners  thereof,  appellants  entered 
into  a  contract  with  appellee  Snyder  for  the  erection 
and  construction  of  certain  improvements  thereon,  by 
the  terms  of  which  he  was  to  furnish  all  the  necessary 
labor  and  material  therefor;  that  in  pursuance  of  said 
contract  and  in  order  to  perform  the  same,  said  appel- 
lee ordered  of  it  certain  building  material,  as  shown  by 
the  bill  of  particulars  filed  therewith  and  made  a  part 
thereof,  for  the  purpose  of  using  the  same  in  the  erec- 
tion and  construction  of  said  improvements ;  that  it  de- 
livered said  building  material  to  said  appellee  on  said 
real  estate  for  such  purpose,  and  the  same  was  used  by 
said  appellee,  in  the  construction  of  such  improvements 
in  pursuance  of  his  said  contract  with  appellants,  and 
was  reasonably  worth  the  amount  charged  therefor,  to 
wit,  $483.30;  that  on  March  20,  1913,  less  than  sixty 
days  after  said  building  material  was  furnished  by  it 
to  appellants  and  appellee  Snyder  as  aforesaid,  it  filed 
in  the  office  of  the  recorder  of  Marion  county,  Indiana, 
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its  written  notice  of  intention  to  hold  a  lien  on  said 
real  estate  for  said  amount,  in  which  it  set  out  a  sub- 
stantial description  of  said  real  estate,  the  amount 
claimed  by  it,  and  all  other  facts  required  by  the  stat^ 
ute  governing  such  matters,  a  copy  of  which  notice  was 
filed  therewith  and  made  a  part  thereof ;  that  the  notice 
was  duly  recorded  in  said  office  on  said  date;  that  no 
part  of  its  said  bill  has  been  paid,  and  that  the  same 
was  past  due  and  wholly  unpaid.  The  demand  is  for 
judgment  for  $650,  and  the  foreclosure  of  its  lien 
against  said  real  estate.  The  copy  of  the  notice  filed 
with  the  complaint  reads  as  follows: 

'To  Fred  Cline  and  Bunie  E.  Cline  and  all 
others  concerned: 

You  are  hereby  noti iied  that  Indianapolis  Mortar 
and  Fuel  Company  intend  to  hold  a  mechanic's  lien 
on  the  following  property  in  County  of  Marion, 
State  of  Indiana,  to  wit:  (Here  follows  descrip- 
tion of  real  estate) ,  as  well  as  upon  the  house  re- 
cently erected  thereon  by  you  and  W.  B.  Snyder 
(contractor)  for  the  sum  of  five  hundred  and  five 
and  55/100  Dollars  ($505.55)  for  work  and  labor 
done,  and  materials  furnished  by  us  in  the  erec- 
tion and  construction  of  said  house,  which  work 
and  labor  done,  and  materials  furnished,  and  all 
other  improvements,  was  done  and  furnished  by  us 
at  your  special  request  and  instance  and  within  the 
last  sixty  days. 

''Indianapolis  Mortar  &  Fuel  Co. 

"By  Chas.  Pigman,  Sec.'' 

Appellee  Snyder  suffered  default,  and  appellants  filed  an 
answer  in  general  denial.  Trial  was  had  by  the  court, 
resulting  in  a  judgment  against  appellee  Synder  for 
$514.12  and  a  decree  foreclosing  the  lien  against  said 
real  estate  for  $556.12.  From  this  judgment  appellants 
prosecute  this  appeal.  The  sole  error  assigned  is  based 
on  the  action  of  the  court  in  overruling  their  motion  for 
a  new  trial,  in  which  it  is  alleged  that  the  decision  of  the 
Vol.  65—25 
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court  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary to  law. 

Appellants'  first  contention  is  that  a  notice  of  inten- 
tion to  hold  a  mechanic's  lien,  to  be  sufficient  under  the 

statute,  shall  state  by  whom  the  claim  for  which 
1.    the  lien  is  sought  is  owing,  and  that  a  failure 

to  state  such  fact  correctly  is  fatal  to  a  recovery. 
They  insist  that  the  notice  of  intention  filed  with  the 
complaint  in  this  case  states  that  the  claim  is  due  from 
them,  while  the  complaint  alleges,  and  the  evidence 
shows,  that  such  claim  was  due  from  appellee  Snyder, 
and  that  such  fact  constitutes  a  variance,  fatal  to  its 
right  to  foreclose,  its  alleged  lien  against  their  real  es- 
tate. An  examination  of  the  statute  in  question  leads 
us  to  the  conclusion  that  such  contention  cannot  be 
sustained.  It  is  generally  held  that  a  notice  of  inten- 
tion to  hold  a  mechanic's  lien  need  not  set  out  an3rthing 
beyond  that  which  the  statute  requires.  20  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  409;  27  Cyc  110,  153;  Mouat 
Lumber,  etc.,  Co.  v.  Freeman  (1895),  7  Colo.  App.  152, 
42  Pac.  1040 ;  Red  River  Lumber  Co.  v.  CongregaUon, 
etc.  (1897),  7  N.  D.  46,  73  N.  W.  203;  Welch  v.  Mc- 
Grath  (1882),  59  Iowa  519,  10  N.  W.  810,  13  N.  W. 
638.  The  requirements  of  such  a  notice  in  this  state 
is  governed  by  §8297  Bums  1914,  Acts  1909  p.  295.  It 
provides  that  any  person  wishing  to  acquire  such  lien 
shall  file  a  'Notice  of  his  intention  to  hold  a  lien  upon 
such  property  for  the  amount  of  his  claim,  specifically 
setting  forth  the  amount  claimed,  and  giving  a  substan- 
tial description  of  such  lot  or  land,''  etc.  The  statute 
thus  specifically  provides  what  must  be  set  out  in  such 
notice,  and  fails  to  make  any  provision  for  stating  by 
whom  the  claim  is  owing.  The  omission  of  such  re- 
quirement from  the  statute  renders  any  such  statement 
in  the  notice  unnecessary.  Adam^  v.  Buhler  (1892), 
131  Ind.  66,  30  N.  E.  883;  Lays  v.  Hurley  (1913),  215 
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Mass.  582,  103  N.  E.  52;  Peck  V.  Hensley  (1863),  21 
Ind.  344;  Farmers  Loan,  etc.,  Co.  v.  Canada,  etc.,  R. 
Co.  (1891),  127  Ind.  250,  26  N.  E.  784,  11  L.  R.  A. 
740;  dark  v.  Huey  (1895),  12  Ind.  App.  224,  40  N.  E. 
152;  Springer  Land  Assn.  v.  Ford  (1897),  168  U.  S. 
513,  18  Sup.  Ct.  170,  42  L.  Ed.  562 ;  Corhett  v.  Cham^ 
hers  (1895),  109  Cal.  178,  41  Pac.  873.    The  conclusion 
we  have  reached  finds  support  in  the  well-settled 
2.    rule  that  mechanic's  lien  statutes  must  be  strictly 
construed,  in  determining  the  persons  entitled  to 
acquire  and  enforce  such  liens,  but,  being  remedial  in 
character,  they  should  be  liberally  construed,  in  order 
to  carry  their  object  into  effect  in  giving  a  lien  to  those 
entitled  to  their  benefits.    Rader  v.  A.  J.  Barrett  Co. 
(1914),  59  Ind.  App.  27,  108  N.  E.  883;  Deal  V.  Plass 
(1915),  59  Ind.  App.  185,  109  N.  E.  51;  McNamee  v. 
Rauck  (1891),  128  Ind.  59,  27  N.  E.  423;  Indianapolis, 
etc..  Traction  Co.  v.  Brennan  (1909),  174  Ind.  1,  87 
N.  E.  215,  90  N.  E.  65,  68,  91  N.  E.  503,  30  L.  R. 
A.  (N.  S.)  85.    The  fact  that  appellee  furnished  ma- 
terial for  the  construction  of  appellants'  building 
1.    brings  it  within  the  class  entitled  to  the  bene- 
fits of  the  statute  in  question,  and  entitles  it  to 
an  application  of  the  rule  of  liberal  construction.    To 
sustain  appellants'  contention,  we  would  not  only  be  re- 
quired to  deny  an  application  of  such  rule,  but  go  even 
further  and  engraft  a  requirement,  neither  directly  nor 
inf  erentially  imposed  by  the  statute. 

Appellants  cite  a  number  of  cases  in  support  of  their 
contention  as  to  the  required  contents  of  such  a  notice, 
chief  among  which  is  the  case  of  Windfall  Natural  Gas, 
etc.,  Co.  v.  Roe  (1908),  42  Ind.  App.  278,  85  N.  E.  722. 
The  opinion  in  that  case  states  that  the  statute  requires 
that  a  notice  to  be  sufiicient  to  establish  a  mechanic's 
lien  shall  state  the  amount,  to  whom  and  by  whom,  and 
for  what  due,  and  shall  describe  the  premises  so  that 
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the  owner  may  know  the  property  intended  to  be 
charged,  citing  §8297  Bums  1908,  supra,  and  four  In- 
diana cases.  An  examination  of  this  section  leads  us 
to  conclude,  that  the  words  "by  whom"  were  inadvert- 
ently inserted  in  such  statement,  and  given  effect  in 
such  opinion,  as  the  section  is  wholly  silent  in  that  re- 
gard. The  cases  cited  in  the  opinion,  as  well  as  in  ap- 
pellants^ brief  in  support  of  such  requirement,  go  no 
further  than  to  include  the  words  quoted  in  a  recital 
of  what  would  be  a  sufficient  notice,  but  none  hold  that 
a  notice  would  not  be  sufficient  if  it  failed  to  state  by 
whom  the  claim  was  owing.  In  view  of  the  plain  read- 
ing of  the  statute  and  the  general  rule  governing  the 
requirements  of  such  notices,  we  cannot  follow  the  case 
of  Windfall  Nat  Gas,  etc.,  Co.  V.  Roe,  supra,  in  that 
regard.  Under  the  construction  we  have  given  the 
statute,  the  variance  suggested  by  appellants  would  be 
on  an  immaterial  matter. 

Moreover,  it  is  well  settled  that  a  notice  of  intention 
to  hold  a  mechanic's  lien,  in  substantial  conformity  with 

the  statute,  is  sufficient,  and  that  errors  in  re- 
3.    spect  to  matters  not  required  to  be  included  in 

the  notice  will  not  invalidate  it  or  defeat  the 
lien.  This  is  especially  true  as  affecting  the  rights  of 
the  original  parties  to  the  contract.  MidUmd  R.  Co.  V. 
Wilcox  (1890),  122  Ind.  84,  23  N.  E.  506;  AWrecht  V. 
C.  C.  Foster  Lumber  Co.  (1890),  126  Ind.  318,  26  N. 
E.  157;  27  Cyc  111;  20  Am.  and  Eng.  Ency.  Law  (2d 
ed.)  408,  409;  Phillips,  Mechanic's  Liens  (3d  ed.)  §§16, 
342a.  It  has  also  been  held  that  a  lien  will  not  be  de- 
feated by  reason  of  an  unintentional  misstatement  or 
a  trivial  error,  omission,  or  surplusage  in  the  notice, 
where  the  defect  is  not  misleading ;  and  that  only  such 
misstatements  or  inaccuracies  in  the  notice  as  are  cal- 
culated to  mislead  others  should  defeat  the  lien,  if  there 
has  been  a  substantial  compliance  with  the  require- 
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ments.  27  Cyc  200 ;  20  Am.  and  Eng.  Ency.  Law  (2d 
ed.)  426;  Phillips,  Mechanic's  Liens  §§16,  342b, 
345;  Clark  V.  Huey,  supra.    An  examination  of  the 

notice  in  question  leads  us  to  conclude  that  ap- 
4.    pellants  could  not  have  been  misled,  as  to  who 

was  primarily  liable  for  the  claim  for  which  the 
lien  was  sought.  They  were  the  owners  of  the  prop- 
erty, and  the  original  parties  who  contracted  with  ap- 
pellee Snyder  for  the  construction  of  the  improvement. 
The  rights  of  third  persons,  relying  on  the  record  of 
the  notice  are,  therefore,  not  involved.  The  notice 
states  in  substance  that  such  appellee  was  the  con- 
tractor for  such  construction;  that  the  material  was 
furnished  by  claimant  for  such  construction;  and  that 
it  was  so  furnished  within  the  last  sixty  days.  True 
the  notice  was  addressed  to  appellants,  and  recited  that 
such  material  was  furnished  at  their  special  instance 
and  request,  but  from  a  consideration  of  the  notice  as 
a  whole  it  cannot  be  said  to  have  been  misleading.  In- 
asmuch as  it  is  not  claimed  that  any  one  was  deceived 
or  misled  by  such  notice,  we  are  of  the  opinion  that  it 
clearly  comes  within  the  rules*  stated.  -Oui:  conclusion 
is  fully  supported  by  the  case  of  Clark  v.  Huey,  supra. 
In  that  case  it  was  contended  that  the  complaint  was  in- 
sufficient for  the  reason  that  it  proceeded  upon  the 
theory  that  the  materials  mentioned  in  the  bill  of  par- 
ticulars were  furnished  to  the  contractor  for  one  Clark 
as  the  owner,  while  the  notice  was  directed  to  said 
Clark  and  his  wife,  for  material  furnished  to  them  at 
their  request.  In  passing  upon  this  question  the  court 
said,  on  page  226 :  ''We  do  not  think  there  is  a  mate- 
rial variance  between  the  contents  of  the  copy  filed  as 
an  exhibit  and  the  averments  of  the  complaint,  respect- 
ing the  person  or  i)ersons  to  whom  the  materials  were 
furnished.  If  the  materials  were  furnished  to  the  con- 
tractor for  Clark  and  wife,  to  be  used  in  the  building, 


390        APPELLATE  COURT  OF  INDIANA, 

Holsapple  v.  Shrontz — 65  Ind.  App.  390. 

and  were  so  used,  all  of  which  is  averred  in  the  com- 
plaint, a  notice  directed  to  Clark  and  wife,  in  which  it 
is  stated  that  the  materials  were  furnished  to  them  at 
their  instance  and  request,  in  the  improvement  or  con- 
struction of  the  house,  will  be  sufficient  to  secure  the 
lien.  The  mere  wording  of  the  notice  is  of  little  im- 
portance. Its  chief  office  is  to  apprise  the  owner  and 
others  interested  that  the  furnisher  of  the  materials 
claims  to  have  a  lien  on  the  property." 

Appellants  also  contend  that  the  decision  of  the  court 
is  not  sustained  by  sufficient  evidence.    We  have  exam- 
ined the  record  and  find  there  was  some  evidence 
5.    to  support  every  material  allegation  of  the  com- 
plaint.   Under  such  circumstances  this  court  will 
not  weigh  conflicting  evidence  and  determine  its  pre- 
ponderance, but  under  the  well-established  rule  will  ac^ 
cept  the  decision  of  the  trial  court  in  that  regard  as 
conclusive  on  appeal.    Beavers  v.  Bess  (1914),  58  Ind. 
App.  287,  108  N.  E.  266;  Vandalia  R.  Co.  V.  Hovse 
(1914),  59  Ind.  App.  10,  108  N.  E.  872;  Nicholson  V. 
Smith  (1915),  60  Ind.  App.  385, 110  N.  E.  1007  ;DorreU 
V.  Hetr  (1915),  184  Ind.  445,  111  N.  E.  614. 
^  Judgment  affirmed. 

Note.— Reported  in  117  N.  E.  509. 


Holsapple  et  al.  v.  Shrontz. 

[No.  9,427.    Filed  October  24,  1917.] 

.  Trusts. — Creation. — ^The  word  "trust"  is  frequently  employed 
to  indicate  duties,  relations  and  responsibilities  which  i^re  not 
strictly  and  technically  trusts,  p.  396. 
2.  Trusts.  —  Express  Trust,  —  Creation,  —  The  term  "express 
trust"  signifies  a  trust  created  by  the  direct  and  positive  acts 
of  the  parties  as  evidenced  by  some  deed,  will,  or  other  instru- 
ment, wherein  the  langruage  employed  either  expressly  or  by 
in  implication  evinces  an  intention  to  create  a  trust    p.  396. 
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3.  Trusts.  —  Implied  Trusts.  —  Creatioru  —  Implied  trusts  are 
those  which,  without  being  expressed,  are  deducible  from  the 
relation  of  the  parties  and  the  nature  of  the  transaction  as 
matters  of  intent,  or  which  by  operation  of  law  are  deduced 
from  transactions  of  the  parties  as  a  matter  of  equity  inde- 
pendent of  the  particular  intention  of  the  parties,    p.  397. 

4.  Trusts. — Creation. — Intent, — The  creation  of  a  trust  does  not 
depend  upon  the  use  of  any  particular  lang:uage  or  form  of 
expression,  but  upon  the  meaning  of  the  language  employed 
when  fairly  construed  in  the  light  of  the  circumstances,  rela- 
tion, and  situation  of  the  parties,  and,  if  the  intent  to  create 
a  trust  is  clear  and  the  essential  elements  may  be  fairly  de- 
duced from  the  language  used,  the  trust  will  not  fail  for  the 
lack  of  more  adequate  expression,    p.  397. 

5.  Trusts. — Express  Trusts, — Creation, — Requisites, — ^When  the 
settlor,  the  trustee,  the  cestui  que  trust,  the  property  trans- 
ferred to  the  trustee,  and  the  object  to  be  attained,  all  appear 
with  reasonable  certainty  from  the  writing,  the  requirements  of 
the  law  are  satisfied  and  an  express  trust  is  thereby  established 
which  will  be  recognized  and  enforced,    p.  397. 

6.  Trusts. — Express  Trusts, — Creation, — Deed,— A  deed  for  land 
from  a  mother  to  her  son  whereby  he  agreed  to  use  the  rentals 
of  the  property  to  support  the  family  and  to  educate  the  girls, 
and,  if  finally  sold,  to  divide  the  price  received  therefor  equally 
among  the  then  living  heirs  or  members  of  the  family  if  of 
age,  otherwise  to  hold  such  shares  until  the  minors  attained 
their  majority,  creates  an  express  trust  in  the  land  conveyed, 
for  the  purpose  designated,    p.  398. 

7.  Trusts.  —  Express  Trusts, — Trustee.  —  Powers, — Violation  of 
Trust. — Where  a  duly  recorded  deed  of  land  from  a  mother  to 
son  stipulated  that  he  was  to  use  the  rentals  of  the  property 
to  support  the  family  and  to  educate  the  girls  and,  if  sold, 
divide  the  money  received  equally  among  the  members  of  the 
family,  it  was  in  co^itravention  of  the  trust  created  by  such 
conveyance  for  the  son  to  convey  the  property  as  an  individual 
and  not  as  trustee,  and  his  deed  was  void  and  the  grantee  did 
not  thereby  acquire  any  title  as  against  the  cestui  que  trusts, 
in  view  of  §4016  Bums  1914,  §2973  R.  S.  1881,  providing  that 
every  sale,  conveyance,  or  other  act  of  a  trustee,  in  contra- 
vention of  a  trust,  shall  be  void,  and  §4014  Bums  1914,  §2971 
R.  S.  1881,  providing  that  the  record  of  a  trust  shall  be  deemed 
actual  notice  thereof  to  every  i)erson  claiming  under  a  convey- 
ance made  after  such  recording,    p.  399, 400. 

8.  Trustees. — Powers  of  Trustee. — Barter  or  Exchange  of  Trust 
Property. — ^Power  to  sell  trust  property  does  not  authorize  a 
trustee  to  barter  or  exchange  it  for  otJier  property,  and  such 
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power  can  only  be  exercised  in  conformity  with  the  require- 
ments of  the  instrument  by  which  the  trust  is  created  and  in 
furtherance  of  the  ends  to  be  attained  by  the  creation  of  the 
trust  p.  399. 
9.  Trusts. — Express  Tnists. — Validity, — Interest  of  Trustee. — 
The  fact  that  the  trustee  named  in  a  deed  creating  a  trust  is 
also  given  a  personal  interest  in  the  real  estate  will  not  defeat 
the  trust,    p.  400. 

From  Martin  Circuit  Court ;  James  W.  Ogdon,  Judge. 

Action  by  Vessey  Holsapple  and  others  against  Leroy 
Shrontz.  From  a  judgment  for  defendant,  the  plain- 
tiffs appeal.    Reversed. 

Frank  E.  Gilkison,  for  appellants. 
Fabius  Gwin,  for  appellee. 

Felt,  J. — ^This  suit  was  brought  by  appellants 
against  appellee  by  a  complaint  in  three  paragraphs. 
The  first  paragraph  was  for  partition  of  240  acres  of 
real  estate  in  Martin  county,  Indiana,  in  which  it  was 
alleged  that  the  plaintiffs  Vessey  Holsapple  and  Joseph 
Elliott,  and  the  defendant,  Shrontz,  each  owned  the  un- 
divided one-fourth,  and  plaintiffs  Annie  Gerkin  and 
Virgil  Gerkin  each  the  undivided  one-eighth  part  of  the 
real  estate  described  in  the  complaint;  that  Stole  P. 
Holsapple  was  the  husband  of  Vessey  Holsapple, 

The  second  paragraph  alleges  in  substance  that 
Vessey  Holsapple,  Joseph  Elliott  and  Fay  Elliott  were 
children  of  Charity  Elliott;  that  .Annie  and  Virgil 
Gerkin  were  her  grandchildren,  and  the  aforesaid  per- 
sons were  the  only  heirs  at  law  of  said  Charity  Elliott, 
•when  she  departed  this  life  in  1911 ;  that  at  and  prior 
to  the  death  of  Charity  Elliott,  Fay  Elliott  was  the  son 
and  only  adult  child  of  Charity  Elliott;  that  the  other 
children  and  grandchildren  aforesaid  were  minors, 
and  all  lived  together  as  members  of  the  family  of 
Charity  Elliott,  their  mother  and  grandmother;  that 
said  Charity  had  received  from  her  husband  a  convey- 
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ance  of  the  aforesaid  real  estate  prior  to  his  death,  and 
the  same  was  the  only  real  estate  owned  by  her;  that 
shortly  prior  to  June,  1911,  Charity  Elliott  was  ill  with 
tuberculosis  and  moved  with  her  family  from  Martin 
county,  Indiana,  to  Weld  county,  Colorado,  for  her 
health;  that  on  June  17,  1911,  she  was  very  ill  and 
believed  she  was  soon  going  to  die;  that  to  save  costs 
and  expenses  of  administration,  and  to  protect  her 
minor  children,  she  executed  a  conveyance  to  her  son  Fay 
Elliott  of  her  personal  property  and  the  real  estate 
aforesaid ;  that  the  property  was  conveyed  by  deed  duly 
executed  and  was  in  trust  for  the  minor  children  and 
grandchildren  of  said  Charity  Elliott,  which  trust  was 
created  by  the  language  of  said  deed  as  follows : 

"Said  party  of  the  second  part  agreeing  to  use 
the  rentals  of  said  property  to  support  the  family 
and  to  educate  the  girls  and  if  finally  sold,  to  di- 
vide the  price  received  therefor  equally  among  tiie 
then  living  heirs  or  members  of  the  family  if  of 
age^  otherwise  hold  said  shares  till  minors  become 
of  age." 

That  said  Charity  Elliott  died  soon  after  she  exe- 
cuted said  conveyance ;  that  the  deed  to  Fay  Elliott  was 
shortly  thereafter  duly  recorded  in  the  office  of  the  re- 
corder of  Martin  county,  Indiana;  that  in  January, 
1913,  Fay  Elliott,  by  deed  of  general  warranty,  at- 
tempted to  convey  all  of  said  real  estate  to  defendant 
Leroy  Shrontz ;  that  none  of  the  plaintiffs  joined  in  the 
execution  of  the  deed  to  said  grantee.  The  paragraph 
contains  detailed  averments  about  the  sale  of  timber, 
the  collection  of  rents,  the  wrongful  possession  and  use 
of  all  of  the  farm  by  Shrontz,  the  claim  of  Shrontz  to 
own  all  the  land  by  virtue  of  the  conveyance  to  him  by 
Fay  Elliott,-  and  alleges  the  interest  claimed  by  the 
plaintiffs ;  that  the  real  estate  is  not  susceptible  of  par- 
tition without  damage,  etc.    The  prayer  is  for  an  ac- 
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counting,  for  a  decree  of  partition,  and  the  appointment 
of  a  commissioner  to  sell  the  land  and  distribute  the 
proceeds  to  the  several  owners  in  accordance  with  their 
respective  interests. 

The  third  paragraph  is  substantially  the  same  as  the 
second.  It  is  also  averred  therein  that. the  property  of 
Charity  Elliott  was  conveyed  by  her  to  Fay  Elliott  with- 
out any  consideration  and  in  trust  for  her  minor  heirs ; 
that  she  died  about  four  hours  after  she  executed  the 
deed.  The  prayer  asks  that  a  trust  be  declared  and 
that  said  Shrontz  be  charged  as  holding  the  property 
in  trust ;  that  a  trustee  be  appointed  for  an  accounting 
and  for  all  proper  relief. 

The  deed  to  Fay  Elliott  is  set  out  in  full  as  an  exhibit 
with  the  second  and  third  paragraphs.  Issuer  were 
joined  by  general  denials.  The  court  found  for  the 
defendant  and  adjudged  that  plaintiffs  take  nothing  by 
their  action.  Appellants  moved  for  a  new  trial.  The 
motion  was  overruled  and  this  appeal  prayed  and 
granted.  The  error  assigned  and  relied  on  for  reversal 
is  the  overruling  of  appellants'  motion  for  a  new  trial. 
A  new  trial  was  asked  on  the  ground  that  the  decision 
of  the  court  is  not  sustained  by  sufficient  evidence ;  that 
it  is  contrary  to  law. 

The  deed  executed  to  Fay  Elliott  by  his  mother  pur- 
ports to  have  been  executed  for  a  consideration  of  one 
dollar  and  '^other  valuable  considerations."  It  is  in  the 
long  form  of  bargain  and  sale  with  the  usual  covenants. 
The  parties  agree  that  the  legal  title  is  conveyed  to  Fay 
Elliott,  but  differ  as  to  the  effect  of  the  clause  above 
set  out.  Appellee  contends  that  it  only  indicates  the 
motive  of  the  grantor  in  making  the  conveyance,  and 
that  it  in  no  sense  created  a  trust  or  affected  the  right 
of  the  grantee,  Fay  Elliott,  to  sell  and  convey  the  prop- 
erty as  his  own.  Appellants  contend  that  the  language 
of  i7ie  deed  when  considered  in  the  light  of  the  situation 
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and  relation  of  the  parties  as  shown  by  the  undisputed 
facts  of  the  case,  clearly  indicates  the  creation  of  a 
trust,  by  which  Fay  Elliott  became  trustee  for  the  other 
heirs  and  members  of  his  mother's  family ;  that  his  con- 
veyance of  the  legal  title  cannot  defeat  their  right  to 
the  three-fourths  part  of  such  land;  that  he  had  no 
right  to  sell  and  convey  the  legal  title  to  all  of  said  real 
estate  except  in  execution  of  the  trust,  in  which  event 
the  deed  contains  provisions  by  which  the  other  heirs 
of  his  mother  shall  have  their  interest  in  the  land  pre- 
served to  them ;  that  appellee  is  charged  by  the  record 
with  notice  of  the  contents  of  the  deed  to  his  grantor 
and  the  existence  of  the  trust  thereby  created ;  that  in 
no  event  could  Fay  Elliott  dispose  of  the  land  in  ex- 
change for  other  real  estate  and  personal  property. 

Fay  Elliott  testified  in  substance  that  he  and  the 
other  heirs  of  his  mother  were  living  as  members  of  her 
family  when  the  deed  was  made;  that  she  died  about 
one  hour  after  its  execution;  that  it  was  executed  in 
Colorado  and  he  took  it  with  him  to  Indiana  when  his 
mother  was  taken  back  for  burial ;  that  he  caused  it  to 
be  recorded  four  or  five  days  after  its  execution;  that 
he  sold  and  conveyed  the  land  to  appellee  as  his  own 
individual  property  and  received  therefor  $1,100  in 
cash,  two  dwelling  houses  and  a  postoffice  and  store 
building  with  its  contents,  at  Mier,  Indiana;  that  he 
received  the  rents  while  he  had  the  farm  and  used  them 
in  caring  for  the  family  according  to  his  agreement; 
that  his  mother  had  no  other  property  to  his  knowledge 
except  that  transferred  to  him  by  the  deed  aforesaid. 

As  presented  to  this  court,  there  is  no  dispute  about 
the  facts  in  any  way  bearing  on  the  question  of  the 
creation  of  a  trust  or  the  showing  of  the  grantor's  mo- 
tive, as  the  case  may  be,  the  determination  of  which 
the  parties  concede  will  control  our  decision.  The 
question  turns  upon  the  meaning  of  the  clause  in  the 
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deed  above  set  out  relating  to  the  agreement  of  the 
grantee  as  to  the  rentals,  the  support  of  the  family,  the 
education  of  the  girls,  the  sale  of  the  property  and  the 
disposition  of  the  proceeds. 

The  word  "trust"  is  frequently  employed  to  indicate 

duties,  relations,  and  responsibilities  which  are  not 

strictly  and  technically  trusts.    In  its  technical 

1.  application  the  word  has  been  variously  defined. 
In  1  Perry  on  Trusts   (6th  ed.)   §2,  the  term 

is  defined  to  signify  an  obligation  upon  a  person 
arising  out  of  a  confidence  reposed  in  him  to  apply  prop- 
erty faithfully  and  according  to  such  confidence.  The 
same  author  in  §24  says  trusts  are  divided  in  reference 
to  their  creation  into  express,  implied,  resulting,  and 
constructive  trusts;  that  an  express  trust  is  generally 
created  by  instruments  that  point  out  directly  and  ex- 
pressly the  property,  persons  and  purposes  of  the 
trust.  In  2  Story's  Equity  Jurisprudence  (13th  ed.), 
§964,  the  learned  author  states  in  substance  that  in  the 
broad  sense  in  which  the  term  'trust"  is  employed  in 
English  jurisprudence,  it  is  an  equitable  right,  title 
or  interest  in  property  real  or  personal,  distinct  from 
the  legal  ownership  thereof.  That  the  legal  owner 
holds  the  direct  and  absolute  dominion  over  the  prop- 
erty, but  the  income,  profits  or  benefits  thereof,  though 
in  his  hands,  belong  wholly  or  in  part  to  others;  that 
the  legal  estate  is  thus  made  subservient  to  certain  uses, 
benefits  or  charges  in  favor  of  others;  and  these  uses, 
benefits  or  charges  constitute  the  trust  which  courts  of 
equity  will  compel  the  legal  owner  as  trustee  to  per- 
form in  favor  of  the  cestui  que  trust,  or  beneficiary. 
The  term  "express  trust"  signifies  a  trust  created 
by  the  direct  and  positive  acts  of  the  parties 

2.  as  evidenced  by  some  deed,  will,  or  other  instru- 
ment, wherein  the  language  employed  either  ex- 
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pressly  or  by  plain  implication  evinces  an  intention  to 
create  a  trust. 

Implied  trusts  are  those  which,  without  bein^:  ex- 
pressed, are  deducible  from  the  relation  of  the  parties 
and  the  nature  of  the  transaction  as  matters  of 

3.  intent,  or  which  by  operation  of  law  are  deduced 
from  the  transactions  of  the  parties  as  a  matter 

of  equity  independent  of  the  particular  intention  of  the 
parties.  1  Perry,  Trusts  (6th  ed.)  §§73-82;  39  Cyc  17, 
24,  and  cases  cited;  28  Am.  and  Eng.  Ency.  Law  848 
et  seq. 

The  creation  of  a  trust  does  not  depend  upon  the  use 

of  any  particular  lansruage  or  form  of  expression,  but 

upon  the  meaning  of  the  language  employed 

4.  when  fairly  construed  in  the  light  of  the  cir- 
cumstances, relation,  and  situation  of  the  parties. 

If  the  intent  to  create  a  trust  is  clear  and  the  essential 
elements  may  be  fairly  deduced  from  the  language  em- 
ployed, the  trust  will  not  fail  for  the  lack  of  more  ade- 
quate expression.  Grant  Trust,  etc.,  Co.  v.  Tucker 
(1911),  49  Ind.  App.  345,  352,  354,  96  N.  E.  487;  Gay- 
lord  V.  City,  etc.  (1888),  115  Ind.  423,  428,  430,  17  N. 
E.  899;  Anderson  V.  Crist  (1888),  113  Ind.  65,  67,  15 
N.  E.  9;  1  Perry,  Trusts  (6th  ed.)  §§82,  83. 

When  the  settlor,  or  person  creating  the  trust,  the 

trustee,  or  person  who  takes  and  holds  the  legal  title  to 

the  property  for  the  benefit  of  others,  the  cestui 

5.  que  trust,  or  person  for  whose  benefit  the  trust 
is  created,  the  property  transferred  to  the  trus- 
tee, and  the  object  to  be  attained,  all  appear  with  rea- 
sonable certainty  from  the  writing,  the  requirements  of 
the  law  are  satisfied  and  an  express  trust  is  thereby  es- 
tablished, which  the  courts  will  recognize  and  enforce. 
Gaylord  V.  City,  etc.,  supra;  §4012  Bums  1914,  §2969 
R.  S.  1881 ;  1  Perry,  Trusts  (6th  ed.)  §§82,  83. 

The  language  of  the  deed  in  question  cannot  fairly 


$96        APPELLATE  COURT  OF  INDIANA, 

Holsapple  v.  Shrontz — 65  Ind.  App.  390. 

be  construed  as  precatory,  or  as  indicating  only  the 
motive  which  prompted  its  execution.  It  shows 
6.  an  obligation  placed  upon  the  grantee  to  do  cer- 
tain specified  things.  The  reference  to  a  sale, 
though  indefinite  as  to  the  conditions  or  time  of  such 
sale,  nevertheless  clearly  shows  that  if  a  sale  should  be 
made,  the  grantee,  or  trustee  as  he  became  when  he  ac- 
cepted the  conveyance,  was  required  to  divide  the  pro- 
ceeds therefrom  "among  the  then  living  heirs  or  mem- 
bers of  the  family,  if  of  age,  otherwise  to  hold  said 
shares  till  minors  become  of  age,"  when  by  the  clearest 
possible  implication  he  was  required  to  pay  the  same 
over  to  such  person  or  persons.  The  grantee  was  the  son 
of  the  grantor  and  a  member  of  her  family.  The*  provi- 
sion therefore  clearly  indicates  that  upon  sale  of  the 
property  he  was  entitled  to  his  equal  share  of  the  pro- 
ceeds, and  no  more,  along  with  the  other  heirs  or  mem- 
bers of  the  family  of  the  grantor.  The  sale  of  the 
property  and  the  distribution  of  the  funds  as  indicated 
by  the  language  employed  would  have  secured  to  each 
heir  his  or  her  interest  in  the  land  and  ended  the  trust. 
The  language  of  the  deed  when  fairly  construed  is  not 
open  to  any  other  inference  or  reasonable  conclusion 
than  that  above  announced.  When  viewed  in  the  light 
of  the  circumstances,  relations  and  situation  of  the  par- 
ties, as  we  have  the  right,  and  are  in  duty  bound,  to  do, 
the  conclusion  is  inevitable  that  a  valid  express  trust 
was  created  in  the  land  conveyed,  for  the  purposes  des- 
ignated in  the  deed  in  favor  of  the  children  and  grand- 
children of  the  grantor,  for  the  faithful  execution  of 
which  Fay  Elliott  was  bound  as  trustee.  This  conclu- 
sion is  fully  supported  by  the  principles  of  law  appli- 
cable to  the  case  and  by  the  decided  cases  dealing  with 
the  same  or  closely  analogous  questions.  1  Perry, 
Trusts  (6th  ed.)  §§82,  83,  117;  Anderson  v.  Crist, 
supra;  Ettiott  V.  Elliott  (1889),  117  Ind.  380,  20  N. 
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E.  264,  10  Am.  St.  54;  Guylord  V.  City,  etc.,  supra; 
Allen  V.  McGee  (1901),  158  Ind.  465,  62  N.  E.  1002; 
VanGorder  v.  Smith  (1885),  99  Ind.  404;  South  v. 
South  (1883),  91  Ind.  221,  46  Am.  Rep.  591;  John  v. 
Bradbury  (1884),  97  Ind.  263. 

Though  Fay  Elliott  held  the  legal  title  to  the  real 

estate  conveyed  to  him  by  his  mother,  yet  the  language 

of  the  deed,  the  relation  of  the  parties,  and  the 

7.  circumstances  under  which  it  was  executed  show, 
by  plain  implication  at  least,  that  he  held  such 

title  subject  to  the  equitable  interest  in  the  land  of  the 
cestui  que  trusts,  named  in  the  deed.  The  statements 
and  conduct  of  Fay  Elliott,  and  especially  his  convey- 
ance to  appellee,  were  in  contravention  of  the  trust. 
His  claim  of  personal  ownership  of  the  real  estate  and 
the  right  to  convey  the  same  as  his  individual  property 
free  from  the  interests  of  the  cestui  que  trusts  was  a 
denial  of  the  trust  and  a  violation  of  his  duty  as  trustee. 
The  conveyance  of  the  trust  property  as  an  individual 
and  not  as  a  trustee,  and  the  absence  of  any  reference 
to  the  trust  in  the  deed  by  which  Fay  Elliott  conveyed 
the  land  to  appellee,  all  tend  to  show  an  attempt  to  re- 
pudiate the  trust. 

Power  to  sell  trust  property  does  not  authorize  a  trus- 
tee to  barter  or  exchange  it  for  other  property.    Such 
power  can  only  be  exercised  in  conformity  with. 

8.  the  requirements  of  the  instrument  by  which  the 
trust  is  created  and  in  furtherance  of  the  ends 

to  be  attained  by  the  creation  of  the  trust.  22  Am. 
and  Eng.  Ency.  Law  1150;  Woodward  v.  Jewell  (1890), 
140  U.  S.  247,  253,  11  Sup.  Ct.  784,  35  L.  Ed.  478; 
Ringgold  v.  Ringgold  (1826),  Har.  &  G.  (Md.)  11,  18 
Am.  Dec.  250,  255;  Mersman  V.  Mersman  (1896),  136 
Mo.  244,  37  S.  W.  909,  912;  Haldeman  V.  Openheimer 
(1910),  103  Tex.  275,  126  S.  W.  566,  568;  39  Cyc  348, 
373,  374,  375;  City,  etc.  V.  State  Bank,  etc.   (1865), 
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16  Ohio  St.  236,  88  Am.  Dec.  445,  450 ;  Huntt  v.  Towns- 
hend:  (1869),  31  Md.  336, 100  Am.  Dec.  63,  ^4:\  Marshall 
V.  Stephens  (1847),  8  Humph.  (Temi.)  159,  47  Am. 
Dec.  601. 

Section  4016  Bums  1914,  §2973  R.  S.  1881,  provides 
that:  "Every  sale,  conveyance,  or  other  act  of  a  trus- 
tee, in  contravention  of  a  trust,  shall  be  void." 

7.  Applying  the  statute  to  the  facts  of  this  case, 
it  is  clear  that  the  conveyance  to  appellee  was  in 
contravention  of  the  trust  shown  by  the  deed  to  Fay 
Elliott;  that  as  to  appellants  the  deed  was  void,  and 
appellee  did  not  thereby  acquire  any  title  as  against 
the  cestui  que  trusts. 

The  deed  to  Fay  Elliott  was  duly  recorded  and  ap- 
pellee was  bound  to  take  notice  of  its  contents.  He  was 
thereby  notified  of  the  existence  and  terms  of  the  trust. 
§4014  Bums  1914,  §2971  R.  S.  1881.  Furthermore,  the 
facts  above  indicated,  the  terms  of  the  trade,  the  real 
estate  taken  by  Fay  Elliott  in  exchange  for  the  trust 
property,  and  the  general  character  of  the  transaction 
was  such  that  appellee  was  bound  to  know  that  the 
trust  shown  by  the  deed  aforesaid  was  thereby  violated. 
Nugent  v.  Laduke  (1882),  87  Ind.  482,  485;  Thomasson 
V.  Brown  (1873),  43  Ind.  203;  Orh  V.  Coapstick  (1894), 
13€  Ind.  313,  36  N.  E.  278;  Barrett  V.  Sear  (1891),  128 
Ind.  261,  27  N.  E.  607. 

The  fact  that  Fay  Elliott  was  made  trustee  by  the 
terms  of  the  deed  and  was  also  given  a  personal  in- 
terest in  the  real  estate  will  not  defeat  the  trust. 

9.  Allen  V.  McGee,  supra,  470;  Green  V.  McCord 
(1902),  30  Ind.  App.  470,  472,  66  N.  E.  494. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain appellant's  motion  for  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Hottel,  C.  J.,  Ibach,  P.  J.,  Caldwell,  Dausman  and 
Batman,  JJ.,  concur. 
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Note. — Reported  in  117  N.  E.  547.  Effect  of  trustee's  having 
a  personal  interest  in  the  subject-matter  of  the  trust,  Ann.  Cas. 
1918A  481. 


Peacock  Coal  and  Mining  Company  v.  Crawford. 

[No.  9,256.    Filed  October  25,  1917.] 

1.  Appeal. — Assignment  of  Error. — Grounds, — ^An  assignment  of 
error  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  presents  no  question  for  review  on 
appeal,    p.  403. 

2.  Master  and  Servant. — Injuries  to  Servant. — Action. — Cowr 
plaint. — SujfUneney. — In  an  action  by  a  coal  mine  employe  for 
personal  injuries,  a  complaint  alleging  that  defendant  mine 
owner  negligently  failed  to  keep  the  mine  room  where  plaintiff 
was  ordered  to  work  reasonably  safe  and  failed  to  remove  from 
the  roof  certain  loose  slate  and  rock,  which  fell  upon  and  in- 
jured plaintiff  while  he  was  in  the  performance  of  his  duties, 
and  that  the  dangerous  condition  was  known  to  defendant,  but 
not  to  plaintiff,  sufficiently  charges  a  violation  of  the  employer's 
common-law  duty  to  keep  the  working  place  reasonably  safe, 
p.  403. 

3.  Master  and  Servant. — Injuries  to  Servant. — Instructions. — 
AppUcdbility  to  Issues. — Duty^  to  Inspect  Mines. — ^In  an  action 
by  a  coal  mine  employe  for  personal  injuries,  an  instruction 
that  it  was  defendant's  duty,  by  its  mine  boss,  to  visit  and 
examine  plaintiff's  working  place  each  alternate  day  and  in 
addition  thereto  to  exercise  ordinary  care  ''all  to  the  end  that 
loose  coal,  slate,  or  rock  overhead  in  the  room  where  plaintiff 
was  required  to  work  should  either  be  taken  down  or  carefully 
secured,"  was  erroneous,  where  neither  the  complaint  nor  the 
evidence  raised  the  issue  of  the  mine  owner's  statutory  duty  to 
inspect,  and  because  it  in  effect  informed  the  jury  as  to  what 
would  constitute  the  exercise  of  ordinary  care.    pp.  404, 405. 

4.  Master  and  Servant. — Injuries  to  Servant. — Inspection  of 
Mines. — Duty  of  Ovmer. — The  mine  owner's  statutory  duty  to 
insi)ect  the  mine  refers  to  travel  and  air  ways,  and  not  to  the 
miner's  working  place,    p.  405. 

5.  Master  and  Servant. — Injuries  to  Servant. — Employer's  Lior 
hility  Act. — Scope. — Coal  Mines. — ^An  action  may  be  maintained 
under  the  Employer's  Liability  Act  (Acts  1911  p.  145,  §8020a 
et  seq.  Bums  1914),  for  personal  injuries  sustained  in  coal 
mines,    p.  405. 

6.  Master  and  Servant. — Injuries  to  Servant, — Instructions. — 

Vol.  65—26 
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Coal  Mines, — Duty  to  Remove  Loose  Coal. — In  an  action  by  a 
mine  employe  for  injuries  caused  by  a  fall  of  coal  and  rock 
from  the  roof  of  a  mine,  an  instruction  that  it  was  the  mine 
owner's  duty  to  remove  from  the  roof  of  the  room  where  plain- 
tiff was  at  work  all  loose  slate,  coal,  or  rock,  wherever  it  was 
impracticable  to  prop  it,  was  erroneous,  since  such  duty  is  re- 
quired by  statute  only  in  travel  and  air  ways.    p.  405. 

7.  Masteb  and  Servant. — Injuries  to  Servant — Instructions, — 
Statutory  Duty  to  Inspect  Mines, — In  an  action  by  a  coal  mine 
employe  for  injuries  caused  by  a  fall  of  loose  coal  from  the 
roof  of  a  mine  room,  an  instruction  that  it  was  negligence 
imputable  to  defendant  mine  owner  if  its  mine  boss  did  not 
make  the  inspection  required  by  statute,  but  omitting  to  state 
the  duties  prescribed  by  statute,  is  erroneous  because  submit- 
ting a  question  of  law  to  the  jury.    p.  406. 

8.  Damages.  —  Personal  Injuries,  —  Measure  of  Damages,  —  In- 
structions,— ^In  a  servant's  action  for  the  loss  of  an  arm  and 
for  other  personal  injuries,  an  instruction  on  the  measure  of 
damages  limiting  recovery  to  compensatory  damages  as  shown 
by  the  evidence,  and  directing  the  jury  in  estimating  plaintiff's 
damages,  to  consider  only  his  crippled  and  maimed  condition, 
and  the  nature,  extent  and  duration  thereof,  the  physical  and 
mental  pain  he  suffered  because  of  the  injuries,  the  length  of 
time  he  was  confined  or  unable  to  work,  the  diminution  of  his 
earning  capacity,  and  the  probable  duration  of  his  life,  is  not 
erroneous  as  permitting  the  consideration  of  improper  elements 
of  damages,    p.  407. 

From  Gibson  Circuit  Court;  Simon  L,  Vandeveer, 
Judge. 

Action  by  Finis  E.  Crawford  against  the  Peacock 
Coal  and  Mining  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Reversed. 

Lucius  C.  Embree  and  Morton  C.  Emhree,  for  appel- 
lant. - 

John  H.  Brill,  Frank  H.  Hatfield  and  John  W.  Brady, 
for  appellee. 

IBACH,  P.  J. — ^Appellee  recovered  a  judgment  against 
appellant  for  |2,000,  damages  for  personal  injuries  re- 
ceived by  him  while  at  work  in  appellant's  coal  mine. 
The  complaint  was  in  two  paragraphs  upon  which  issues 
were  joined  by  answer  in  general  denial.    The  jury  re- 
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turned  a  verdict  in  favor  of  appellee  on  the  first  para- 
graph,  and  in  favor  of  appellant  on  the  second  para- 
graph of  complaint.  From  the  judgment  rendered 
thereon  appellant  appeals  and  assigns  as  error:  (1) 
That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  and  (2)  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

No  question  is  presented  by  the  first  error  assigned. 

The  questions  presented  under  the  second  assigned 

error  challenge  the  verdict  of  the  jury,  as  not 

1.  being  sustained  by  sufficient  evidence  and  as 
being  contrary  to  law;  and  the  giving  or  refus- 
ing to  give  certain  instructions. 

A  consideration  of  these  questions  requires  a  deter- 
mination first  of  the  theory  upon  which  the  complaint 
is  drawn.    The  negligence  charged  in  the  first 

2.  paragraph  of  complaint  is  in  substance  as  fol- 
lows: Appellant  is  a  corporation,  and  on  Oc- 
tober 11,  1912,  was  engaged  in  mining  coal  in  Pike 
county,  Indiana.  Appellant  negligently  failed  and 
omitted  to  keep  the  working  place  in  its  said  mine 
where  appellee  was  assigned  to  work,  and  the  roof 
thereof  in  a  reasonably  safe  condition,  and  carelessly 
and  negligently  permitted  the  roof  of  said  mine  in  room 
No.  1  to  become  weak,  unsafe  and  dangerous  on,  and 
continuously  for  three  days  prior  to,  October  11,  1912, 
and  to  the  time  of  appellee's  injuries.  With  knowl- 
edge of  thie  said  weak,  unsafe  and  dangerous  condition 
of  said  roof  appellant  negligently  failed  and  omitted  to 
take  down  and  remove  therefrom  certain  loose  slate 
and  rock,  which  during  all  of  said  time  was  in  said  roof 
at  said  place;  and  negligently  failed  and  omitted  to 
otherwise  make  said  roof  reasonably  safe  and  secure. 
With  knowledge  of  the  weak,  unsafe  and  dangerous  con- 
dition of  the  roof  of  said  room  No.  1,  appellant  on  the 
morning  of  October  11,  1912,  negligently  and  care- 
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lessly  directed  appellee  to  enter  said  room  for  the  pur- 
pose of  mining  coal  therein.  Appellee  did  not  at  any 
time  prior  to  his  injury  have  any  knowledge  or  notice 
of  the  weak,  unsafe  or  dangerous  condition  of  the  roof 
but  in  obedience  to  the  orders  of  appellant  and  believ- 
ing said  room  and  the  roof  thereof  to  be  safe,  appellee 
entered  said  room  and  began  the  performance  of  his 
duties  in  mining  coal  under  his  said  emplosnnent,  and 
while  so  engaged  and  within  a  few  minutes  after  enter- 
ing said  room  the  roof  suddenly  gave  way  without 
warning  and  large  quantities  of  said  loose  slate  and 
rock  fell  therefrom  upon  appellee,  crushing,  etc.  It 
is  further  alleged  that  "defendant  during  all  the  time 
aforesaid  employed  in  its  said  mine  more  than  five  per- 
sons, to  wit,  twenty-five  persons.'* 

The  controlling  averments  above  set  out  clearly  show 
that  the  first  paragraph  is  based  on  a  violation  of  the 
common-law  duty  to  keep  appellee's  working  place  rea- 
sonably safe  and  is  good  upon  that  theory.  The  sec- 
ond paragraph  is  apparently  based  upon  the  breach 
of  the  common-law  duty  to  furnish  a  reasonably  safe 
place  to  work  and  the  breach  of  the  statutory  duty  to 
furnish  props  and  timbers. 

Under  its  motion  for  a  new  trial  appellant  claims  that 
instructions  Nos.  6,  8  and  9  given  by  the  court  of  its 
own  motion  are  erroneous. 

Number  6  reads:  "It  was  the  defendant's  duty,  by 
its  mine  boss,  to  visit  and  examine  the  plaintiff's  work- 
ing place  each  alternate  day,  and  in  addition 

3.  thereto,  to  exercise  ordinary  care  all  to  the  end 
that  loose  coal,  slate,  or  rock  overhead  in  the 
room  where  the  plaintiff  was  required  to  work  should 
either  be  taken  down  or  carefully  secured.  If  the  de- 
fendant company,  through  its  mine  boss,  failed  in  the 
performance  of  this  duty  such  failure  constituted  negli- 
gence." 
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Neither  the  first  nor  second  paragraph  of  complaint 
charged  a  violation  of  the  statutory  requirement  to  visit 
and  examine  the  plaintiff's  working  place  each  alter- 
nate day,  and  there  was  no  evidence  tending  to.  show 
such  fact.  Further,  the  instruction  in  effect  told  the 
jury  that  ordinary  care  required  that  all  loose  coal, 
slate,  or  rock  overhead  in  the  room  where  appellee  was 
required  to  work  should  either  be  taken  down  or  care- 
fully secured.    The  statutory  duty  in  this  respect 

4.  has  application  to  travel  and  air  ways,  and  not 
to  the  miner's  working  place.  Under  the  theory 
of  the  first  paragraph  of  complaint  as  to  what 

3.  would  constitute  the  exercise  of  ordinary  care 
was  a  question  of  fact  for  the  jury.  It  follows 
that  the  instruction  was  erroneous  upon  either  theory, 
tended  to  confuse  the  jury  both  as  to  the  issues  and  the 
evidence  and  should  not  have  been  given.  Domestic 
Block  Coal  Co.  v.  DeArmey  (1913),  179  Ind.  592,  100 
N.  E.  675,  102  N.  E.  99. 

Appellant  claims  that  instruction  No.  8  is  erroneous 
in  that  it  is  applicable  to  cases  arising  under  the  Em- 
ployers' Liability  Act  of  1911  (Acts  1911  p.  145, 

5.  §8020a  et  seq.  Bums  1914)  only,  and  that  that 
act  has  no  application  to  injuries  arising  in  coal 

mines.  Since  the  trial  of  this  case  the  Supreme  Court 
and  this  court  have  recognized  that  an  action  may  be 
maintained  under  the  act  of  1911  for  injuries  arising 
in  coal  mines.  Vivian  Collieries  Co.  v.  Cahall  (1915), 
184  Ind.  473,  110  N.  E.  672 ;  Vandalia  Coal  Co.  v.  SAep- 

hard  (1918) Ind.  App. ,  113  N.  E.  767. 

Instruction  No.  9  is  claimed  to  be  erroneous  in  that 

it  confuses  the  duty  of  appellant  toward  its  employes 

in  their  working  places  with  that  of  travel  and 

6.  air  ways,  and  tells  the  jury  that  it  is  appellant's 
duty  to  remove  all  loose  slate,  coal,  or  rock, 


406        APPELLATE  COURT  OF  INDIANA, 

Peacock  Coal,  etc,  Co.  v.  Crawford — 65  Ind.  App.  401. 

wherever  it  is  impracticable  to  prop  it.  Said  instruc- 
tion reads:  "It  is  no  defense  to  show  that  it  was  im- 
possible or  impracticable  to  prop  the  roof  where  the 
plaintiff  was  at  work  in  order  to  secure  overhanging 
loose  coaly  slate,  or  rock,  for  if  that  were  the  case,  then 
it  was  the  duty  of  the  defendant,  if  such  condition 
existed  and  defendant  knew  it,  or  in  the  exercise  of 
ordinary  care  should  have  known  thereof,  to  remove 
such  loose  overhanging  coal,  slate  or  rock,  if  you  find 
it  was  at  the  place  where  plaintiff  worked  as  charged 
in  his  complaint."  The  duty  to  remove  loose  overhang- 
ing coal,  slate  or  rock  where  it  is  impossible  or  im- 
practicable to  prop  the  roof  is  one  required  by  statute 
in  travel  and  air  ways,  but  such  provision  of  the  statute 
cannot  be  extended  by  construction  to  include  the  min- 
er's working  place.  The  giving  of  such  instruction  was 
error.    Domestic  Block  Coal  Co.  V.  DeArmey,  supra. 

Instruction  No.  7,  given  at  the  request  of  appellee, 

is  objected  to.    It  reads  in  part  as  follows:    "If  you 

find  from  the  evidence  that  the  mine  boss  of  the 

7.  defendant  at  the  time  the  plaintiff  was  injured 
knew  or  by  the  exercise  of  reasonable  care  and 
in  the  discharge  of  his  duties  would  have  known  that  in 
the  plaintiff's  working  place  there  was  loose  overhang- 
ing slate,  coal  or  rock  that  was  liable  to  fall,  and  thai 
he  did  not  perform  the  duty  required  of  him  by  the 
statute  in  this  respect,  then  I  instruct  you  that  the  fail- 
ure to  comply  with  this  duty,  is  of  itself  negligence, 
and  that  this  negligence  of  the  mine  boss  is  imputed 
to  the  defendant  company  and  the  defendant  company 
is  chargeable  with  the  results  thereof." 

Appellant  contends  that  this  instruction  leaves  a 
question  of  law  for  the  determination  of  the  jury, 
namely,  "What  duty  was  required  of  the  mine  boss  in 
respect  to  loose  overhanging  slate,  coal  or  rock?"  By 
this  instruction  the  court  left  it  to  the  jury  to  deter- 
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mine  whether  the  negligence  which  caused  appellee's  in- 
juries was  due  to  a  violation  of  a  statutory  duty  and 
yet  failed  in  any  wise  to  inform  the  jury  as  to  what 
those  duties  were  as  prescribed  by  statute.  It  was 
error  to  submit  such  questioA  of  law  to  the  jury.  Ap- 
pellee has  not  pointed  out  and  we  are  unable  to  find  any 
other  instruction  which  was  given  obviating  such 
error.  McDaniel  v.  Lebanon  Lumber  Co.  (1914),  71 
Ore.  15,  140  Pac.  990,  992 ;  Oberlin  v.  Oregon,  etc.,  Ins. 
Co.  (1914),  71  Ore.  177,  142  Pac.  554,  558;  Prudential 
Ins.  Co.  V.  Union  Trust  Co.  (1914),  56  Ind.  App.  418, 
105  N.  E,  505,  511.  Said  instruction  is  also  open  to 
the  same  objection  discussed  with  reference  to  instruc- 
tion No.  6,  supra. 

Instruction  No.  11,  given  at  request  of  appellee,  is  ob- 
jected to.  This  instruction  correctly  stated  the  law  and 
was  applicable  to  both  the  issues  and  the  evidence. 

Instruction  No.  15,  given  at  the  request  of  appellee, 
instructs  the  jury  on  the  measure  of  damages.  Ap- 
pellant's objection  to  this  instruction  is  that  it 

8.  permitted  the  jury  to  take  into  consideration  cer- 
tain elements  not  warranted  by  the  law.  We  do 
not  think  the  instruction  is  open  to  the  construction 
appellant  seeks  to  place  upon  it.  The  evidence  shows 
that  appellee's  arm  was  crushed  and  had  to  be  ampu- 
tated and  that  he  was  otherwise  injured.  The  instruc- 
tion limits  the  recovery  to  compensatory  damages  as 
shown  by  the  evidence,  and  authorizes  the  jury  to  take 
into  account  only  ''his  crippled  and  maimed  condition, 
and  the  nature,  extent  and  duration  thereof,  the  phys- 
ical and  mental  pain  he  has  suffered  by  reason  of  his 
said  injuries,  the  length  of  time  he  was  confined  to  his 
bed  or  room  unable  to  work  by  reason  of  said  injury; 
the  diminution,  if  any,  of  his  earning  capacity,  (and) 
the  probable  duration  of  his  life." 

These  were  proper  elements  to  be  considered  by  the 
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jury,  and  the  court  did  not  err  in  giving  said  instruc- 
tion. 

Several  instructions  were  tendered  by  appellant  and 
refused  by  the  court  upon  which  appellant  predicates 
error.  These  instructions  are  drawn  either  on  the  as- 
sumption that  certain  facts  were  undisputed,  or  on  an 
erroneous  construction  of  the  law,  and  are  fully  dis- 
posed of  by  our  discussion  of  appellant's  objections  to 
instructions  given. 

It  is  also  contended  that  the  verdict  of  the  jury  is 
not  sustained  by  sufficient  evidence,  and  is  contrary  to 
law.  Inasmuch  as  the  evidence  may  not  be  the  same  on 
a  retrial,  we  deem  it  imnecessary  to  discuss  these  ques- 
tions. 

Because  of  the  errors  in  the  instructions  and  in  view 
of  the  apparent  confusion  as  to  the  law  applicable  to  the 
case  made  by  the  complaint,  justice  we  believe  demands 
an  opportunity  for  a  new  trial.  The  judgment  is  re- 
versed, with  instructions  to  grant  appellant's  motion 
for  a  new  trial,  and  for  further  proceedings  consistent 
with  this  opinion. 

Note. — ^Reported  in  117  N.  E.  604.  Mines  and  mining:  viola- 
tion of  mining  act,  employe's  right  of  action,  9  L.  R.  A.  (N.  S.) 
882,  L.  R.  A.  1915E  557;  duty  of  mine  proprietor  to  provide  safe 
place  for  employes  to  work,  87  Am.  St.  564;  liability  of  owner 
to  servant  for  injuries  caused  by  the  falling  of  the  mine  roof, 
Ann.  Cas.  1912B  577. 


In  Re  Boyer. 

[No.  10,076.    Filed  October  25,  1917.] 

1.  Statutes. — Construction. — Scope  and  Purpose, — ^In  constru- 
ing an  act  of  the  legislature  the  courts  may  take  into  consider- 
ation the  general  scope  and  purpose  of  the  act  and  the  condi- 
tion that  prevailed  at  the  time  of  its  passag^e.    p.  410. 

2.  Master  and  Servant. — Workmen's  Compensation  Act, — Con- 
8tru4:tion, — The  Workmen's  Compensation  Act,  Acts  1915  p.  392, 
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includes  employes  in  all  industrial  pursuits,  except  those  ex- 
pressly exempted  by  §9  of  the  act  p.  411. 
8.  Master  and  Servant. — Workmen's  Compensation  Act, — Con- 
struction.— Scope. — Farm  or  Agricultural  Lahorers, — One  em- 
ployed as  a  separator  man  on  a  threshing  outfit  that  travels 
from  farm  to  farm  and  is  owned  and  operated  as  a  business  is 
not  a  farm  or  agricultural  laborer  within  the  meaning  of  §9 
of  the  Employers'  Liability  Act,  Acts  1915  p.  392,  which  ex- 
empts such  laborers  from  the  benefits  of  the  act.    p.  411. 

From  the  Industrial  Board  of  Indiana. 

Certified  questions  of  law. 

Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  Boyer.  Certified  questions  of  law 
by  the  Industrial  Board.    Questions  answered. 

HOTTEL,  C.  J. — ^The  Industrial  Board  of  Indiana  has 
certified  to  this  court,  under  §61  of  the  Workmen's 
Compensation  Act  (Acts  1915,  ch.  106,  p.  392)  the  fol- 
lowing statement  of  facts,  and  questions  of  law  based 
thereon: 

"On  the  16th  day  of  July,  1917,  and  for  many  years 
prior  thereto,  Edward  A.  Lane  was  the  owner  of  a 
wheat  and  oats  threshing  equipment,  consisting  of  a 
traction  engine,  a  separator  and  a  straw  blower,  which 
he  operated  upon  the  custom  basis  in  threshing  wheat 
and  oats  for  farmers  in  the  eastern  part  of  Boone,  and 
the  western  part  of  Hamilton  counties,  in  the  State  of 
Indiana;  that  said  threshing  outfit  was  moved  from 
farm  to  farm  by  said  Lane,  and  the  wheat  and  oats  of 
the  farmers  threshed  at  so  many  cents  per  bushel ;  that 
in  the  operation  of  said  threshing  equipment  the  said 
Lane  had  William  Boyer  in  his  employment,  for  a  num- 
ber of  years  as  one  of  the  separator  hands,  at  an  aver- 
age weekly  wage  of  $18.00;  that  on  the  16th  day  of 
July,  1917,  the  said  Lane  was  threshing  wheat,  with 
said  equipment,  for  a  Hamilton  county  farmer,  and  at 
said  time  William  Boyer  was  working  under  his  em 


410        APPELLATE  COURT  OF  INDIANA, 

In  re  Boyer — 65  Ind.  App.  408. 

ployment  as  one  of  the  separator  hands;  that  on  said 
date,  while  engaged  in  the  discharge  of  the  duties  of 
his  employment,  tiie  right  hand  of  William  Boyer  was 
caught  in  the  cylinder  and  his  arm  drawn  into  the  ma- 
chine and  his  arm  crushed  off  above  the  elbow  joint. 
Boyer  claims  compensation  for  two  hundred  weeks  at 
the  rate  of  $9.90  a  week,  on  account  of  the  loss  of  his 
arm.  Lane  admits  that  he  is  entitled  to  compensation 
at  said  rate  and  for  said  period,  if  the  Indiana  Work- 
men's Compensation  Act  applies.''  ^ 

Upon  the  foregoing  facts,  the  Industrial  Board  certi- 
fies for  our  determination  the  following  questions  of 
law :  "1.  Is  William  Boyer,  upon  the  foregoing  facts, 
entitled  to  an  award  of  two  hundred  weeks'  compensa- 
tion at  the  rate  of  $9.90  per  week,  against  Edward  A. 
Lane?  2.  Upon  the  foregoing  facts  was  William 
Boyer  a  farm  laborer^  within  the  meaning  of  the  Indi- 
ana Workmen's  Compensation  Acf,  at  the  time  of  his 
injury?" 

The  question  presented  is  controlled  by  that  part  of 
§9,  of  the  compesation  act,  supra,  which  provides  as  fol- 
lows: "This  act  *  *  *  shall  not  apply  to  casual 
laborers,  to  farm  or  agricultural  laborers  and  to  do- 
mestic servants,  nor  to  employers  of  such  persons: 

*     «     « »» 

• 

Under  the  facts  above  stated.  Was  Mr.  Boyer  at  the 
time  of  his  injury  employed  as  a  farm  or  agricultural 
laborer  within  the  meaning  of  said  provision? 

In  construing  or  interpreting  an  act  of  ttie  legislature 

the  courts  may  take  into  consideration  the  general 

scope  and  purpose  of  the  act  and  the  condition 

1.  that  prevailed  at  the  time  of  its  passage.  Board, 
etc.  V.  Given  (1907),  169  Ind.  468,  483,  80  N. 
E.  965,  82  N.  E.  918 ;  Hughes  V.  Indiana  Union  Trac- 
tion Co.  (1914),  57  Ind.  App.  202,  105  N.  E.  537,  and 
cases  cited. 
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The  purpose  of  the  act,  as  indicated  by  its  title,  was 
to  prevent  industrial  accidents,  and  to  provide  com- 
pensation and  adequate  medical  and  surgical 

2.  care  for  those  injured  by  accident  while  engaged 
in  industrial  pursuits.    It  is  manifest  that  the 

purpose  of  the  act  was  to  include  within  its  benefits 
employes  in  all  industrial  pursuits,  except  those  ex- 
pressly mentioned  in  the  exemption  proviso,  supra. 

While  the  threshing  of  wheat  may  be  a  part  of  the 

work  necessary  to  be  done  on  the  farm,  the  farmer 

himself  rarely  does  it.    On  the  contrary,  he  has 

3.  it  done  by  some  one  who  is  specially  equipped" 
with  the  machinery  necessary  to  do  this  kind  of 

work.  Wheat  threshing  is  a  business  or  industrial  pur- 
suit in  and  of  itself,  entirely  separate  and  independent 
of  farming.  We  apprehend  that  it  would  not  be  con- 
tended that  the  employe  of  the  miller  employed  in 
grinding  the  farmer's  wheat  into  flour,  while  so  en- 
gaged, is  doing  farm  or  agricultural  work.  Yet,  as 
affecting  the  question  of  what  relation  the  labor  of  their 
employes  sustains  to  that  of  the  farm,  or  agriculture  in 
general,  we  can  see  little  if  any  difference  between  the 
thresher  and  the  miller.  They  each  have  to  do  with 
getting  the  farm  product  ready  for  consumption.  It 
is  true  the  miller's  work  is  a  step  further  removed  from 
the  farm,  but  each  is  engaged  in  a  business,  separate 
from  and  independent  of  the  farm,  which  requires  ma- 
chinery, equipment  and  labor  peculiar  to  the  business, 
and  not  ordinarily  required  on  or  incident  to  farm 
work.  The  only  difference  between  the  occupations 
which  suggests  itself  to  our  minds  as  one  that  might 
be  urged  as  affecting  the  question  whether  each  of  the 
two  occupations  is  separate  and  independent  of  that  of 
the  farm,  and  whether  the  labor  of  their  employes, 
while  employed  to  assist  in  the  operation  of  such  re- 
spective businesses,  is  farm  labor,  is  the  fact  that  the 
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thresher  goes  to  the  farm  to  thresh  the  farmer's  wheat, 
while  the  farmer  takes  his  wheat  to  the  miller  to  get 
it  ground  into  flour.  I£  this  difference  in  the  place  of 
doing  the  work  can  furnish  a  sufficient  reason  for  char- 
acterizing the  work  of  the  thresher  as  farm  work,  and 
that  of  the  miller  as  some  other  kind  of  work,  then  all 
the  miller  would  have  to  do  to  become  a  farmer  would 
be  to  place  his  mill  on  wheels  and  go  to  the  farmer  to 
grind  his  wheat,  and  the  thresher  will  cease  to  be  en- 
gaged in  farm  work  as  soon  as  he  requires  the  farmer 
to  bring  his  wheat  to  him  for  threshing.  We  do  not 
think  the  separation  and  independence  of  a  business  or 
occupation  from  that  of  a  farmer  can  be  made  to  de- 
pend on  such  a  distinction. 

If  farmers  generally  owned  threshing  outfits  and  were 
in  the  habit  of  threshing  their  own  grain,  and  the 
claimant  had  been  employed  by  the  farmer  to  assist  in 
the  work  of  threshing,  and  had  been  injured  while 
doing  such  work,  a  more  serious  question  would  be  pre- 
sented. However,  if  a  custom  such  as  that  indicated 
had  prevailed  among  farmers  at  the  time  of  the  enact- 
ment of  the  law  in  question,  the  legislature  might  have 
made  an  exception  to  the  proviso,  supra,  which  exempts 
all  farm  laborers,  and  those  employing  them,  from  the 
operation  of  said  act. 

In  our  investigation  of  this  question  we  have  been 
unable  to  find  many  jurisdictions  in  which  it  has  been 
determined,  and  in  a  few  of  those  in  which  we  have 
found  it  determined  a  conclusion  different  from  that 
which  we  have  reached  is  indicated.  Sylcord  v.  Horn 
(1917) ,  179  Iowa  936, 162  N.  W.  249.  There  are,  how- 
ever, cases  in  other  jurisdictions  which  support  our  con- 
clusion. We  think  the  latter  cases  are  supported  by 
the  better  reason,  and  hence  prefer  to  follow  them. 
White  V.  Loades  (1917),  178  App.  Div.  236,  164  N.  Y. 
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Supp.  1023.  We  therefore  conclude  that  the  first  ques- 
tion of  law  propounded  by  the  Industrial  Board  should 
be  answered  in  the  affirmative,  and  that  the  second 
question  should  be  answered  in  the  negative. 

Note. — ^Reported  in  117  N.  E.  507.    Workmen's  Compensation 
Act:  who  is  a  farm  laborer  under  the  act,  L.  R.  A.  1917D  147. 


Workman  v.  Rhodes. 

[No.  9,324.    Filed  October  30,  1917.] 

1.  Appeal. — Presenting  Questions  for  Review. — Ruling  on  Mo^ 
tion  for  New  Trial. — Grounds. — ^That  tiie  finding  of  the  court 
is  not  fairly  supported  by  the  evidence,  the  finding  of  the  court 
is  clearly  against  the  weight  of  the  evidence,  the  judgment  is 
clearly  against  the  weight  of  the  evidence,  and  the  judgment 
is  contrary  to  law,  are  not  recognized  by  the  statute  as  grounds 
for  a  new  trial,  and  will  not  be  considered  on  appeal,    p.  414. 

2.  Appeal.  —  Review.  —  Evidence.  —  Weight  and  Sufficiency.  — 
Where  the  record  discloses  that  there  was  legal  evidence  to 
support  the  decision  of  the  trial  court,  the  court  on  appeal  will 
not  weigh  the  evidence  to  determine  its  preponderance  in  order 
to  reverse  the  judgment,    p.  414. 

From  Martin  Circuit  Court ;  James  W.  Ogdon,  Judge. 

Action  by  Ott  Workman  against  Elvett  B.  Rhodes. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

Frank  E.  Gilkison,  for  appellant. 
Hiram  McCormick,  for  appellee. 

Batman,  J. — ^Appellant  filed  his  complaint  against 
appellee  in  two  paragraphs,  the  fiirst  being  on  a  promis- 
sory note  and  the  second  on  an  account.  Issues  were 
joined  by  an  answer  in  general  denial.  Trial  was  had 
by  the  court,  with  finding  for  appellee  and  judgment 
accordingly.  Appellant  filed  his  motion  for  a  new  trial, 
which  was  overruled,  and  this  action  of  the  trial  court 
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is  the  only  error  properly  assigned  in  this  court  and 
relied  on  for  reversal. 

In  appellant's  motion  for  a  new  trial  the  following 
reasons  are  assigned  therefor:  (1)  The  finding  of  the 
court  is  not  sustained  by  sufficient  evidence.  (2)  The 
finding  of  the  court  is  contrary  to  law.  (3)  The  find- 
ing of  the  court  is  not  fairly  supported  by  the  evidence. 
(4)  The  finding  of  the  court  is  clearly  against  the 
weight  of  the  evidence.  (5)  The  judgment  is  clearly 
against  the  weight  of  the  evidence.  (6)  The  judg- 
ment is  not  fairly  supported  by  the  evidence.  (7) 
The  judgment  is  contrary  to  law. 

Of  such  reasons  so  assigned  for  a  new  trial,  the  third, 

fourth,  fifth,  sixth  and  seventh  are  not  such  as  the 

statute  recognizes,  and  will  not  be  considered. 

1.  Baltimore,  etc.,  JB.  Co,  v.  DaegUng  (1902),  80 
Ind.  App.  180,  65  N.  E.  761 ;  Gates  v.  Baltimore, 

etc.,  R.  Co.  (1899),  154  Ind.  338,  56  N.  E.  722;  Lynch 
v.  Milwaukee  Harvester  Co.  (1902),  159  Ind.  675,  65 
N.  E.  1025;  SchiUing  V.  Quinn  (1912),  178  Ind.  443, 
99  N.  E.  740;  HUlel  v.  Buettner  Fum.,  etc.,  Co.  (1916), 
62  Ind.  App.  481,  113  N.  E.  12;  Koher  v.  Boyce  (1917), 
64  Ind.  App.  677, 114  N.  E.  891. 

The  only  question  raised  by  appellant  under  the  re- 
maining reasons  for  a  new  trial  relate  to  ttie  sufficiency 
of  the  evidence,  which  was  almost  wholly  oral. 

2.  An  examination  of  the  record  discloses  that  there 
was  legal  evidence  heard  by  the  trial  court  on 

which  to  base  its  decision.  Under  such  circumstances 
this  court  will  not  weigh  the  evidence  for  the  purpose 
of  determining  where  the  preponderance  lies,  in  order 
to  reverse  the  judgment.  Beavers  v.  Bess  (1914),  58 
Ind.  App.  287,  108  N.  E.  266 ;  VarvAalia  R.  Co.  v.  House 
(1914),  59  Ind.  App.  10,  108  N.  E.  872;  Nicholson  v. 
Smith  (1915),  60  Ind.  App.  385,  110  N.  E.  1007; 
DorreU  v.  Herr  (1915),  184  Ind.  446,  111  N.  E.  614. 
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We  find  no  available  error  in  the  record.    Judgment 
affirmed. 

Note.— Reported  in  117  N.  E.  526. 


Trinkle  et  al.  v.  Ladoga  Building  Loan  Fund 

AND  Savings  Association. 

[No.  9,416.    Filed  October  30,  1917.] 

1.  Principal  and  Surety. — Suretyship, — Nature  of  Obligation. 
— ^A  surety  is  one  who  becomes  bound  simply  for  the  accommo- 
dation of  his  principal  and-  receives  no  consideration  for  the 
favor  he  bestows,  the  test  of  suretyship  being  the  receipt  of 
the  consideration,    p.  422. 

2.  Husband  and  Wife. — Loans. — Wife  as  PrineipaL — ^In  an  ac- 
tion against  husband  and  wife  to  recover  on  a  promissory  note 
and  to  foreclose  a  mortgage,  if  the  money  was  paid  to  her  and 
her  husband,  and  was  used  by  them  to  purchase  real  estate 
held  by  them  jointly  as  tenants  By  the  entireties,  she  is  not  a 
surety  but  a  principal,    p.  422. 

3^  Husband  and  Wipe. — Liability  on  Notes. — Judgment. — ^Where 
a  husband  and  wife  received  the  consideration  for  their  promis- 
sory note  jointly,  and  applied  it  on  the  purchase  price  of  realty 
held  by  them  by  the  entireties,  the  lender  is  entitled,  in  an 
action  on  the  note  and  to  foreclose  a  mortgage,  to  a  judgment 
against  both  husband  and  wife  and  to  a  decree  of  foreclosure 
against  the  real  estate,    p.  422. 

4.  Pleading. — General  Denial. — Evidence  Admissible^ — ^In  an  ac- 
tion to  recover  on  a  promissory  note,  all  the  facts  pleaded  in 
plaintiff's  reply  tending  to  contradict  defendant's  claim  that 
she  is  surety  for  her  husband  were  admissible  tmder  the  gen- 
eral denial,    p.  428. 

5.  Appeal.  —  Review.  —  Ruling  on  Demurrer.  —  Where  a  para- 
graph of  reply,  to  which  a  demurrer  was  overruled,  pleaded 
facts  admissible  under  the  general  denial,  and  also  invoked  the 
principle  of  estoppel,  and  the  theory  of  the  court's  general 
finding  for  plaintiff  cannot  be  ascertained,  the  court  on  appeal 
must  determine  the  sufficiency  of  the  reply  on  the  theory  of 
estoppel  before  it  can  say  whether  the  ruling  on  defendant's 
demurrer  was  harmless,    p.  423. 

6.  Estoppel. — Pleading  Specially. — ^Matters  in  estoppel  xhust  be 
pleaded  specially,    p.  423. 

7.  Husband  and  WiFE.—Notes.-^Wife  as  Surety.^-LtdbUity.-^ 
Generally,  an  obligor  cannot  plead  suretyship  as  against  the 
obligee  unless  the  latter  had  notice  of  the  fact  of  suretyship  at 
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the  time  of  entering  into  the  contract,  but  where  the  obligor  is 
a  married  woman,  one  who  contemplates  loaning  money  to  her 
is  bound  to  make  inquiry  concerning  the  facts  bearing  on  the 
question  of  suretyship,  p.423.- 
8*  Husband  and  Wife- — Loan  to  Wife, — Suretyship. — Duty  of 
Obligee  to  Make  Inquiry. — Where  one  contemplating  loaning 
money  to  a  married  woman  makes  due  inquiry,  in  good  faith, 
to  ascertain  whether  the  money  is  to  be  for  her  use  and  benefit, 
he  may  rely  on  her  representations  that  she  is  not  a  surety. 
p.  424. 

9.  Husband  and  Wife. — Loans  to  Wife. — Statute. — Scope  and 
Applicability.— Section  7856  Bums  1914,  Acts  1903  p.  394,  pro- 
viding that  a  married  woman  who  executes  and  delivers  her 
promissory  note  or  other  evidence  of  indebtedness  for  the  pur- 
pose of  securing  a  loan,  and  states  under  oath  that  the  money 
is  to  be  for  her  own  separate  use  or  the  betterment  of  her 
property  or  separate  business,  shall  not  be  permitted  thereafter 
to  claim  that  such  loan  was  made  for  the  use  and  benefit  of 
any  person  other  than  herself,  has  no  application  to  transac- 
tions wherein  the  proceeds  of  a  loan  to  a  married  woman  are 
not  paid  in  cash,  or  by  check  or  draft  payable  to  her  order. 
p.  425. 

10.  Husband  and  Wipe. — Loan  to  Wife. — Statute. — Construe- 
tton.— Section  7856  Bums  1914,  Acts  1903  p.  894,  providing 
that  when  a  married  woman  shall  borrow  money  on  her  note 
and  the  proceeds  of  the  loan  shall  be  paid  to  her  in  cash,  or  by 
check  or  draft  payable  to  her  order,  and  she  makes  affidavit 
that  the  money  is  for  her  own  use,  she  shall  not  be  permitted 
to  thereafter  claim  that  the  loan  was  made  for  the  use  and 
benefit  of  any  person  other  than  herself,  is,  within  its  scope, 
merely  declaratory  of  the  common  law,  and  does  not  abrogate 
the  prior  statute  (§7853  Burns  1914,  §5117  R.  S.  1881),  provid- 
ing that  a  married  woman  shall  be  bound  by  an  estoppel  in  pads 
like  any  other  person,    p.  425. 

11.  Husband  and  Wife.— Loan  to  Both. — Wife^s  Liability. — 
Wif^s  Representations. — Estoppel. — ^Where  a  married  woman, 
for  the  purpose  of  inducing  another  to  grant  her  a  loan,  makes 
representations  in  an  affidavit  to  the  effect  that  the  money  is 
for  her  own  use  and  benefit  and  that  she  is  not  a  surety,  and 
her  representations  are  acted  upon  in  good  faith,  she  is  estopped 
thereafter  from  setting  up  that  she  is  surety  and  therefore  not 
liable^  even  though  the  transaction  does  not  come  within  the 
provisions  of  §7856  Bums  1914,  Acts  1903  p.  894,  relating  to 
loans  to  married  women,    p.  425. 

From  Montgomery  Circuit  Court;  J  ere  West,  Judge 
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Action  by  the  Ladoga  Building  Loan  Fund  and  Sav- 
ings Association  against  Christopher  C.  Trinkle  and 
others.  From  a  judgment  for  plaintiff,  the  defendants 
appeal.    Affirmed. 

Albert  D.  Thomas,  Andrew  N.  Foley  and  Nina  Lindr- 
ley,  for  appellants. 
Robert  W.  Marks  and  Chase  Harding,  for  appellee. 

Dausman,  J. — ^Appellee  instituted  this  action  to  re- 
cover on  a  promissory  note  and  to  foreclose  a  mortgage 
given  to  secure  the  note,  both  instruments  having  been 
executed  by  appellants  Christopher  C.  Trinkle  and  his 
wife,  Alice  Trinkle.  Appellant  Everett  Harris  was 
made  a  party  for  the  sole  reason  that  he  was  occupy- 
ing a  building  on  the  real  estate  described  in  the  mort- 
gage as  tenant  of  the  Trinkles. 

Alice  Trinkle  filed  her  answer  in  two  paragraphs,  the 
substance  of  which  is  that  at  the  time  of  the  execution 
of  the  note  and  mortgage  she  was  the  wife  of  Christo- 
pher C.  Trinkle;  that  she  and  her  husband  then  were, 
and  ever  since  have  been,  the  owners  of  said  real  es- 
tate as  tenants  by  the  entireties ;  that  no  part  of  the  con- 
sideration for  the  note  and  mortgage  was  paid  to  her 
in  cash  or  by  check  or  draft  payable  to  her  order ;  that 
no  part  of  said  consideration  was  for  her  separate  use 
or  for  the  betterment  of  her  separate  property  or  busi- 
ness, or  for  the  joint  use  of  herself  and  husband ;  that 
said  note  and  mortgage  were  given  for  money  borrowed 
by  her  husband,  and  that  said  money  was  paid  ovei'  to 
him;  and  that  she  executed  the  note  and  mortgage  as 
surety  for  her  husband,  and  not  otherwise. 

To  her  answer  the  association  filed  a  reply  in  three 
paragraphs,  numbered  1,  2  and  5.  The  first  is  a  gen- 
eral denial.  The  second  paragraph  is  in  the  following 
words :  "The  plaintiff  for  a  second  and  further  para- 
VOL.  65—27 
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graph  of  its  reply  to  the  second  and  third  paragraphs 
of  the  separate  answer  of  the  defendant,  Alice  Trinkle, 
herein,  says  that  at  the  execution  of  the  note  and  mort* 
gage  sued  upon  in  the  plaintiff's  complaint,  the  defend- 
ant, Alice  Trinkle,  and  her  co-defendant,  Christopher 
C.  Trinkle,  made  an  application  to  this  plaintiff  for  a 
loan  of  seven  hundred  ($700.00)  Dollars  and  for  which 
loan  made  by  this  plaintiff  to  them  said  Alice  Trinkle 
and  her  co-defendant,  Christopher  C.  Trinkle,  executed 
said  note  and  mortgage  in  suit ;  that  at  the  time  of  mak- 
ing said  application  the  said  Alice  Trinkle  and  her  co- 
defendant,  Christopher  C,  Trinkle,  made  and  filed  there- 
with an  affidavit,  duly  sworn  to  by  each  of  them,  before 
an  officer  authorized  to  administer  oaths,  and  which 
said  affidavit  is  in  the  words  and  figures  following, 
to  wit: 

"Affidavit 

"  'State  of  Indiana,  Montgomery  County,  SS : 

"  'Christopher  C.  Trinkle  and  Alice  Trinkle  being 
duly  sworn  upon  their  oaths  say  they  are  over  21 
years  of  age.  That  they  are  the  owners  of  the  real 
estate  proposed  to  be  mortgaged  by  tiiem  to  tiie 
Ladoga  Building  Loan  Fund  and  Savings  Associa- 
tion, to  secure  a  loan  of  $700.00  situate  in  Mont- 
gomery County,  Indiana,  described  in  their  appli- 
cation for  a  loan  hereto  attached,  dated  March  14, 
1912,  and  that  they  are  in  possession  thereof. 
"  'Affiants  further  say  that  they  have  not  conveyed 
said  Real  Estate  or  any  part  thereof.  That  they 
have  not  encumbered  the  same  or  any  part  thereof 
by  mortgage,  vendor's  lien,  mechanic's  lien,  lease 
or  otherwise,  except  as  hereinafter  stated.  That 
they  have  not  become  replevin  bail.  There  are 
no  judgments  against  them  nor  suits  pending 
against  them ;  that  no  judgment  against  them  has 
been  paid  by  surety  or  replevin  bail.  That  the 
premises  have  not  nor  has  any  part  thereof  been 
sold  upon  any  mortgage  to  the  Congressional 
School  Fund.  That  there  is  no  unredeemed  tax 
sale  against  the  property  or  any  part  of  it,  nor  sale 
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^  for  street  nor  other  municipal  assessments.  That 
the  only  encumbrance  on  the  property  is  nothing. 
"  That  the  money  obtained  by  said  loan  will  be 
used  to  pay  the  purchase  price  of  real  estate  con- 
veyed to  Christopher  C.  Trinkle  and  Alice  Trinkle, 
his  wife,  as  tenants  by  entirety.  No  part  of  said 
$700.00  will  be  used  for  the  benefit  of  any  other 
person  except  Alice  C.  Trinkle. 

"  That  Christopher  C.  Trinkle  and  Alice  Trinkle 
make  this  affidavit  for  the  purpose  of  inducing  the 
said  Ladoga  Building  Loan  Fund  and  Savings  As- 
sociation to  make  them  a  loan  of  $700.00. 

"'(Signed)     Christopher  C.  Trinkle 

"  'Alice  Trinkle. 

"'Subscribed  and  sworn  to  by  Christopher  C. 
Trinkle  and  Alice  Trinkle  before  the  undersigned 
John  Harrigan,  a  Notary  Public  in  and  for  said 
County  and  State,  this  16th  day  of  March,  1912. 
(SEAL)     My  Commission  Expires  April  7, 1914.' " 

"The  plaintiff  says  that  it  had  no  knowledge  of  the 
use  to  which  said  loan  was  to  be  put ;  that  it  knew  noth- 
ing of  the  circumstances  and  condition  of  said  Alice 
Trinkle  and  her  codefendant,  Christopher  C.  Trinkle; 
that  relying  upon  said  representations  and  believing 
them  to  be  true,  and  believing  that  the  said  Alice 
Trinkle  and  her  codefendant,  Christopher  C.  Trinkle, 
were  procuring  said  loan  for  the  purpose  of  paying 
the  purchase  price  of  said  real  estate  described  in  the 
plaintiff's  complaint  and  that  no  part  of  said  money 
was  to  be  used  for  the  benefit  of  her  husband  or  any 
other  person,  but  that  the  entire  sum  was  to  be  used 
for  the  use  and  purpose  set  out  in  said  affidavit,  this 
plaintiff  did  make  said  loan  to  said  Alice  Trinkle  and 
her  codefendant,  Christopher  C.  Trinkle,  and  took  their 
mortgage  and  note  therefor." 

The  substance  of  the  fifth  paragraph  is  as  follows: 
That  the  Trinkles  filed  with  the  association  their  joint 
application  for  a  loan  of  $700;  that  said  application 
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was  accompanied  by  their  joint  affidavit  in  which  thejr 
stated,  among  other  things : 

'That  the  money  obtained  by  said  loan  will  be 
used  to  pay  the  purchase  price  of  real  estate  con- 
veyed to  Christopher  C.  Trinkle  and  Alice  Trinkle, 
his  wife,  as  tenants  by  entirety.  No  part  of  said 
$700.00  will  be  used  for  the  benefit  of  any  other 
person  except  Alice  Trinkle.  That  Christopher  C. 
Trinkle  and  Alice  Trinkle  make  this  affidavit  for 
the  purpose  of  inducing  the  said  Ladoga  Building 
Loan  Fund  and  Savings  Association  to  make  them 
a  loan  of  $700.00." 

That  the  association  had  no  knowledge  of  the  use  to 
which  said  loan  was  to  be  put,  other  than  as  stated  in 
said  affidavit ;  that  it  knew  nothing  of  the  circumstances 
and  condition  of  the  Trinkles  other  than  the  inf ormar 
tion  derived  from  their  representations;  that,  relying 
upon  their  representations  and  believing  them  to  be 
true,  the  association  made  said  loan  to  them  and  took 
their  note  and  mortgage  therefor ;  that  the  Trinkles,  at 
and  prior  to  the  procuring  of  the  loan  and  prior  to  the 
execution  of  the  note  and  mortgage,  were  represented 
by  their  agent  Charles  W.  Ross ;  that  in  the  negotiations 
the  association  had  no  dealings  direct  with  the  Trinkles 
or  either  of  them  and  did  not  know  either  of  them,  but 
relied  wholly  upon  1;he  statements  made  by  their  agent 
and  upon  the  statements  contained  in  their  said  affi- 
davit ;  that  the  Trinkles,  through  their  said  agent,  rep- 
resented to  the  association  that  the  purpose  in  procur- 
ing the  loan  was  to  pay  the  purchase  price  of  the  real 
estate  to  be  mortgaged  by  them,  which  real  estate  was 
owned  by  them  jointly  as  tenants  by  the  entireties; 
that  at  the  request  and  under  the  directions  of  the 
Trinkles  the  money  constituting  the  loan  was  paid  to 
them  jointly;  that  said  payment  was  made  by  check 
payable  "to  the  order  of  Chas.  W.  Ross,  Agent,  *  *  * 
For  Completion  of.  Loan,  Christ.  C.  Trinkle  and  Wife" ; 
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that  said  check  was  in  the  sum  of  $684.95,  being  the 
full  amount  of  the  loan  less  the  cost  of  procuring  and 
examining  an  abstract  of  title  and  other  incidental  ex- 
penses, all  of  which  the  Trinkles  had  agreed  to  pay; 
that  in  truth  said  check  was  payable  to  the  order  of 
Alice  Trinkle  and  Christopher  C.  Trinkle ;  and  that  the 
proceeds  of  said  check  were  paid  to  the  Trinkles  by 
their  agent  and  that  they  jointly  received  the  full 
amount  thereof  and  that  it  was  actually  used  for  the 
benefit  of  their  joint  real  estate  held  by  them  as  ten- 
ants by  the  entireties.  Wherefore,  plaintiff  says  that 
defendants,  and  each  of  them,  are,  by  their  acts  and 
representations  and  the  facts  aforesaid,  estopped,"  etc. 
To  the  second  and  fifth  paragraphs  of  reply  Alice 
Trinkle  demurred  on  the  ground  that  neither  paragraph 
states  facts  sufficient  to  avoid  her  defense.  In  the 
memorandum  accompansdng  her  demurrer  two  objec- 
tions are  pointed  out,  viz.:  (1)  That  it  is  not  averred 
that  the  money  loaned  was  paid  to  Alice  Trinkle  in  cash 
or  by  check  or  draft  payable  to  her  order;  (2)  that  the 
reply  affirmatively  shows  that  the  money  loaned  was 
not  paid  to  Alice  Trinkle  in  cash  or  by  check  or  draft 
payable  to  her  order,  but  was  paid  by  check  payable 
to  the  order  of  Charles  W.  Ross,  agent.  Her  demurrer 
was  overruled  as  to  each  paragraph.  Christopher  C. 
Trinkle  filed  his  answer  in  which  he  averred  the  same 
facts  averred  in  the  answer  filed  by  his  wife,  claiming 
that  because  the  mortgage  is  void  as  to  her  it  cannot 
be  foreclosed  against  him.  To  his  answer  the  associa- 
tion replied  in  two  paragraphs,  numbered  3  and  4.  The 
third  is  a  general  denial,  and  the  fourth  avers  the  same 
facts  averred  in  its  second  paragraph  of  reply  to  the 
answer  of  Alice  Trinkle.  To  the  fourth  paragraph  of 
reply  Christopher  C.  Trinkle  demurred  on  the  identical 
grounds  stated  in  the  demurrer  filed  by  his  wife.  His 
demurrer  was  overruled.    The  court  made  a  general 
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finding  for  the  association,  and  rendered  personal  judg- 
ment against  both  the  Trinkles  and  a  decree  of  fore- 
closure. The  overruling  of  each  demurrer  is  assigned 
as  error. 

It  will  be. observed  that  the  fifth  paragraph  of 
the  reply  to  the  answer  of  Alice  Trinkle  has  a  double 
iaspect.  The  facts  therein  stated  controvert  her  claim 
that  she  executed  the  note  and  mortgage  as  surety  for 
her  husband,  and  they  also  invoke  the  equitable  prin- 
ciple of  estoppel.  In  disposing  of  the  controversy  be- 
tween the  parties  the  primary  question  to  be  determined 
by  the  trial  court  was,  Did  Alice  Trinkle  execute  the 
note  and  mortgage  as  surety?  The  question  of  estoppel 
is  entirely  secondary ;  for  if  in  truth  she  did  not  execute 
the  note  and  mortgage  as  surety,  then  there  is  no  occa- 
sion to  invoke  the  principle  of  estoppel.  Whether  she 
is  surety  or  a  principal  is  to  be  determined  from  the 
facts.     A  surety  is  one  who  becomes  bound 

1.  simply  for  the  accommodation  of  his  principal 
and  receives  no  consideration  for  the  favor  he 
bestows.    The  test  of  suretyship  is  the  receipt 

2.  of  the  consideration.  If  the  money  was  paid  to 
her  and  her  husband,  and  was  used  by  them  to 

pay  the  purchase  price  of  real  estate  held  by  them 
jointly  as  tenants  by  the  entireties,  then  she  is  not  a 
surety,  but  a  principal.  Harbaugh  V.  Tanner  (1904), 
163  Ind.  574,  71  N.  E.  145 ;  Union  Nat  Bank  V.  Finley 
(1913),  180  Ind.  470,  103  N.  E.  110.  Under  the  facts 
averred  in  the  reply  she  and  her  husband  are  joint  prin- 
cipals. In  contemplation  of  law  each  received  the  en- 
tire consideration  and  neither  is  surety  for  the 

3.  other.  Having  received  the  consideration  jointly, 
and  having  applied  it  on  the  purchase  price  of 

the^real  estate  held  by  them  by  the  entireties,  the  lender 
is  entitled  to  a  judgment  against  both  husband  and  wife 
and  to  a  decree  of  foreclosure  against  said  real  estate. 
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Sharpe  V.  Baker  (1912),  51  Ind.  App.  547,  96  N.E.  627, 

99  N.  E.  44 ;  Union  Nat  Bank  V.  Finley,  supra.    Now, 

it  so  happens  that  all  the  facts  averred  in  said 

4.  fifth  paragraph  tend  to  contradict  the  wife's 
claim  that  she  is  surety  for  her  husband,  and 
therefore  they  were  all  admissible  under  the  gen- 

5.  eral  denial.  Baltie  v.  Sear  (1891),  131  Ind.  301, 
28  N.  E.  707.    At  this  point  we  might  dispose  of 

the  controversy  as  to  said  fifth  paragraph  on  the  ground 
that  since  the  facts  alleged  therein  were  admissible 
under  the  general  denial  she  could  not  have  been  in- 
jured by  the  overruling  of  her  demurrer  thereto,  were 

it  not  for  the  rule  which  requires  that  matter  in 
6. .  estoppel  must  be  specially  pleaded.     Wehh  v.  John 

Hancock,  etc.,  Ins.  Co.  (1903),  162  Ind.  616,  69 
N.  E.  1006,  66  L.  R.  A.  632.  If  the  duplicity  of 
said  fifth  paragraph  had  been  pointed  out  and 
a  separation  required  (Works'  Practice  §494),  or 
if  a  special  finding  had  been  made,  the  situation 
would  have  been  simplified.  As  it  is,  we  cannot  know 
on  which  theory  the  finding  rests.  Therefore  we  are 
called  upon  to  determine  whether  the  said  fifth  para- 
graph is  good  on  the  theory  of  estoppel.  Assuming, 
then,  that  in  truth  she  is  surety  for  her  husband,  is 
she  estopped  from  taking  advantage  of  the  fact  of 
suretyship  to  the  injury  of  the  appellee?  The  estoppel, 
if  any,  must  arise  out  of  the  fact  that  her  conduct,  by 
which  she  induced  the  association  to  make  the  loan,  was 
of  a  character  to  mislead  and  deceive,  and  in  fact  did 
mislead  and  deceive  the  association.  2  Pomeroy,  Eq. 
Jurisp.  (3d  ed.)  §801  et  seq. 

The  general  rule  is  that  an  obligor  cannot  plead 
suretyship  as  against  the  obligee  unless  the  obligee  had 

notice  of  the  fact  of  suretyship  at  the  time  of 
7.    entering  into  the  contract.    But  this  rule  does 

not  apply  where  the  obligor  is  a  married  woman. 
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One  who  contemplates  loaning  money  to  a  married 

woman  is  bound  to  make  inquiry  concerning  the  facts 

bearing  on  the  question  of  suretyship.    But,  having 

made  due  inquiry,  he  may  rely  on  her  statements 

8.  and  representations,  and  act  accordingly.  He  is 
not  required  to  assume  a  sort  of  guardianship 
over  her  and  see  to  it,  at  his  peril,  that  the  fund  is  ulti- 
mately and  providently  applied  to  her  use  and  benefit. 
Of  course,  the  transaction  throughout,  like  any  other 
transaction,  must  be  characterized  by  good  faith.  Vogel 
v.  Leichner  (1885),  102  Ind.  55,  1  N.  E.  554.  This  was 
the  law  when  the  legislature  enacted  the  following  stat- 
ute, being  §7856  Bums  1914,  Acts  1903  p.  394 :  'That 
any  married  woman  who  shall  hereafter  execute  her 
promissory  note,  bond  or  other  evidence  of  indebted- 
ness, and  deliver  the  same  to  any  person,  firm  or  cor- 
poration for  the  purpose  of  securing  a  loan,  and  such 
person,  firm  or  corporation  shall  make  such  loan  and 
shall  pay  the  proceeds  thereof  to  such  married  woman 
in  cash,  or  by  check  or  draft  drawn  payable  to  her 
order,  and  such  married  woman  shall  state  under  oath 
in  writing  the  purpose  for  which  such  borrowed  money 
is  to  be  used,  and  if  such  affidavit  shall  show  the  same 
to  be  for  her  own  separate  use  or  the  betterment  of  her 
property,  or  separate  business,  she  shall  not  be  per- 
mitted thereafter  to  claim  that  such  loan  was  made  for 
the  use  or  benefit  of  any  person  other  than  herself/' 

It  appears  from  Alice  Trinkle's  answer,  from  said 
fifth  paragraph,  from  the  memorandum  filed  with  the 
demurrer,  and  from  the  briefs  of  both  parties,  that  this 
statute  is  the  source  of  all  the  strife  in  this  case.  Coun- 
sel for  appellants  contend  that  the  facts  averred  in  said 
fifth  paragraph  do  not  bring  the  transaction  within  the 
statute,  and  that  therefore  there  can  be  no  estoppel. 
Ck>unsel  for  the  appellee  contend  that  the  facts  averred 
therein  do  bring  the  transaction  within  the  statute,  and 
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further  contend  that  said  facts  are  sufficient  to  consti- 

ute  an  estoppel  in  pais  regardless  of  the  statute.    The 

statute  is  narrow  in  its  scope  and  has  no  applica- 

9.  tion  to  transactions  wherein  the  proceeds  of  the 
loan  is  not  paid  ''in  cash,  or  by  check  or  draft 

drawn  payable  to  her  order."  Union  Nat.  Bank  v.  Finley, 
supra.  If  the  consideration  for  her  obligation  had  been 
paid  to  her,  in  good  faith,  in  the  form  of  a  certificate  of 
deposit,  or  Liberty  Bonds,  or  real  estate,  or  any  other 
kind  of  property,  would  her  status  thereby  be  altered? 
What  does  the  mere  form  in  which  the  considera- 

10.  tion  happens  to  be  passed  have  to  do  with  the 
equitable  principle  of  estoppel  ?  Surely  it  must  be 

held  that  this  statute,  within  its  scope,  is  merely  de- 
claratory of  the  law  as  announced  by  the  Supreme 
Court  prior  to  its  enactment;  that  the  legislature  did 
not  intend  thereby  to  abrogate  the  law  of  estoppel  in 
all  cases  not  within  the  statute;  and  that  the  prior 
statutory  declaration  that  a  married  woman  "shall  be 
bound  by  an  estoppel  in  pais  like  any  other  person"  still 
stands  as  the  law  of  this  state.  §7853  Bums  1914, 
§5117  R.  S.  1881;  Indianapolis  Brewing  Co.  v.  Behnke 
(1907),  41  Ind.  App.  288,  81  N.  E.  119. 

The  main  reason  for  enacting  the  statute  forbidding 
married  women  to  enter  into  contracts  of  suretyship 
was  to  prevent  them  from  squandering  their  property 
as  sureties  for  improvident  husbands.  Harhaugh  v. 
Tanner,  supra.  But  a  married  woman  will  not  be  per- 
mitted to  use  this  disability  (privilege)  as  a  shield  to 
protect  her  in  the  perpetration  of  fraud.  She  will  be 
held  to  the  same  degree  of  honesty  and  fair  dealing  that 
is  required  of  others.  Kelley  v.  York  (1915),  183  Ind. 
628, 109  N.  E.  772.  Where  for  the  purpose  of  inducing 
another  to  grant  her  a  loan  she  makes  represen- 

11.  tations  concerning  the  matter  of  suretyship  in 
the  form  of  a  solemn  affidavit,  and  her  repre- 
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sentations  are  acted  upon  in  good  faith,  she  cannot  be 
permitted  to  avoid  her  obligation  on  the  ground  that  her 
sworn  statements  are  false,  even  though  the  transaction 
does  not  come  within  the  provisions  of  §7856,  supra. 
In  view  of  the  facts  averred  in  said  fifth  paragraph,  to 
permit  the  Trinkles  to  defeat  the  loan  association  would 
be  a  reproach  to  the  law  and  a  travesty  on  justice.  We 
hold  therefore  that  said  fifth  paragraph  is  good  on  the 
theory  of  estoppel,  mot  because  the  transaction  comes 
within  said  §7856,  supra,  but  independently  of  said  sec- 
tion. 

From  what  we  have  said  concerning  said  fifth  para- 
graph, it  follows  that  the  facts  averred  in  each  of  the 
second  and  fourth  paragraphs  of  the  reply  are  also  suf- 
ficient to  constitute  an  estoppel,  regardless  of  the  pro- 
visions of  §7856,  supra.  The  court  did  not  err  in  any 
of  the  rulings  on  said  demurrers. 

Judgment  affirmed. 

Note. — Reported  in  117  N.  E.  542.  Husband  and  wife :  repre- 
sentations of  wife,  estoppel,  57  Am.  St.  178;  right  to  defend  on 
ground  of  wife's  suretyship  in  execution  of  incumbrance  on  prop- 
erty held  by  entireties  to  secure  husband's  debt,  66  L.  R.  A.  637. 
See  under  (7-10)  21  Cyc  1346. 


In  re  Denton.    In  re  Good. 

[No.  10,024.    FOed  October  80,  1917.] 

1.  Master  and  Servant. — Workmen's  Campenaation  Act. — Con* 
struetian. — Permanent  Partial  DiscJfUity. — Loaa  or  Impairment 
of  Member. — ^Where,  in  an  accident,  an  employe  suffers  the  loss 
of  a  member  or  the  destruction  of  a  physical  sense  for  which 
provision  is  specifically  made  by  §31  of  the  Workmen's  Com^ 
pensation  Act,  Acts  1915  p.  392,  or  suffers  an  injury  resulting 
in  permanent  partial  disability  for  which  provision  is  not  spe^ 
dfically  made  by  that  section,  compensation  must  be  awarded 
under  such  section,  and,  when  so  awarded  it  is  in  lieu  of  all 
other  compensation  for  the  particular  permanent  partial  dis^ 
ability,  but  the  section  does  not  by  its  terms  exclude  compen- 
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sation  for  other  injuries  sustained  in  the  same  accident  for 
which  provision  is  made  by  other  sections  of  the  act,  nor  does 
it  purport  to  cover  cases  of  the  loss  of  two  or  more  members 
of  a  particular  class,  unless  the  injury  results  only  in  a  per- 
manent partial  disability,    p.  430. 

2.  Master  and  Servant. — Workmen's  Compensation  Act, — Com^ 
pensation, — Temporary  Total  Discubility  and  Permanent  Partial 
Disability. — ^Where  an  employe,  in  one  accident,  suffers  an  in- 
jury producing  a  permanent  partial  disability,  such  as  the  loss 
of  an  arm  or  impairment  in  its  use,  and  also  a  distinct  injury 
resulting  in  temporary  total  disability,  neither  §31  of  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  governing  awards 
of  compensation  for  permanent  partial  disabUity,  nor  any  other 
provision  of  the  act,  bars  the  injured  employe  from  obtaining 
additional  compensation  for  temporary  total  disability,  as  pro- 
vided in  §29.    p.  431. 

3.  Master  and  Servant. — Workmen's  Compensation  Act. — Com^ 
pensation  for  Concurrent  Disabilities, — Payment. — Consecutive 
Running  of  Periods. — Where  an  employe  is  entitled  to  compen- 
sation, under  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  for  a  permanent  partial  disability,  governed  by  §31, 
and  also  for  temporary  total  disability,  under  §29,  the  injuries 
being  sustained  in  the  same  accident,  compensation  should  be 
awarded  at  the  rate  of  fifty-five  per  cent,  of  the  average  weekly 
wages,  and  the  periods  should  run  consecutively,  but  not  to 
extend  beyond  500  weeks,  and  the  total  amount  of  compensa- 
tion should  not  exceed  |5,000.    p.  438. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  Denton  and  one  Good.  Certified 
questions  of  law  by  the  Industrial  Board.  Questions 
answered. 

Caldwell,  J. — ^The  facts  in  the  Denton  case  pending 
before  the  Industrial  Board,  as  certified  to  this  court, 
are  in  substance  as  follows:  On  September  2,  1915, 
Denton,  an  employe  of  the  Union  Hominy  Company, 
suffered  in  one  and  the  same  accident  the  following 
physical  injuries:  First,  an  injury  to  the  left  arm 
necessitating,  and  resulting  in,  its  amputation  above  the 
elbow  joint;  secondly,  a  fracture  of  the  sacrum,  one  of 
the  pelvic  bones.    The  results  of  the  fracture  of  the 
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sacrum  have  been  as  follows,  as  certified  by  the  board : 
Denton  was  confined  to  his  bed  for  nine  months  and 
to  the  hospital  for  twelve  months.  Since  the  accident 
and  by  reason  of  the  fractured  sacrum,  he  has  continu- 
ously been  unable  to  work.  He  is  improving,  and  in  all 
probability  will  be  sufficiently  recovered  from  said  frac- 
ture to  do  work  of  a  light  character  at  the  end  of  100 
weeks  from  the  date  of  the  injury,  and  at  the  end  of 
150  weeks  from  the  date  of  the  injury  he  will  probably 
be  completely  recovered  from  the  fracture.  The  cir- 
cmnstances  are  such  as  to  entitle  Denton  to  compensa- 
tion under  the  Workmen's  Compensation  Act.  (Acts 
1915  p.  892).  In  our  discussion  of  this  case,  we 
shall  assume  that  probabilities  are  reduced  to  certain- 
ties, and  that  there  was  a  partial  recovery  from  the  ef- 
fects of  the  fracture  at  the  end  of  100  weeks,  and  that 
there  will  be  a  complete  recovery  at  the  end  of  150 
weeks,  as  indicated. 

The  facts  in  the  Good  case  are  in  substance  as  fol- 
lows :  On  May  15, 1916,  Good,  an  employe  of  the  Dairy 
Queen  Manufacturing  Company,  suffered  in  one  and  the 
same  accident  the  following  physical  injuries:  First, 
dislocation  of  right  elbow  joint  and  certain  fractures 
of  the  right  arm  and  forearm,  as  a  result  of  which 
there  is  a  seventy-five  per  cent,  permanent  impairment 
of  the  use  and  function  of  said  arm;  secondly,  a  frac- 
ture of  the  surgical  head  of  the  right  femur,  as  a  re- 
sult of  which  fracture  of  the  femur  Good  was  totally 
disabled  for  work  for  a  period  of  twenty-two  weeks. 
The  circumstances  are  such  as  to  entitle  Good  also  to 
compensation  under  the  Workmen's  Compensation  Act, 
supra. 

Under  the  provisions  of  §31  of  the  Workmen's  Com- 
pensation Act,  supra,  the  Industrial  Board  propounds  to 
this  court  the  following  question,  seeking  our  opinion 
for  guidance  in  determining  said  cases.    1.    Is  Denton 
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entitled  to  compensation  for  200  weeks  for  the  loss  of 
his  arm,  and  also  to  compensation  for  the  period  of 
disability  beyond  fourteen  days  resulting  from  the 
fracture  of  the  sacrum?  2.  Is  Good  entitled  to  com- 
pensation for  the  seventy-five  per  cent,  permanent  im- 
pairment of  the  use  of  his  right  arm,  and  also  to  com- 
pensation for  the  period  of  disability  beyond  fourteen 
days,  resulting  from  the  fracture  of  the  femur? 

In  each  of  these  cases  we  are  required  to  deal  with  a 
permanent  partial  disability,  based  on  the  loss  or  im- 
pairment of  a  member,  and  also  with  a  temporary  total 
disability,  based  on  an  injury  to  a  distinct  member,  both 
disabilities  in  each  case  resulting  from  injuries  suffered 
in  one  and  the  same  accident.  While  it  is  probable  that 
the  injury  in  each  case  that  resulted  in  such  permanent 
partial  disability  contributed  also  to  produce  total  dis- 
ability for  a  time,  the  statement  of  facts  is  to  the  ef- 
fect that  the  fracture  of  the  sacrum  in  the  one  case 
and  the  fracture  of  the  femur  in  the  other  case  pro- 
duced such  total  disability. 

Section  31  of  the  Workmen's  Compensation  Act, 
supra,  is  in  part  as  follows:  "For  injuries  in  the  fol- 
lowing schedule  the  employe  shall  receive  in  lieu  of  all 
other  compensation  a  weekly  compensation  equal  to 
fifty-five  per  cent,  of  his  average  weekly  wages  for  the 
periods  stated  against  such  injuries  respectively,  to-wit: 
(a)  For  the  loss  by  separation  of  not  more  than  one 
phalange  of  a  thumb  *  ♦  *  15  weeks.  ♦  ♦  ♦ 
(h)  For  the  loss  by  separation  of  one  arm  at  or  above 
the  elbow  joint  200  weeks.  *  *  ♦  In  all  other  cases 
of  permanent  partial  disability  ♦  ♦  ♦  compensa- 
tion in  lieu  of  all  other  compensation  shall  be  paid  when 
and  in  the  amount  determined  by  the  Industrial  Board, 
not  to  exceed  fifty-five  per  cent,  of  average  weekly 
wages  per  week  for  a  period  of  two  hundred  weeks." 

It  will  be  observed  that  §31  deals  only  with  injuries 
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which  result  in  permanent  partial  disability:  First, 
with  such  a  disability  based  on  the  loss  of  a  mem- 
ber, as  one  thumb,  finger,  arm,  eye,  etc.,  or  the 
destruction  of  the  physical  sense  of  hearing.  For  such 
a  disability  based  on  the  loss  of  a  member  or  the  de- 
struction of  such  physical  sense,  specifically  mentioned, 
there  is  provided  in  each  case  a  fixed  period  of  compen- 
sation ranging  from  fifteen  weeks  to  200  weeks.  The 
section  recognizes  that  there  may  be  cases  of  perma- 
nent partial  disability  other  than  those  based  on  in- 
juries specifically  mentioned,  as,  among  others,  the  loss 
of  more  than  one  member  of  a  given  class,  or  the  per- 
manent impairment  of  a  member,  and  as  to  any  such 
other  case  the  section  authorizes  the  board  to  fix  the 
period  of  compensation  not  exceeding  200  weeks,  how- 
ever. Compensation  when  so  fixed  is  exclusive  of  all 
other  compensation  for  the  specific  injury  that  results 
in  permanent  partial  disability,  even  though  such  in- 
jury results  immediately  in  temporary,  but  not  per- 
mament,  total  disability.  Where,  in  an  accident,  an 
employe  suffers  the  loss  of  a  member  or  the  destruc- 
tion of  a  physical  sense  for  which  provision  is  specif- 
ically made  by  §31,  or  suffers  an  injury  resulting  in 
permanent  partial  disability  for  which  provision  is  not 
specifically  made  by  said  section,  compensation  must  be 
awarded  under  that  section,  and  when  so  awarded  it  is 
"in  lieu  of  all  other  compensation"  for  the  particular 
permanent  partial  disability.  The  section  does  not  by 
its  terms  exclude  compensation  for  other  injuries  suf- 
fered in  the  same  accident  for  which  provision  is  made 
by  other  sections  of  the  act  (Marhoffer  v.  Marhoffer 
[1917],  220  N.  Y.  543,  116  N.  E.  379),  nor  does  it  pur- 
port to  cover  cases  of  the  loss  of  two  or  more  members 
of  a  particular  class,  as  two  eyes,  two  hands,  two  or 
more  fingers,  etc.,  unless  the  injury  results  only  in  a 
permanent  partial  disability.    In  the  latter  case  the 
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general  provisions  of  the  section  are  applicable.  Specif- 
ically, Denton  is  entitled  under  §31  to  compensation  for 
200  weeks  for  the  loss  of  his  arm,  and  Good  under  that 
section  is  entitled  to  compensation  for  such  reasonable 
time  as  may  be  fixed  by  the  board  for  the  permanent 
partial  impairment  of  his  arm,  but  there  is  nothing  in 
the  terms  of  §31  that  excludes  the  former's  right  to 
compensation  based  on  the  disability  caused  by  the  frac- 
ture of  his  sacrum,  or  the  latter  to  compensation  based 
on  the  disability  resulting  from  the  fracture  of  his 
femur. 

It  is  apparent  from  a  consideration  of  the  act  that 
had  Denton  suffered  no  other  injury  than  the  frac- 
tured sacrum,  and  Good  no  other  than  the  frac- 
2.  tured  femur,  resulting  in  each  case  in  a  tempo- 
rary total  disability,  as  certified  by  the  board, 
each  would  be  entitled  to  compensation  under  certain 
sections  of  the  act  other  than  §31.  If,  then,  Denton  and 
Good  are  not  entitled  to  compensation  respectively  for 
the  temporary  total  disability  involved  in  the  case  of 
each  respectively,  it  must  be  by  reason  of  the  perma- 
nent partial  disability  also  involved  and  the  compensa- 
tion provided  therefor  by  §31.  It  will  be  observed  that 
the  period  of  total  disability  in  the  Denton  case,  result- 
ing from  the  fractured  sacrum,  is  shorter  than  the  pe- 
riod of  compensation  fixed  by  §31  for  the  loss  of  Den- 
ton's arm,  and  also  that  in  the  Good  case,  the  period  of 
total  disability  resulting  from  the  fractured  femur  is 
shorter  than  the  period  of  compensation  that  might 
reasonably  be  expected  to  be  determined  by  the  board 
under  the  general  provision  of  §31  for  a  seventy-five 
per  cent,  permanent  impairment  of  an  arm.  Under 
such  circumstances,  we  have  determined  that  §31  does 
not  by  its  terms  purport  to  bar  either  Denton  or  Good 
from  compensation  based  on  the  temporary  total  dis- 
ability involved  in  his  case.    We  proceed  to  the  ques- 
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tion  whether  any  provision  found  elsewhere  in  the  act 
or  whether  its  general  spirit  has  such  effect. 

Section  81,  as  we  have  said,  is  confined  to  cases  of 
permanent  partial  disability.  It  covers  all  cases  of  that 
class.  Section  29  deals  with  all  cases  of  total  disability, 
both  permanent  and  temporary,  excepting,  however,  a 
temporary  total  disability  that  might  result  from  an 
injury  that  comes  within  the  provisions  of  §31,  result- 
ing ultimately  in  a  permanent  partial  disability.  Sec- 
tion 29  is  to  the  effect  that  there  shall  be  paid  to  the 
injured  workman  during  total  disability,  exclusive  of 
the  first  two  weeks,  a  weekly  compensation  equal  to 
fifty-five  per  cent,  of  his  average  weekly  wages  for  a 
period  not  to  exceed  500  weeks.  We  construe  §30  as 
applicable  only  to  cases  of  temporary  partial  disability. 
Otherwise  it  is  in  conflict  with  the  general  provisions  of 
§31.  Section  30  is  to  the  effect  that  in  cases  of  partial 
disability,  the  injured  workman  shall  be  paid  "during 
such  disability,^'  exclusive  of  the  first  two  weeks,  but 
for  a  period  not  exceeding  300  weeks,  a  weekly  com- 
pensation equal  to  half  of  the  difference  between  his 
"average  weekly  wages"  and  the  weekly  wages  at  which 
he  is  actually  employed  after  the  injury.  Sections  33 
and  35  deal  with  successive  permanent  partial  disabil- 
ities. The  former  is  to  the  effect  that  where,  in  an 
^nplojmient,  a  workman  receives  a  permanent  injury, 
and  subsequently  in  some  other  employment  he  receives 
another  permanent  injury,  such  as  is  specified  in  §31 
(and  consequently  a  partial  injury),  he  shall  be  enti- 
tled to  compensation  for  the  latter  in  the  same  amount 
as  if  the  previous  injury  had  not  occurred.  The  latter 
section  is  to  the  effect  that  where  a  workman  receives 
a  permanent  partial  injury,  and  subsequently  receives 
in  the  same  emplo3anent  another  permanent  partial  in- 
jury, the  two  injuries  not  amounting  to  total  perma- 
nent disability,  he  shall  be  entitled  to  compensation  for 
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both  injuries  payable  by  extending  the  period  rather 
than  by  increasing  the  weekly  compensation.  Section 
34  we  construe  as  follows:  Where,  while  a  workman 
is  receiving  or  is  entitled  to  compensation  for  some  in- 
jury, he  suffers  in  the  same  employment  a  subsequent 
injury  for  which  compensation  is  payable,  the  injury  in 
neither  case  being  a  permanent  partial  injury  such  as 
is  Covered  by  §31,  "he  shall  not  at  the  same  time  be 
entitled  to  compensation  for  both  injuries  ♦  ♦  ♦ 
but  he  shall  be  entitled  to  compensation  for  that  injury, 
and  from  the  time  of  that  injury  which  will  cover  the 
longest  period  and  the  largest  amount  payable  under 
this  act." 

There  is  no  other  section  of  the  act  that  deals  with 
the  subject  of  the  amount  and  period  of  compensation 
for  injuries  resulting  in  disability.  It  is  apparent  that 
there  is  no  section  directed  specifically  to  such  a  situa- 
tion as  we  have  here,  where  in  one  and  the  same  acci- 
dent a  workman  suffers  an  injury  producing  a  perma- 
nent partial  disability  such  as  comes  within  the  provi- 
sions of  §31,  and  also  a  distinct  injury  resulting  in  a 
temporary  total  disability.  Section  31  plainly  requires 
that  compensation  be  awarded  for  the  former.  Sec- 
tion 29  just  as  plainly  requires  that  compensation  be 
awarded  for  the  latter  were  the  situation  not  compli- 
cated by  the  existence  of  the  former.  What  is  there 
in  either  the  letter  or  the  spirit  of  the  act  that  denies 
compensation  for  the  latter  disability  based  on  the  mere 
fact  that  it  arose  and  existed  in  conjunction  or  con- 
temporaneous with  the  formei^? 

Like  questions  have  been  considered  by  courts  of 
other  jurisdictions,  operating  under  statutes  similar  to, 
but  not  identical  with,  ours.  The  New  York  act  pro- 
vides as  the  sole  rate  of  compensation  applicable  to  all 
cases  two-thirds  of  the  average  weekly  wages  of  the 
Vol.  65—28 
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workman  involved.  As  in  case  of  our  act,  there  are 
certain  fixed  periods  of  compensation  specified  for  cer- 
tain permanent  partial  disabilities,  as  the  loss  of  a  hand, 
etc.,  the  period  being  flexible  within  limits  as  to  other 
disabilities,  but  no  compensation  being  allowed  for  the 
first  two  weeks  thereof.  In  Fredenburg  v.  Empire 
United  Rye.  (1915),  168  App.  Div.  618,  170  App.  Div. 
942, 154  N.  Y.  Supp.  851,  a  workman  suffered  the  loss  of 
a  foot  resulting  in  a  permanent  partial  disability.  For 
such  an  injury  the  New  York  act  specifies  205  weeks 
as  the  compensation  period.  In  the  same  accident,  the 
workman  suffered  other  injuries  sufficiently  serious  to 
disable  him  totally  for  sixteen  weeks,  such  injuries  not 
belonging  to  the  class  for  which  fixed  periods  of  com- 
pensation were  provided.  There  the  Appellate  Divi- 
sion of  the  Supreme  Court  held  that  it  was  proper  to 
award  compensation  for  205  weeks  based  on  the  loss 
of  the  foot,  but  improper  to  award  concurrent  compen- 
sation based  on  disability  resulting  from  such  other 
injuries,  since  to  do  so  would  be  awarding  compensa- 
tion in  excess  of  the  statutory  rate  of  two-thirds  of  the 
average  weekly  wages  per  week.  It  is  intimated,  but 
not  decided,  that  if  at  the  end  of  the  period  of  205 
weeks,  disability  on  account  of  such  other  injuries 
should  continue,  the  workman  might  be  entitled  to  a  fur- 
ther award  based  on  such  continued  disability.  In 
Marhoffer  V.  Marhoffer,  supra,  a  workman  suffered  the 
loss  of  a  fmger,  resulting  in  a  permanent  partial  disabil- 
ity, for  which  the  New  York  act  specified  a  compensa- 
tion period  of  thirty  weeks.  In  the  same  accident  the 
workman  received  other  injuries  resulting  in  a  total 
disability  continuing  ten  weeks.  The  industrial  com- 
mission awarded  compensation  for  eight  weeks,  based 
on  the  latter  disability,  and  also  thirty  weeks'  additional 
compensation,  based  on  the  former  disability,  to  begin 
at  the  expiration  of  the  eight-week  period.    The  Court 
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of  Appeals,  three  justices  dissenting,  reversed  the 
order  of  the  Supreme  Court  affirming  the  award,  hold- 
ing that  compensation  was  improperly  awarded  for 
the  temporary  total  disability,  and  dismissing  that 
claim.  The  court  said :  ''Concurrent  awards  and  con- 
secutive awards  based  on  separate  items  of  physical 
impairment,  disconnected  from  earning  power,  alike 
ignore  the  fundamental  principle  that  the  basis  of  com- 
pensation is  a  sum  payable  weekly  for  a  fixed  time  dur- 
ing which  the  employe  is  actually  or  presumptively 
totally  or  partially  disabled  and  non-productive." 

Limron  v.  BMr  (1914),  181  Mich.  76, 147  N.  W.  546, 
Ann.  Cas.  1916C  1108,  is  practically  to  the  same  effect 
as  the  New  York  decisions.  See  criticism  in  5  N.  C.  C. 
A.  866,  note.  The  New  York  and  Michigan  acts  are 
similar  to  ours  in  that  by  each  of  such  acts  there  is  pro- 
vided but  a  single  rate  of  weekly  compensation  appli- 
cable to  all  cases  of  total  disability  and  permanent  par- 
tial disability.  Such  rate  under  the  New  York  act  is 
662/3  per  cent,  of  the  average  weekly  wages;  under 
the  Michigan  act,  fifty  per  cent.,  and  under  the  Indiana 
act  fifty-five  per  cent.  Under  each  of  such  acts  the 
compensation  period  for  certain  permanent  partial  dis- 
abilities as  those  resulting  from  the  loss  of  a  foot,  or  a 
hand,  etc.,  is  specifically  fixed,  while  for  injuries  result- 
ing in  total  disability,  compensation  continues  during 
disability,  within  certain  limits,  however,  as  500  weeks 
in  Michigan  and  Indiana.  Our  interpretation  of  the  de- 
cisions to  which  we  have  referred  is  as  follows :  Where 
a  workman  suffers  a  single  injury,  such  as  the  loss  of 
a  foot,  resulting  in  fact  in  a  permanent  partial  disabil- 
ity, and  for  which  the  governing  act  fixes  a  definite  and 
certain  period  of  compensation,  as  125  weeks  in  Michi- 
gan, and  205  weeks  in  New  York,  the  law  assumes  the 
equivalent  of  a  total  disability  for  the  specified  period 
regardless  of  the  actual  duration  of  the  total  disability, 
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that  as  a  consequence,  force  being  given  to  such  as- 
sumption, the  workman  is  entitled  to  compensation  for 
the  specified  period,  although  the  actual  period  of  total 
disability  is  but  a  few  weeks,  or  many  weeks,  or  dur- 
ing all  or  more  than  such  specified  period;  that,  if  in 
the  same  accident,  the  workman  suffers  other  injuries 
belonging  to  a  class  for  which  specific  periods  of  com- 
pensation are  not  provided  by  the  act,  and  if  the  latter 
injuries  result  in  total  disability  for  all  or  a  substan- 
tial part  of  the  compensation  period  specified  for  the 
former  injuries,  yet  for  the  latter  injuries  the  work- 
man is  not  entitled  to  additional  compensation,  because 
the  compensation  for  the  former  injury  is  awarded  on 
the  assumption  of  a  total  disability  continued  for  the 
specified  period,  and  that  as  a  consequence  the  assump- 
tion embraces  the  actual  total  disability  resulting  from 
the  latter  injury;  that  if  the  latter  injury  acting  alone 
or  in  conjunction  with  the  former  results  in  disability 
extending  beyond  the  period  specified  for  the  former, 
the  workman  is  entitled  to  compensation  during  such 
disability  not  exceeding,  however,  the  maximum  period 
fixed  by  the  act. 

We  are  unable  to  harmonize  these  decisions  with  our 
act.  Section  31  provides  that  for  certain  injuries  there 
shall  be  awarded  compensation  for  certain  periods  defi- 
nitely fixed,  as  200  weeks  for  the  loss  of  an  arm,  and 
for  other  cases  of  permanent  partial  disability,  as  the 
permanent  impairment  of  an  arm,  compensation  shall 
be  paid  for  a  period  not  exceeding  200  weeks,  and  that 
compensation  so  awarded  shall  be  in  lieu  of  all  other 
compensation  for  the  particular  injury.  This  section 
deals  with  such  injuries  not  from  the  standpoint  of  any 
total  disability  that  may  result  temporarily  or  any  dis- 
ability that  may  continue  through  the  period  fixed  by 
the  section,  but  from  the  standpoint  of  the  consequent 
permanent  disability,  and  resulting  diminution  in  earn- 
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ing  power  extending  through  life.  The  specific  por- 
tions of  the  Hsection  assume  that  from  the  respective 
scheduled  injuries  a  handicap  of  a  certain  gravity  will 
result,  for  which  compensation  is  arbitrarily  fixed,  re- 
gardless of  the  actual  disability  and  loss  of  capacity. 
Where  a  workman  suffers  an  injury  covered  by  §31, 
he  is  entitled  to  the  compensation  fixed  by  that  section, 
not  because  of  the  actual  extent  of  the  resulting  disabil- 
ity, but  because  the  section  so  declares.  It  is  possible 
for  a  case  to  arise  where  the  loss  of  an  arm,  in  the 
absence  of  other  injuries,  may  by  reason  of  complica- 
tions totally  disable  a  workman  for  more  than  200 
weeks.  His  compensation,  however,  under  §31,  his 
total  disability  not  being  permanent,  would  be  limited 
to  200  weeks.  It  :s  possible,  however,  in  case  of  such 
an  injury,  that  the  workman  may  in  a  short  time  be 
able  to  follow  some  line  of  work  in  which  he  may  be 
able  to  earn  substantial  wages,  possibly  equal  to  his 
former  wages.  Nevertheless,  under  §31,  he  would  be 
entitled  to  compensation  for  200  weeks,  although  dur- 
ing a  considerable  portion  of  that  time  he  was  earn- 
ing or  receiving  substantial  wages.  Such  are  the  lim- 
its of  the  workman's  rights  under  §31.  In  the  same 
accident,  a  workman  may,  as  here,  suffer  not  only  an 
injury  for  which  compensation  is  payable  under  §31, 
but  also  some  other  injury  for  which,  if  it  occurred 
alone,  compensation  would  be  awarded  under  §29.  As 
we  have  said,  the  former  injury  might  produce  actual 
loss  of  earning  power  for  but  a  short  time.  The  latter, 
however,  of  its  own  force,  or  in  conjunction  with  the 
former,  might  produce  total  disability  terminating  only 
at  the  expiration  of  the  compensation  period  fixed  by 
§31  for  the  former  injury,  as  200  weeks  for  the  loss  of 
an  arm.  If  it  be  held  that  in  the  assimied  case  the  fact 
that  the  workman,  under  §31,  is  entitled  to  compensa- 
tion for  200  weeks^  based  on  the  former  injury,  shall 
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deprive  him  of  all  compensation  based  on  the  latter  in- 
jury,  it  appears  to  us  that  there  is  denied  the  workman 
a  substantial  benefit  to  which  he  is  entitled  under  the 
act,  and  that  thereby  the  "in  lieu  of  all  other  compen- 
sation" provisions  of  §31  are  not  confined  to  injuries 
covered  by  such  section,  but  that  their  scope  is  extended 
to  injuries  for  which  compensation  is  provided  by  §29. 

Possibly  a  workman's  compensation  act  might  ap- 
pear more  logical  and  scientific,  possibly  more  in  har- 
mony with  a  sound  economic  policy,  if  compensation  in 
all  cases  were  measured  by  actual  disability  and  loss  of 
earning  capacity,  regardless  of  the  nature  and  number 
of  distinct  injuries  from  which  it  resulted.  Such  a 
construction  of  our  act  would  force  us  to  ignore  §31. 

We  conclude  that  both  the  submitted  questions  should 
be  answered  in  the  affirmative. 

A  further  problem  suggested  by,  but  not  included  in, 

the  questions  submitted,  is  as  follows :    Where,  as  here, 

compensation  must  be  awarded  for  two  distinct 

8.  injuries,  suffered  in  the  same  accident,  should  the 
periods  of  compensation  run  concurrently  or  con- 
secutively, under  our  act?  Specifically  directing  our 
attention  to  the  Denton  case,  Denton,  as  we  have  said, 
is  entitled  to  compensation  for  200  weeks  under  the 
provisions  of  §31,  based  on  the  loss  of  his  arm.  It  will 
be  the  duty  of  the  board  to  determine  as  a  fact  the  dura- 
tion or  probable  duration  of  disability  produced  by  the 
fracture  of  the  sacrum  considered  apart  from  his  other 
injury,  and  thus  to  determine  the  period  of  compensa- 
tion based  on  that  injury.  Such  period  will  apparently 
be  shorter  than  that  fixed  for  the  loss  of  the  arm.  The 
question  then  is.  Should  the  board  award  to  Denton 
double  compensation — ^that  is,  110  per  cent,  of  his  aver- 
age weekly  wages  for  the  shorter  period,  and  single  com- 
pensation, that  is,  fifty-five  per  cent,  of  his  average 
weekly  wages  for  the  residue  of  the  longer  period — or 
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should  the  two  periods  be  aggregated,  the  one  following 
the  other  in  effect,  and  compensation  be  awarded  at 
the  fifty-five  per  cent,  rate  for  the  aggregated  period? 
Our  act  does  not  specifically  answer  this  question.  We 
are  therefore  required  to  gather  from  its  provisions  its 
general  spirit  and  intent. 

It  will  be  observed  that  with  the  possible  exception 
of  cases  of  temporary  partial  disability  governed* by 
§30,  and  cases  governed  by  the  latter  part  of  §37,  the 
act  fixes  but  one  rate  of  compensation  applicable  to  all 
injuries,  regardless  of  the  degree  or  duration  of  dis- 
ability. That  rate  is  fifty-five  per  cent,  of  the  average 
weekly  wages.  This  rate  at  any  event  is  the  limit  of 
weekly  compensation  fixed  by  the  act.  The  amount  of 
compensation  is  graduated  to  the  quality  and  quantity 
of  disability  by  providing  a  flexible  period.  The  ex- 
treme of  the  period,  however,  is  fixed  by  §29  at  500 
weeks,  and  the  extreme  amount  of  compensation  is  lim- 
ited by  §40  to  $5,000.  This  rate  of  compensation  is 
provided  by  §29  for  cases  of  total  disability,  by  §31  for 
cases  of  permanent  partial  disability,  and  by  §37  for 
cases  of  death  resulting  from  injuries,  there  being  per- 
sons totally  dependent.  Evidently  there  is  back  of  the 
act  a  legislative  intent  to  provide  for  the  injured  work- 
man and  those  dependent  on  him  a  weekly  compensa- 
tion sufficient  to  ward  away  want,  and  at  the  same  time 
to  foster  a  spirit  of  frugality  that,  if  possible,  a  subse- 
quent period  of  destitution  may  be  averted.  The  pur- 
pose was  to  provide  a  weekly  payment  as  small  as  rea- 
sonably possible,  its  smallness  to  be  compensated  by  a 
period  made  as  long  as  reasonably  possible.  Such  in- 
tent is  indicated,  among  other  particulars,  by  the  pro- 
visions of  §43,  forbidding  compensation  in  a  lump  sum, 
except  under  special  circumstances,  and  then  only  by 
action  of  the  board;  also  by  the  terms  of  §35  to  the 
effect  that  where  a  workman  is  entitled  to  compensation 
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for  more  than  one  injury  under  that  section,  "the  total 
compensation  shall  be  paid  by  extending  the  period,  and 
not  by  increasing  the  amount  of  weekly  compensation." 
To  determine  that  in  cases  such  as  are  involved  here 
the  periods  of  compensation  should  run  concurrently 
would,  in  our  opinion,  violate  the  spirit  and  purpose  of 
the  act.  It  is  therefore  our  judgment  that  in  such  cases 
compensation  should  be  awarded  at  the  fifty-five  per 
cent,  rate,  and  that  the  periods  should  run  consecutively, 
but  not  to  extend  beyond  500  weeks,  and  that  the  total 
amount  of  compensation  should  not  exceed  $5,000. 

Note. — R^orted  in  117  N.  E.  520.  Workmen's  compensation: 
total  or  partial  disability,  recovery,  L.  R.  A.  1916 A  136,  254, 
li.  R.  A.  1917D  167.    See  also  note  ante  365. 


Hayward  v.  Hayward,  Administrator,  et  al. 

[No.  9,216.     Filed  April  26,  1917.     Rehearing  denied  June  2S, 
1917.    Transfer  denied  October  30,  1917.] 

1.  Pleading. — Answers. — Allegations  in  Petition, — Admission  hy 
Failure  to  Traverse. — Facts  alleged  in  a  petition  for  distribu- 
tion of  a  decedent's  estate  must  be  taken  as  conceded,  where 
not  traversed  by  answer,    p.  446. 

2.  Appeal.  —  Review.  —  Ruling  on  Demurrer  to  Answer.  —  Re- 
versal.— Where  judgment  was  rendered  against  plaintiff  on  his 
refusal  to  plead  over  after  the  overruling  of  his  demurrers  to 
paragraphs  of  answer,  if  any  one  of  such  paragn^'aphs  is  grood 
as  against  demurrer,  it  alone  is  sufficient  to  support  the  judg- 
ment, and  the  cause  will  be  affirmed,    p.  448. 

3.  DoMiciL. — Residence. — Domicil  means  more  than  residence, 
since  a  domicil  is  a  residence  at  a  particular  place,  accompanied 
with  positive  or  presumptive  proof  of  an  intention  to  remain 
there  for  an  unlimited  time,  and,  while  a  man  may  have  several 
residences  at  the  same  time,  he  can  only  have  one  domicil  at  a 
time  and  may  be  a  resident  of  a  particular  locality  without 
having  a  domicil  there,    p.  449. 

4.  DoMiCHi. — Change  of  Domicil. — What  Constitutes. — ^To  consti- 
tute a  change  of  domicil  there  must  be  residence  at  another 
place,  and  an  intention  to  abandon  the  old  domicil  and  to  ac- 
quire a  new  one.    p.  450. 
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5.  Insane  Persons. — Residenee, — Aequiaitian, — Where  one  men- 
tally incompetent  was  removed  by  relatives  from  one  state  to 
another,  and  was  maintained  and  cared  for  in  the  latter  until 
her  death,  she  acquired  a  residence  there,    p.  460. 

6.  DOMiciL. — Change  of  by  Incompetent  Person, — Intent, — Time 
of  Residence. — Where  one  mentaUy  incompetent  was  removed 
by  relatives  from  her  domicil  in  one  state  to  another  state,  she 
could  not,  because  of  her  mental  incapacitu^  have  formed  an 
intention  to  change  her  domicil,  and  the  lengrth  of  time  that 
she  resided  in  the  latter  state  is  of  itself  unimportant,    p.  451. 

7.  Domicil. — Nature  of. — The  term  ''domicil"  is  expressive  of  a 
relation  between  person  and  place,  and  indicates  various  de- 
grees of  comprehensiveness,  as  there  may  be  a  national  domicil, 
relating  to  residence  in  a  nation,  a  quasi-national  domicil,  re- 
lating to  residence  in  a  state,  and  a  municipal  or  domestic  dom- 
icil, relating  to  residence  in  a  county,  township  or  municipality, 
p.  451. 

8.  Domicil.  —  Change  of.  —  Incompetent  Persona, — Descent  and 
Distribution. — ^As  a  change  in  municipal  domicil  involves  no 
laws  aifecting  the  descent  and  distribution  of  property  the 
courts  are  more  liberal  in  recognizing  the  power  of  a  proper 
representative  to  change  the  municipal  domicil  of  an  incom- 
petent person  or  a  person  non  sui  juris  than  where  the  change 
is  of  national  or  quasi-national  domicil.    p.  451. 

9.  Domicil. — Quxisi-NationaL — Change  of. — Incompetent  Person. 
— Authority  of  One  not  Related. — ^Where  decedent  was  mentaUy 
incompetent,  the  mother  of  her  next  of  kin,  who  was  not  related 
to  deceased  by  blood  and  not  her  legal  guardian,  could  not  on 
her  own  motion  or  at  request  of  decedent  aifect  a  change  in 
the  latter's  domicil  from  one  state  to  another  so  as  to  change 
the  law  governing  the  descent  and  distribution  of  property, 
p.  452. 

10.  Domicil. — Insane  Persons. — Change  of  Domicil. — Powers  of 
Guardian. — The  guardian  of  an  insane  person  does  not  have 
the  power  or  authority,  by  virtue  of  his  office,  on  his  own 
motion  to  change  the  legal  domicil  of  his  ward  from  one  state 
to  another,  so  as  to  aifect  the  distribution  or  succession  of  the 
ward's  property  on  his  decease,  and  especially  where  the  ward, 
although  residing  in  the  jurisdiction  of  the  appointment,  is 
legally  domiciled  in  another  state,    p.  460. 

11.  Insane  Persons. — Guardians. — Jurisdiction  of  Court. — Stat- 
utes.— Primarily,  in  the  absence  of  a  statute,  cJiancery  courts 
have  jurisdiction  in  matters  affecting  the  welfare  and  the  per- 
sonal property  and  rights  of  the  insane,  but  in  this  state  such 
power  is  lodged  by  §3101  et  seq.  Bums  1914,  Acts  1895  p.  205, 
in  courts  having  probate  jurisdiction,  and  where  a  guardian  is 
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appointed  his  powers  and  duties,  as  prescribed  by  §§3068,  3107 
Bums  1914,  §§2521,  2551  R.  S.  1881,  must  be  performed  under 
the  court's  supervision,    p.  461. 

12.  DoMiciL. — DonUeil  of  Insane  Person. — Change  of. — Powers 
of  GtuMxUan, — Order  of  Court, — ^An  appointed  guardian  may 
change  the  quasi-national  domicil  of  his  ward  only  by  pro- 
ceeding under  an  order  of  court,    p.  462. 

13.  Judgment.  — Conclusiveness, — Residence^ — CoUcUeral  A  ttack. 
— ^Where  a  court,  with  power  to  act  in  the  general  subject- 
matter  involved,  determines  a  jurisdictional  question  of  resi- 
dence in  a  proceeding  to  appoint  a  guardian,  or  administrator, 
the  determination  of  the  court  for  the  purposes  of  executing 
the  involved  trust  and  transacting  the  business  thereof  is  con- 
clusive against  collateral  attack,    p.  464. 

14.  Insane  Persons.  —  Appointment  of  Gucurdian.  —  StcUute. — 
Scope, — Section  3101  Bums  1914,  Acts  1895  p.  205,  governing 
proceedings  to  determine  whether  an  'inhabitant"  of  the  county 
is  of  unsound  mind  and  incapable  of  managfing  his  own  estate, 
is  broad  enough  to  be  applicable  in  a  proceedings  to  determine 
the  mental  competency  of  a  person  having  property  and  an 
established  business  in  this  state,  and  living  here  imder  circum- 
stances indicating  a  permanency  of  residence,  although  his 
legal  domicil  is  in  fact  elsewhere,    p.  465. 

15.  Insane  Persons. — Guardian. — Appointment. — Statute. — Sec- 
tions 3105,  3106  Burns  1914,  §§2549,  2550  R.  S.  1881,  relating 
to  the  appointment  of  guardians  for  insane  persons,  apply  to 
cases  where  the  insane  persons  are  outside  the  state  or  county, 
but  property  belonging  to  them  is  located  therein,    p.  465. 

16.  Insane  "Persons.— Adjudication  of  Insanity  in  Guardianship 
Proceedings, — Scope  of  Inquiry, — Conclusiveness  of  Judgment. 
— An  adjudication  of  unsoundness  of  mind,  in  a  proceeding 
under  §3101  et  seq.  Bums  1914,  Acts  1895  p.  205,  for  the  ap- 
pointment of  a  guardian  for  a  person  of  unsound  mind,  is  not 
conclusive,  as  to  the  sanity  of  the  person  involved,  in  another 
proceeding  in  which  is  questioned  his  mental  capacity  in  some 
respect  other  than  the  management  of  his  own  estate,    p.  467. 

17.  Insane  Persons. — Appointment  of  Gua/rdian. — Interest  of 
Ptiblic, — ^A  proceeding  for  the  appointment  of  a  guardian  for 
an  insane  person  is  based  on  the  theory  that  the  public  has  an 
interest  in  their  welfare  and  in  the  preservation  of  their  prop- 
erty, and  the  public  rather  than  the  person  instituting  the  pro- 
ceeding is  the  real  party  in  interest,    p.  467. 

18.  Insane  Persons. — Adjudication  of  Insanity  m  Gwvrdianship 
Proceeding, — Scope, — Conclusiveness, — Where  one  mentally  in- 
competent was  removed  by  a  relative  from  her  legal  domicil 
in  Kentucky  to  Indiana,  and  subsequently,  while  residing  in 
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this  state,  she  was  adjudged  of  unsound  mind  and  a  guardian  was 
appointed  to  manage  her  estate  under  the  provisions  of  §3101 
et  seq.  Bums  1914,  Acts  1895  p.  205,  the  court's  determination 
of  the  question  of  her  inhabitancy  in  that  proceeding  was  con- 
clusive only  for  the  purposes  thereof,  and  was  not  an  adjudi- 
cation of  domicil  for  the  purpose  of  determining  what  laws 
govern  the  descent  and  distribution  of  her  personal  property, 
p.  468. 
19.  Pleading.  —  CompladnU — Admissions. — Sufficiency^ — ^A  com- 
plaint which  merely  alleges  that  certain  relatives  of  one  men- 
tally incompetent  removed  her  from  one  state  to  another  for 
the  purposes  of  care  and  medical  attention,  does  not  admit  that 
such  relatives  changed  her  domicil.    p.  469. 

From  Vanderburgh  Circuit  Court;  Edwin  Taylor, 
Special  Judge. 

Petition  by  Edward  J.  Hayward  for  tjie  distribution 
of  the  estate  of  Sarah  M.  Drew,  deceased,  opposed  by 
Charles  W.  Hajrward,  administrator,  and  others.  From 
the  judgment  rendered,  the  petitioner  appeals.  Re- 
versed. 

J.  W.  Blue,  Jr.,  John  H.  Foster  and  Walton  M. 
Wheeler,  for  appellant. 
Cunningham  &  Ortmeyer,  for  appellees. 

Caldwell,  J. — Sarah  M.  Drew  died  intestate  in 
Vanderburgh  county,  Indiana,  in  September,  1913.  By 
appointment  of  the  Vanderburgh  Circuit  Court,  appel- 
lee, Charles  W.  Hayward,  is  administrator  of  her  es- 
tate. Under  the  provisions  of  §2902  et  seq.  Bums 
1914,  Acts  1883  p.  158,  appellant  filed  a  petition  for  a 
partial  distribution  of  the  estate  among  the  heirs.  To 
the  petition  the  appellee,  adminstrator,  filed  paragraphs 
of  answers  numbered  third,  fourth  and  seventh,  among 
others  unimportant  here.  The  other  appellees  filed  like 
answers  bearing  like  numbers. 

Appellant's  demurrer  addressed  severally  to  each  of 
said  paragraphs  of  answer  filed  by  the  adminstrator 
was  overruled.  There  was  a  like  ruling  on  appellant's 
demurrer  addressed  severally  to  each  of  said  para- 
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graphs  of  answer  filed  by  the  other  appellees.  The 
paragraphs  of  answer  other  than  the  third,  fourth  and 
seventh,  being  withdrawn,  judgment  was  rendered 
against  appellant  for  failure  and  refusal  to  plead  over. 
The  errors  assigned  are  based  on  the  rulings  on  the 
demurrers. 

The  further  facts  disclosed  by  the  petition  are  to  the 
following  effect:  The  administrator  has  paid  all  the 
debts  of  the  estate,  and  has  in  his  possession  for  dis- 
tribution among  the  heirs  personal  assets  amounting  to 
about  $16,000.  Decedent  at  the  time  of  her  death  was 
seventy-five  years  of  age.  Prior  to  February  1,  1907, 
she  had  for  many  years  been  legally  domiciled  at  Smith- 
land  in  the  St^te  of  Kentucky.  February  1,  1907,  she 
had  become  enfeebled  in  body  and  mind,  and  incapable 
of  providing  for  her  wants,  or  of  determining  any  ques- 
tion for  herself.  She  had  no  relatives  living  in  or  near 
Smithland.  Thereupon  on  said  day,  appellees,  who  are 
nephews  and  nieces,  and  Virginia  Hayward,  their 
mother,  having  learned  of  decedent's  condition,  took 
charge  of  her  and  brought  her  to  Evansville,  in  Vander- 
burgh county,  for  care  and  medical  attention.  Appel- 
lees shortly  thereafter  caused  proceedings  to  be  brought 
in  the  Vanderburgh  Circuit  Court,  pursuant  to  which 
a  guardian  was  appointed  over  the  person  and  estate 
of  decedent,  and  thereafter  until  her  death  appellees 
and  the  guardian  had  full  custody  and  control  of  de- 
cedent's person  and  estate,  and  kept  and  maintained 
her  in  Evansville,  Vanderburgh  county,  at  the  expense 
of  her  own  estate.  Decedent  at  the  time  of  her  removal 
from  Smithland  to  Evansville  and  at  all  times  there- 
after was  incapable  of  intelligent  action  in  her  own  be- 
half, or  of  forming  an  intention  with  reference  to  any 
change  of  residence  or  domicil,  and  she  did  not  attempt 
to  and  did  not  change  her  legal  domicil  from  Smith- 
land,  Kentucky,  but  that  place  remained  her  legal  resi- 
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dence  and  domicil  to  the  date  of  her  decease.  She  left 
as  her  only  heirs  at  law  appellant,  a  son  of  one  of  her 
deceased  brothers,  and  appellees,  Charles  W.,  Walter 
S.,  James  T.,  and  Ruby  Hayward,  and  Minnie  L.  Flick- 
ner  and  Adeline  Heard,  children  of  another  deceased 
brother.  The  petition  sets  out  certain  statutes  of  the 
state  of  Kentucky  to  the  effect  that  personal  property 
where  governed  by  the  laws  of  that  state  descends  to 
nephews  and  nieces  per  stirpes.  Appellant  prays  a  dis- 
tribution on  the  basis  of  one-half  to  him  and  one-half 
to  appellees  other  than  the  administrator. 

The  third  paragraph  of  answer  is  to  the  effect  that, 
February  1,  1907,  there  was  no  person  capable  of  prop- 
erly caring  for  decedent  except  appellant  and  appellees 
and  Virginia  A.  Hajrward,  the  mother  of  the  latter ;  that 
on  said  day  Virginia  A.  Hayward,  pursuant  to  the  re- 
quest of  decedent,  took  charge  and  custody  of  her  per- 
son and  removed  her  to  the  home  of  the  former  in 
Vanderburgh  county,  and  changed  and  moved  her  legal 
residence  and  domicil  from  Kentucky  to  Vanderburgh 
county,  Indiana ;  that  continuously  thereafter  until  her 
death  decedent  was  an  inmate  of  and  was  cared  for  in 
the  home  of  Virginia  A.  Hayward,  in  Vanderburgh 
county ;  that  all  the  acts  of  appellees  and  of  Virginia  A. 
Hayward  in  the  premises  were  done  for  the  welfare  of 
decedent,  and  not  for  the  purpose  of  changing  the  dis- 
tribution or  descent  of  her  personal  estate;  that  for 
many  years  prior  to  February  1, 1907,  and  continuously 
thereafter,  decedent's  entire  personal  estate  was  in 
Vanderburgh  county;  that  after  February  1,  1907,  de- 
cedent's legal  residence  and  domicil  was  not  changed 
from  Vanderburgh  county. 

The  fourth  paragraph  of  answer  is  to  the  effect  that 
for  many  years  prior  to  1908  decedent's  entire  per- 
sonal estate  was  in  Vanderburgh  county,  and  that 
throughout  that  year  and  continuously  thereafter  both 
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her  person  and  her  personal  estate  were  in  that  county. 
Facts  are  averred  to  the  effect  that  in  1908  the  Vander- 
burgh Circuit  Court,  by  a  proceeding  brought  and  regu- 
larly prosecuted  under  §3101  et  seq.  Bums  1914,  Acts 
1895  p.  205,  appointed  a  guardian  for  the  person  and 
estate  of  decedent  as  a  person  of  unsound  mind.  It 
is  averred,  also,  that  thereafter  neither  the  guardian 
nor  decedent  removed  the  legal  residence  and  domicil 
of  the  latter  from  Vanderburgh  county.  The  theory 
of  this  paragraph  is  that  by  said  proceeding  the  court 
adjudicated  that  the  legal  domicil  of  decedent  was  in 
Vanderburgh  county. 

The  seventh  paragraph  of  answer  alleges  generally 
that  in  a  proceeding  had  in  the  Vanderburgh  Circuit 
Court,  the  husband  of  appellee  Minnie  L.  Flickner  was 
appointed  guardian  of  decedent,  and  that  after  his  ap- 
pointment he  changed  and  removed  the  legal  residence 
and  domicil  of  decedent  from  Kentucky  to  Vanderburgh 
county,  Indiana. 

In  determining  the  sufficiency  of  the  respective  para- 
graphs of  answer,  it  must  be  taken  as  conceded  that 
the  actual  facts  are  that  on  February  1,  1907,  decedent 
was  legally  domiciled  in  the  State  of  Kentucky ;  that  on 
said  day,  and  at  all  times  thereafter,  she  was,  by  rea- 
son of  mental  infirmity,  incapable  of  intelligent  action 
in  her  own  behalf,  or  of  determining  any  question  for 
herself,  or  of  forming  any  intent  with  reference  to 
changing  or  choosing  a  domicil,  and  that  she  did  not 
by  any  act  and  intent  of  her  own  change  her  domicil 
from  Kentucky,  or  choose  one  in  Indiana.    These 

1.  facts  must  be  taken  as  conceded,  because  they  are 
so  averred  in  the  petition  and  are  not  traversed 
by  the  answers.  By  the  answers,  however,  appellees 
seek  to  avoid  the  force  and  effect  of  such  facts  as  fol- 
lows: By  the  third  paragraph,  that  Virginia  A.  Hay- 
ward, at  decedent's  request  changed  the  latter^s  domicil 
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from  Kentucky  to  Indiana;  by  the  seventh  paragraph, 
that  the  guardian,  a  stranger  to  decedent's  blood,  by 
virtue  of  his  authority  as  such  guardian,  changed  de- 
cedent's domicil  as  aforesaid ;  by  the  fourth  paragraph, 
iftiSit  the  real  facts  respecting  decedent's  domicil  may 
hot  be  inquired  into,  as  that  question  was  adjudicated 
and  set  at  rest  by  the  proceedings  wherein  a  guardian 
was  appointed  over  decedent's  person  and  estate. 

It  will  be  observed  that  primarily  the  sole  question 
for  our  determination  is  whether  under  the  averred 
facts  decedent  at  the  time  of  her  decease  was  domiciled 
in  Kentucky  or  Indiana.  The  importance  of  the  ques- 
tion consists  in  the  following:  If  decedent  was  domi- 
ciled in  Kentucky,  then  her  personal  estate  in  the  hands 
of  the  administrator  must  be  distributed  under  the  laws 
of  Kentucky.  By  such  laws,  as  pleaded,  the  personal 
estate  of  a  decedent,  as  we  have  said,  descends  to 
nephews  and  nieces,  where  they  are  the  sole  heirs,  per 
stirpes,  and  not  per  capita,  and  hence  if  that  law  gov- 
erns, appellant  is  entitled  to  a  full  one-half  of  the  per- 
sonal estate  of  decedent,  subject  to  distribution.  But 
if  decedent  at  her  decease  was  domiciled  in  Indiana, 
then  her  personal  estate  subject  to  distribution  must  be 
distributed  under  the  statutes  of  Indiana.  By  such 
statutes,  where  nephews  and  nieces  are  the  sole  heirs, 
they  take  the  personal  estate  per  capita  and  not  per 
stirpes.  It  follows  that,  if  the  laws  of  Indiana  govern, 
appellant  takes  one-seventh  of  decedent's  personal  es- 
tate in, the  hands  of  the  administrator  for  distribution, 
and  appellees,  other  than  the  administrator,  take  six- 
sevenths  thereof.  §2993  Bums  1914,  §2470  R.  S.  1881 ; 
Baker  V.  Bourne  (1891),  127  Ind.  466,  26  N.  E.  1078; 
Blake  v.  Blake  (1882),  85  Ind.  65. 

If  the  court  erred  in  its  ruling  on  the  demurrer  to 
each  of  said  paragraphs  of  answer,  this  case  must 
be  reversed.    If  any  one  of  such  paragraphs  is  good 
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2.  as  against  demurrer,  it  alone  is  sufficient  to  sup- 
port the  judgment,  and  the  cause  must  be  af- 
firmed. Williams  V.  Wood  (1915),  60  Ind.  App.  69, 
107  N.  E.  683,  and  cases. 

Appellees  argue  that,  in  order  that  a  person  of  un- 
sound mind  may  establish  his  domicil,  a  slight  degree 
of  understanding  is  sufficient,  and  that  the  mere  fact 
that  he  is  of  unsound  mind  does  not  necessarily  preclude 
him  from  establishing  his  domicil.  Appellees  cite  such 
cases  as  Culver's  Appeal  (1880),  48  Conn.  165;  Mowry 
V.  Latham  (1892),  17  R.  I.  480,  23  Atl.  13;  Talhot  V. 
Chamberlain  (1889),  149  Mass.  57,  20  N.  E.  305,  3  L. 
R.  A.  254.  While  not  doubting  the  soundness  of  these 
decisions,  the  principle  thereby  announced  is  not  appli- 
cable here.  No  question  of  the  mental  capacity  of  de- 
cedent to  change  or  establish  her  domicil,  or  whether 
she  did  change  it,  or  attempted  to  do  so,  is  involved 
under  the  pleadings  here.  The  effect  of  the  petition 
liere  is  that  decedent  did  not  have  the  mental  capacity 
to  change  her  domicil,  or  to  form  an  intent  to  that  end, 
and  that  she  did  not  change  her  domicil  from  Kentucky 
to  Indiana.  Appellees  by  their  answers  do  not  contro- 
vert such  allegations  in  the  petition.  On  the  contrary, 
they  impliedly  confess  that  the  petition  states  the  truth 
in  such  respects,  and  they  seek  to  avoid  the  force  of 
such  alleged  facts  by  pleading  new  matter :  First,  that 
Virginia  A.  Hajrward  changed  decedent's  domicil  from 
Kentucky  to  Indiana ;  secondly,  that  the  guardian  after 
his  appointment  made  such  change;  and,  thirdly,  that 
the  Vanderburgh  Circuit  Court,  in  a  proceeding  brought 
and  prosecuted,  adjudged  that  decedent's  real  domicil 
was  in  Indiana.  It  being  directly  averred  in  the  third 
paragraph  of  answer  that  Virginia  A.  Hajrward,  and 
in  the  seventh  paragraph  that  the  guardian,  changed 
decedent's  domicil,  as  alleged,  these  paragraphs  present 
for  our  determination  the  single  question  of  the  power 
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or  authority  of  such  respective  persons  in  behalf  of  de- 
cedent to  abandon  her  domicil  in  Kentucky,  and  to  es- 
tablish for  her  a  domicil  of  choice  in  Indiana.  The 
fourth  paragraph  presents  the  single  question  of 
whether  the  effect  of  the  proceeding  in  the  Vanderburgh 
Circuit  Court  was  to  adjudicate  that  decedent  was 
domiciled  in  this  state. 

The  question  of  when  and  under  what  circumstances 
the  removal  of  a  person  from  one  place  to  another  in 
search  of  health  will  indicate  a  change  of  domicil  is 
thoroughly  considered  in  a  note  to  Pickering  v.  Winch, 
9  L.  R.  A.  (N.  S.)  1159.  That  question,  although  urged 
upon  our  attention  by  appellees,  is  likewise,  for  reasons 
above  indicated,  not  pertinent  here. 

We  proceed  to  determine  the  sufficiency  of  the  an- 
swers, and  first  the  third  and  seventh  paragraphs.  On 
the  subject  of  the  relation  between  residence  and 

3.  domicil,  we  quote  the  following  from  Long  V. 
Ryan  (1878),  30  Grat.  (Va.)  718:  "There  is, 
however,  a  wide  distinction  between  domicil  and  resi- 
dence, recognized  by  the  most  approved  authorities 
everywhere.  Domicil  is  defined  to  be  a  residence  at  a 
particular  place,  accompanied  with  positive  or  pre- 
sumptive proof  of  an  intention  to  remain  there  for  an 
unlimited  time.  To  constitute  a  domicil,  two  things 
must  concur — ^first,  residence;  secondly,  the  intention  to 
remain  there.  ♦  ♦  ♦  Domicil,  therefore,  means 
more  than  residence.  A  man  may  be  a  resident  of  a 
particular  locality  without  having  a  domicil  there.  He 
can  have  but  one  domicil  at  one  and  the  same  time,  at 
least  for  the  same  purpose,  although  he  may  have  sev- 
eral residences." 

It  is  conceded  in  this  case  that  prior  to  the  time  when 
decedent  was  brought  from  Smithland,  Kentucky,  to 
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Evansville,  Indiana,  the  former  place  was  her 

4.  domicil.    Such  concession  includes  then  not  only 
that  her  residence  was  in  such  former  place,  but 

also  that  she  intended  to  remain  there  permanently  or 
indefinitely.  Such  place  then  was  her  residence  in  the 
sense  that  it  was  her  fixed  habitation;  a  place  from 
which  she  might  be  absent  temporarily  and  for  tempo- 
rary purposes,  but  which  she  regarded  as  her  perma- 
nent home  to  be  returned  to  when  the  purposes  of  her 
temporary  absence  had  been  accomplished.  Eventually 
she  came  to  Indiana.  It  is  urged  that  such  transfer  of 
her  bodily  presence  ripened  into  the  acquisition  of  a 
new  domicil,  a  domicil  of  choice  in  the  latter  place.  "To 
constitute  a  change  of  domicil  three  things  are  essen- 
tial: (1)  Residence  in  another  place;  (2)  an  inten- 
tion to  abandon  the  old  domicil;  and  (3)  an  intention 
of  acquiring  a  new  one,  or,  as  some  writers  express  it, 
there  must  be  an  animvs  non  revertendi  and  an  animus 
manendi,  or  animvs  et  factum.  (Authorities.)  The 
factum  is  the  transfer  of  the  bodily  presence  and  the 
animus  is  the  intention  of  residing  permanently,  or 
for  an  indefinite  period."  Pickering  v.  Winch,  supra. 
Dicey's  Rule  7  respecting  the  domicil  of  natural  per- 
sons is  thus  expressed:  "Rule  7. — Every  independent 
person  can  acquire  a  domicil  of  choice,  by  the  combina- 
tion of  residence  (factum)  and  the  intention  of  perma- 
nent or  indefinite  residence  (animus  manendi),  but  not 
otherwise."    Dicey,  Conflict  of  Laws  (2d  ed.)  108. 

There  is  no  doubt  that  decedent  acquired  a  residence 

in  Indiana,  and  that  she  retained  such  residence  until 

her  death,  using  the  term  "residence"  as  signi- 

5.  fying  bodily  presence  merely.     In  the  process  of 
acquiring  a  domicil  of  choice,  however,  residence 

or  length  of  residence  alone,  and  in  the  absence  of  the 
necessary  intent,  is,  as  we  have  indicated,  without  effect. 
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Dupuy  V.  Wurtz  (1873),  53  N.  Y.  556;  Pickering  V. 
Winch,  supra. 

In  the  case  at  bar,  as  presented  to  us,  the  fact  that 

decedent  remained  at  Evansville  a  long  time,  rather 

than  a  short  time,  is  of  itself  unimportant,  as 

6.  here  we  are  dealing  with  the  questions  of  power 
and  of  adjudication  as  indicated.    It  cannot  be 

said  here  that  decedent  left  Kentucky  with  the  intent 
of  abandoning  her  domicil,  or  that  she  came  to  Indiana 
with  the  intent  of  acquiring  a  new  domicil,  for  the  rea- 
son, as  we  have  indicated,  that  it  is  impliedly  conceded 
here  that  she  did  not  have  the  mental  capacity  to  form 
such  an  intent.  We  are  thus  brought  to  a  consideration 
of  the  question  whether  either  Virginia  A.  Hayward  or 
the  guardian  had  the  power  to  form  such  intent  for  her 
as  an  incompetent  person.    The  term  "domicil" 

7.  is  expressive  of  a  relation  between  person  and 
place.    As  used,  it  indicates  various  degrees  of 

comprehensiveness.  Thus,  such  term  may  relate  to 
permanency  of  residence  in  a  nation,  or  in  a  subdivi- 
sion exercising  quasi-sovereign  powers,  with  its  own 
system  of  laws,  as  a  state  of  the  federal  Union;  or  a 
smaller  subdivision  as  a  county,  township,  or  munici- 
pality. Hence  there  may  be  "national  domicil,"  relating 
to  residence  in  a  nation;  "quasi-national  domicil,"  re- 
lating to  residence  in  a  state ;  or  "municipal  domicil," 
sometimes  referred  to  as  "domestic  domicil,"  relating  to 
residence  in  a  county,  township  or  municipality.  The 
first  two  are  sometimes  included  in  the  term  "national 
domicil."    Jacobs,  Law  of  Domicil  §77. 

A  change  of  domicil  involving  a  state  of  this  coun- 
try and  a  foreign  country  or  two  states  of  the  federal 
Union  involves  also  a  change  in  the  laws  relating 

8.  to  the  succession  to,  or  distribution  of,  the  per- 
sonal property  of  a  decedent.     In  this  respect  a 

change  in  national  or  quasi-national  domicil  differs  from 
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a  change  in  mere  municipal  domicil,  or  from  one  part 
of  a  state  to  another.  For  such  reasons,  the  courts  are 
more  liberal  in  recognizing  the  power  of  a  proper  repre- 
sentative person  to  form  the  intent  and  perform  the  act 
requisite  in  changing  the  domicil  of  an  incompetent  per- 
son or  a  person  non  sui  juris,  where  the  change  relates 
to  municipal  rather  than  to  national  or  quasi-national 
domicil.  It  is  urged  that  the  national  or  quasi-national 
domicil  of  decedent  was  changed,  and,  if  so,  as  we  have 
said,  certain  laws  of  this  state  govern  the  distribution 
of  personal  property  and  are  substituted  for  laws  of 
Kentucky  of  a  like  nature. 

We  direct  our  attention  now  specifically  to  the  third 
paragraph  of  answer.    It  discloses  that  appellant  and 

appellees  were  the  next  of  kin  of  decedent  when 
9.     she  was  brought  to  Indiana;  that  Virginia  A. 

Hayward  was  not  related  to  decedent  by  ties  of 
blood,  but  that  she  was  the  widow  of  decedent's  brother ; 
that  Virginia  A.  Hajrward,  rather  than  such  next  of 
kin,  formed  the  intent  and  performed  the  act  neces- 
sary in  order  to  a  change  of  decedent's  domicil  from 
one  state  to  another.  We  know  of  no  text-book  or  de^ 
cided  case  that  may  be  pointed  to  as  supporting  a  con- 
tention that  under  the  facts  of  this  case  Virginia  A. 
Hajrward  had  the  power  or  authority  on  her  own  mo- 
tion or  at  the  request  of  decedent,  conceded  to  have  been 
incompetent,  to  affect  a  change  in  the  quasi-national 
domicil  of  the  latter.  We  are  therefore  required  to  hold 
the  third  paragraph  of  answer  to  be  insufficient,  and 
that  the  court  erred  in  overruling  the  demurrer  to  it. 
That  our  conclusion  is  sound  will  become  apparent,  as 
we  review  the  authorities.  In  support  of  the  third 
paragraph,  appellees,  reasoning  by  analogy,  resort  to 
the  case  of  infants  and  state  the  general  proposition 
that  after  the  death  of  the  parents  the  next  of  kin  of  an 
infant  having  its  custody  may  establish  its  domicil,  and 
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may  change  such  domicil  from  one  state  to  another.  It 
is,  a  sufficient  answer  to  such  proposition  that  the  third 
paragraph  of  answer  alleges  that  Virginia  A.  Hajrward 
had  the  custody  of  decedent,  and  that  she  was  not  the 
next  of  kin.  However,  we  proceed  to  review  the  fol- 
lowing authorities,  cited  by  appellees:  Churchill  V. 
Jackson  (1909),  132  Ga.  666,  64  S.  E.  691,  Ann.  Gas. 
1913E  1203,  49  L.  R.  A.  (N.  S.)  875;  Warren  V.  Hofer 
(1859) ,  13  Ind.  167 ;  Hiestand  V.  Runs  (1847) ,  8  Blackf . 
345,  46  Am.  Dec.  481;  Lamar  v.  Micou  (1884),  112  U. 
S.  452,  5  Sup.  Gt.  221,  28  L.  Ed.  751 ;  Lamar  V.  Midou 
(1884),  114  U.  S.  218,  5  Sup.  Gt.  857,  29  L.  Ed.  94; 
In  re  Benton  (1894),  92  Iowa  202,  60  N.  W.  614,  54 
Am.  St.  546. 

The  Ghurchill  case  involved  no  question  of  national  or 
quasi-national  domicil.  The  contest  there  was  respect- 
ing which  of  two  county  courts  in  the  state  of  Georgia 
had  jurisdiction  to  appoint  a  guardian  for  an  infant.  It 
was  held  that  where  the  parents  of  an  infant  are  dead, 
the  grandparents  having  its  custody  may  as  the  next  of 
kin  change  its  domicil  from  the  county  to  anottier,  and 
especially  where  such  custody  has  been  awarded  by  the 
decree  of  a  proper  court.  In  Hay  slip  V.  Gillis  (1905), 
123  Ga.  263,  51  S.  E.  326,  the  court  denied  the  existence 
of  such  a  power  in  a  person  who  is  a  stranger  to  the 
blood  of  the  child.  The  Warren  case  presented  the 
question  of  the  change  of  the  quasi-national  domicil 
of  a  child,  but  it  does  not  sustain  appellee's  contention. 
To  the  extent  that  it  may  be  considered  in  point,  its 
spirit  is  the  other  way.  The  Hiestand  case  involved  a 
question  whether  the  domicil  of  a  child  had  been 
changed  from  Ohio  to  Indiana,  and  also  the  author- 
ity of  an  uncle  by  marriage.  The  matter  of  domicil  is 
disposed  of  on  the  ground  that  the  child,  being  in  Indi- 
ana, but  legally  domiciled  in  Ohio,  arrived  at  an  age 
when  by  the  law  of  the  latter  state  she  was  authorized 
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to  choose  her  own  domicil,  and  that  she  chose  the  for- 
mer state.  The  Lamar  case  was  before  the  federal  Su- 
preme Court  twice,  first,  on  the  original  hearing  as 
reported  in  112  U.  S.  452.  We  quote  the  following  as 
indicating  the  doctrine  announced  in  that  case  in  the 
original  hearing :  'The  father,  and  after  his  death  the 
widowed  mother,  being  the  natural  guardian,  and  the 
person  from  whom  the  ward  derives  his  domicil,  may 
change  that  domicil.  But  the  ward  does  not  derive  a 
domicil  from  any  other  than  a  natural  guardian.  A 
testamentary  guardian  nominated  by  the  father  may 
have  the. same  control  of  the  ward's  domicil  that  the 
father  had.  Wood  V.  Wood,  5  Paige,  596,  605.  And 
any  guardian,  appointed  in  the  state  of  the  domicil  of 
the  ward,  has  been  generally  held  to  have  the  power 
of  changing  the  ward's  domicil  from  one  county  to 
another  within  the  same  state  and  under  the  same 
law.  (Authorities.)  .But  it  is  very  doubtful,  to  say 
the  least,  whether  even  a  guardian  appointed  in  the 
state  of  the  domicil  of  the  ward  (not  being  the  natural 
guardian  or  a  testamentary  guardian)  can  remove  the 
ward's  domicil  beyond  the  limits  of  the  state  in  which 
the  guardian  is  appointed  and  to  which  his  legal 
authority  is  confined.  (Authorities.)  It  is  quite  clear 
that  a  guardian  appointed  in  a  state  in  which  the  ward 
is  temporarily  residing  cannot  change  the  ward's  per- 
manent domicil  from  one  state  to  another."  It  is  evi- 
dent that  the  language  last  quoted  has  a  bearing  also 
on  the  seventh  paragraph  of  answer,  and  especially  the 
concluding  part  of  the  quotation,  since  the  seventh  para- 
graph of  answer  proceeds  on  the  theory  that  decedent's 
legal  domicil  was  in  the  State  of  Kentucky  when  the 
guardian  was  appointed,  although  she  was  residing  in 
Indiana,  and  that  under  such  circumstances  the  guard- 
ian undertook  to  change  her  domicil  to  the  latter  state. 
The  Lamar  case  when  it  was  up  for  rehearing  as  re- 
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ported  in  114  U.  S.  218  contains  some  language  sup- 
porting the  proposition  that  a  natural  guardian,  not 
a  parent,  may  change  the  quasi-national  domicil  of  an 
infant.  In  that  case,  however,  no  question  of  the  suc- 
cession of  property  was  directly  involved.  The  Benton 
case,  also,  to  some  extent  sustains  appellees'  proposi- 
tion in  that  it  also  holds  that  a  natural  guardian  other 
than  a  parent  may  change  the  quasi-national  domicil 
of  an  infant  so  as  to  vest  in  a  court  of  the  new  domicil 
jurisdiction  to  appoint  a  guardian  for  the  infant.  It  is 
expressly  said,  however,  in  the  opinion  that,  while  the 
next  of  kin  may  not  change  the  domicil  of  an  infant  so 
as  to  affect  its  rights  of  succession  or  of  property,  yet 
if  the  change  is  made  in  good  faith  a  new  domicil  may 
be  acquired  which  will  give  a  probate  court  jurisdiction 
to  appoint  a  guardian  at  law  for  it.  These  cases,  in 
any  event,  do  not  support  appellees'  contention  under 
the  facts  here,  since  Virginia  A.  Hayward  was  in  no 
sense  a  natural  guardian  of  decedent.  It  will  be  ob- 
served from  some  of  the  cases  above  discussed,  as  well 
as  other  cases  and  text-books  to  which  we  shall  refer, 
that,  in  determining  questions  of  the  power  of  a  guard- 
ian to  affect  a  change  in  the  domicil  of  an  incompe- 
tent or  a  person  non  sui  juris,  importance  is  attached 
not  only  to  the  question  whether  the  change  affects  the 
national  or  quasi-national  domicil  rather  than  merely 
the  municipal  domicil,  but  also  to  the  question  of  the 
nature  of  the  guardianship  and  the  source  of  the  guard- 
ian's power,  as  whether  he  is  a  natural  guardian,  as 
a  parent  or  next  of  kin,  a  testamentary  guardian,  as  one 
named  in  a  will,  or  a  guardian  appointed  in  a  court  pro- 
ceeding brought  to  that  end.  In  support  of  the  proposi- 
tion that  the  guardian  of  an  insane  person  may  estab- 
lish and  change  the  domicil  of  his  ward,  appellees  cite 
Brookover  V.  Kase  (1907),  41  Ind.  App.  102,  83  N.  E. 
524;  Anderson  V.  Anderson  (1869),  42  Vt  350,  1  Am, 
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Rep.  334;  Matter  of  Robitaille  (1912),  78  Misc.  Rep. 
108, 138  N.  Y.  Supp.  391.  In  the  Brookover  and  Ander- 
son cases,  respectively,  the  court  was  considering  a 
change  in  municipal  rather  than  quasi-national  domi- 
cil,  and  "v^at  is  said  in  each  of  these  cases  must  be  con- 
sidered accordingly.  The  Robitaille  case  presented  the 
question  whether  the  courts  of  a  province  of  Canada, 
rather  than  the  courts  of  New  York,  had  jurisdiction 
primarily  to  direct  the  administration  of  the  estate  of 
Robitaille  under  his  last  will  and  testament.  The 
question  of  jurisdiction  depended  on  whether  the  guard- 
ian of  Robitaille,  an  insane  person,  had -the  power  to 
transfer  the  ward's  domicil  from  New  York  to  Canada. 
The  court  held  that  under  the  peculiar  facts  and  for 
the  pui*poses  of  that  case  such  power  existed.  Briefly, 
such  facts  were  that  Robitaille  had  originally  been  domi- 
ciled in  Canada.  He  had  moved  to  New  York,  how- 
ever, engaged  in  business,  and  established  his  domicil 
there.  Subsequently  he  sold  his  business,  and  an- 
nounced his  intention  to  return  to  Canada  where  his 
people  lived.  Before  he  executed  his  intention,  he  sud- 
denly became  insane,  and  a  guardian  was  appointed. 
The  guardian  removed  him  to  Canada,  where  he  died 
testate.  An  analysis  of  the  opinion  discloses  that  the 
fact  that  the  testator  had  formed  such  intent,  together 
with  the  further  fact  that  no  question  of  succession  to 
his  property  was  involved,  controlled  the  decision.  The 
court  say  that  the  fixed  intent  of  the  testator  to  es- 
tablish his  domicil  in  Canada  was  a  very  controlling  cir- 
cumstance, and  also  that,  if  it  should  be  made  to  ap- 
pear subsequently  that  any  rights  of  a  citizen  of  this 
country  to  the  estate  of  testator  were  adversely  affected 
by  the  decision,  relief  might  be  had  on  application  for 
reargument. 

Appellees  state  also  a  proposition  to  the  affect  that 
the  guardian  of  an  infant  has  authority  by  virtue  of  his 
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position  to  establish  and  change  the  domicil  of  his  ward. 
In  addition  to  cases  which  we  have  already  discussed, 
appellees  cite  the  following:  Kirkland  V.  Whately 
(1862),  86  Mass.  462;  Wilkins'  Grmrdian  (1892),  146 
Pa.  585,  23  Atl.  325;  Wheeler  v.  Hollis  (1857),  19  Tex. 
522,  70  Am.  Dec.  363;  In  re  Kieman  (1902),  77  N. 
Y.  Supp.  924.  Appellees  seek  to  apply  the  doctrine  of 
such  cases  by  analogy  to  the  question  here.  In  the 
Kirtland  case,  the  question  was  respecting  the  power 
of  a  guardian  to  change  the  municipal  domicil  of  his 
ward.  The  Wilkins  case  holds  that  an  infant  may  have 
a  residence  for  the  purpose  of  nurture,  education,  etc., 
distinct  from  its  legal  domicil  controlling  the  descent 
and  distribution  of  its  property,  and  that  it  is  within 
the  power  of  the  guardian  to  change  the  former.  In 
the  Wheeler  case,  the  stepfather  was  guardian  of  the 
infant  involved.  The  decision  is  to  an  extent  controlled 
by  the  fact  that  the  mother  of  the  child  considered  by 
the  court  as  in  the  nature  of  a  natural  guardian  wds  a 
party  to  the  change  of  domicil.  In  the  Kieman  case 
the  guardian  was  both  a  testamentary  and  a  natural 
guardian,  and,  moreover,  the  court  citing  White  V. 
Howard  (1868),  52  Barb.  294,  grounds  its  opinion  on 
the  fact  that  the  father  of  the  child  by  his  last  will  and 
testament  impliedly  directed  that  the  child's  domicil 
bo  changed  from  New  York  to  Connecticut. 

However,  a  study  of  the  decided  cases  is  convincing 
that  courts  and  law-writers  are  not  in  entire  harmony 
with  respect  to  the  authority  of  an  appointed  guardian 
on  his  own  motion  to  change  the  national  or  quasi-na- 
tional domicil  of  his  insane  ward.  Jacobs  deduces  from 
the  authorities  the  following:  "With  respect  to  the 
power  of  the  guardian  to  change  the  national  or  quasi- 
national  domicil  of  his  insane  ward,  .much  that  has  al- 
ready been  said  with  respect  to  the  guardianship  of 
minors  is  applicable.     It  does  not  appear  ever  to  have 
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been  held,  either  in  this  country  or  in  England,  that  he 
has  such  power.  Phillimore  thinks  he  has,  and  rests 
his  opinion  upon  several  Scotch  cases,  which,  however, 
do  not  seem  to  bear  him  out.  Westlake  and  Dicey  main- 
tain the  opposite  view,  and  upon  general  principles 
there  appears  no  good  reason  why  the  guardian  should 
be  held  to  possess  such  power."  Jacobs,  Law  of  Domi- 
cil  §265. 

From  an  analysis  of  a  large  number  of  decisions, 
Jacobs  states  the  following  as  the  general  result  of  the 
American  cases  respecting  the  power  of  the  guardian 
of  an  infant  to  change  its  domicil :  ^'1.  That  a  guard- 
ian has  the  power  to  change  the  municipal  domicil 
of  his  ward.  (2)  That  the  domicil  of  the  ward  is  not 
necessarily  that  of  his  guardian.  (3)  That  the  natural 
guardian  certainly,  and  the  testamentary  guardian  prob- 
ably, has  the  power  to  change  the  national  or  quasi- 
national  domicil  of  his  ward,  unless  expressly  prohibited 
by  a  competent  court.  (4)  That  the  power  of  an  ap- 
pointed guardian  to  change  the  national  or  quasi- 
national  domicil  of  his  ward  is,  to  say  the  least,  very 
doubtful."    Jacobs,  Law  of  Domicil  §260. 

Dicey  recognizes  that  there  are  two  views  of  the  sub- 
ject under  consideration :  First,  that  an  insane  person 
retains  the  domicil  which  he  possessed  when  he  began 
to  be  legally  treated  as  insane ;  secondly,  that  the  guard- 
ian or  committee  of  such  an  insane  person  may  change 
his  domicil  at  will,  if  actuated  by  proper  motives.  He 
states  that  the  first  view  is  sound,  and  that  it  is  favored 
by  the  English  cases ;  that  the  second  view  is  favored 
by  some  American  cases,  but  that  it  is  open  to  objec- 
tion in  that  it  ascribes  to  a  guardian  greater  authority 
than  a  father  has  as  a  natural  guardian ;  that  the  latter 
may  not  establish  for  his  child  a  domicil  separate  from 
his  own  domicil.  He  states,  from  an  examination  of 
the  cases,  that  the  second  view  arises  from  a  confusion 
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between  the  power  to  change  the  residence  of  an  insane 
ward,  and  the  right  to  change  his  domicil.  Dicey,  Con- 
flict of  Laws  (2d  ed.)  149. 

Wharton  says  in  substance  that  whether  the  domi- 
cil acquired  when  sane  can  be  divested  by  a  guardian 
of  the  ward  after  the  latter  has  become  insane  may  be 
doubted ;  that  the  proper  course  for  the  guardian  to  pur- 
sue in  order  to  change  the  domicil  is  to  obtain  an  order 
of  court  to  that  effect.  He  quotes  from  Westlake  that 
in  France  the  rule  has  been  modified  to  the  effect  that 
a  guardian  there  is  now  recognized  to  have  such  power, 
and  that  the  basis  of  the  modification  is  the  fact  that 
laws  and  customs  have  become  uniform  throughout  the 
French  Republic,  and  that  the  reasons  for  the  modifica- 
tion are  not  applicable  to  the  British  Empire  with  its 
many  systems  of  law.  Wharton  then  says  that  West- 
lake's  reasons  apply  equally  to  the  United  States,  and 
that  the  better  view  is  that  a  person  under  guardian- 
ship for  lunacy  is  entitled  to  the  same  rights  as  to 
domicil  as  an  infant.  Wharton,  Conflict  of  Laws  (3d 
ed.)  §52.  In  the  same  work,  the  author  says  that,  as 
the  law  of  succession  varies  so  much  in  passing  from 
state  to  state,  the  power  of  arbitrarily  changing  suc- 
cession by  changing  the  minor's  domicil  is  one  which 
no  guardian  ought  to  possess.  §42.  And  that  it  is 
clear  that  a  guardian  appointed  in  a  state  in  which  the 
ward  is  not  domiciled,  but  is  temporarily  residing,  can- 
not change  the  latter's  permanent  domicil.     §42a. 

In  addition  to  the  cases  already  discussed,  the  fol- 
lowing are  to  the  effect  that  an  appointed  guardian 
of  an  insane  person  by  virtue  of  his  office  may  not  on 
his  own  motion  change  the  domicil  of  his  ward  from 
one  state  to  another,  so  as  to  change  or  affect  the  suc- 
cession of  his  property  on  his  decease.  Daniel  v.  Hill 
(1875),  52  Ala.  430;  Talbot  V.  Chamberlain,  supra; 
Hears  V.  Sinclair  (1865),  1  W.  Va.  185;  £;«  Parte  Bart- 
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lett  (1857),  4  Bradf.  Sur.  (N.  Y.)  221;  SumraWs  Com- 
mittee  V.  Commonwealth  (1915),  162  Ky.  658,  172  S. 
W.  1057.       . 

The  seventh  paragraph  of  answer,  as  we  have  said, 
proceeds  on  the  theory  that,  at  the  time  of  the  appoint- 
ment of  the  guardian,  decedent  was  domiciled  in 

10.  Kentucky,  and  that  the  guardian  after  his^  ap- 
pointment changed  decedent's  domicil  from  Ken- 
tucky to  Indiana.  Under  such  circumstances,  the  laws 
of  the  former  state  are  entitled  at  least  to  respectful 
consideration,  as  the  change  of  domicil,  if  valid,  affected 
the  status  of  a  person  legally  domiciled  in  that  state. 
In  the  case  last  cited,  the  Court  of  Appeals  of  Kentucky 
said:  "The  brief  of  appellant's  counsel  seems 'to  take 
no  account  whatever  of  the  distinction  between  the 
within-state  or  municipal  domicil  and  the  out-of-state, 
national  or  quasi-national  domicil,  or  to  realize  the  fact 
that  in  this  jurisdiction  the  right  of  the  committee  to 
change  the  domicil  of  the  ward  by  removing  it  to 
another  state  has  never  been  recognized."  In  support 
of  its  conclusion  the  court  quotes  with  approval  from 
Minor's  Conflict  of  Laws,  pages  108  and  109,  as  fol- 
lows :  "  'The  question  remains,  what  is  the  locality  of 
the  lunatic's  domicil  when  he  is  himself  too  insane  to 
choose  one?  Shall  the  guardian  or  committee  have 
power  to  change  it,  or  must  it  remain  unalterably  where 
it  was  when  the  disability  was  first  incurred?  This 
case  is  closely  analogous  to  that  of  the  guardian's  power 
to  change  his  infant  ward's  domicil,  already  discussed. 
As  to  the  lunatic's  municipal  domicil,  it  seems  that  the 
guardian  has  the  power,  but  not  so  with  respect  to  his 
national  or  quasi-national  domicil.  His  latter  domicil 
will  remain  unchanged  regardless  of  the  place  of  his 
actual  residence.  He  will  retain  the  domicil  he  pos- 
sessed before  he  became  insane,  upon  the  principle  that 
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a  domicil  once  acquired  is  retained  until  another  is 
gained.' " 

We  conclude  that,  while  the  question  is  not  free  from 
difficulty,  the  guardian  of  an  insane  person  does  not 
have  the  power  or  authority,  by  virtue  of  his  office,  on 
his  motion  to  change  the  legal  domicil  of  his  ward 
from  one  state  to  another,  so  as  to  affect  the  distribu- 
tion or  succession  of  the  ward's  property  on  his  de- 
cease, and  especially  where  the  ward,  although  residing 
in  the  jurisdiction  of  the  appointment,  is  legally  domi- 
ciled in  another  state.  It  follows  that  the  court  erred 
in  overruling  the  demurrer  to  the  seventh  para^aph  of 
answer. 

A  consideration  of  the  nature  of  a  guardianship  over 

the  person  and  property  of  the  insane  confirms  us  in 

our  conclusion.    Primarily,  in  the  absence  of  a 

11.  statute,  courts  exercising  chancery  powers,  ex 
necessitate,  are  clothed  with  power  in  matters 
that  affect  the  welfare  and  the  personal  and  property 
rights  of  the  insane,  and  to  that  end  they  appoint 
guardians  who  become  administering  agencies  of  the 
court,  and  subject  to  its  supervision.  22  Cyc  1120;  In 
re  Sail  (1910),  59  Wash.  539,  110  Pac.  32,  626,  140 
Am.  St.  885.  In  this  state  such  power  is  lodged  in 
courts  having  probate  jurisdiction.  §3101  Bums  1914, 
supra.  Where,  pursuant  to  a  proper  proceeding,  such 
a  guardian  is  appointed,  his  powers  and  duties  outlined 
and  prescribed  by  statute  (§§3068,  3107  Burns  1914, 
§§2521,  2551  R.  S.  1881)  must  be  exercised  and  per- 
formed under  the  supervision  of  the  court.  Doubtless, 
situations  may  arise  whefein  it  is  apparent  that  the 
best  interests  of  the  ward  require  that  his  legal  domi- 
cil be  changed  from  one  state  to  another.  Such  a 
change  of  domicil,  however,  involves  very  important 
consequences.  Thus,  thereby  one  system  of  laws  as  af- 
fecting the  person  and  personal  estate  of  the  subject  of 
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the  change  of  domicil  becomes  substituted  for  another 
system.    The  nature  of  a  guardianship,  as  we 

12.  have  said,  is  such  that  in  the  important  matters 
of  his  trust,  the  guardian  is  governed  and  con- 
trolled by  the  supervisory  powers  of  the  court.  We  be- 
lieve that  doctrine  to  be  soundest  which  is  to  the  effect 
that  an  appointed  guardian  may  change  the  quasi- 
national  domicil  of  his  ward  only  by  proceeding  under 
an  order  of  court.  The  guardian  here  proceeded  on 
his  own  motion.  Wharton,  Conflict  of  Laws  §§42, 
52;  State,  ex  rel  v.  Lawrence  (1902),  86  Minn.  310,  90 
N.  W.  "^769,  58  L.  R.  A.  931;  Wilkins'  Guardian, 
supra;  Matter  of  RobitaiUe,  supra,  397;  Hill  V.  Hortan 
(1886),  4  Dem.  Sur.  (N.  Y.)  88;  9  R.  C.  L.  551. 

We  proceed  to  consider  the  fourth  paragraph  of  an- 
swer: Section  3101  Bums  1914,  supra,  is  in  part  as 
follows:  "Whenever  any  person  shall  by  a  statement 
in  writing  represent  to  the  court  having  probate  juris- 
diction, in  any  county,  that  any  inhabitant  of  such 
county  is  a  person  of  unsound  mind  and  incapable  of 
managing  his  own  estate,  such  court  shall  cause  such 
person  to  be  produced  in  court  and  shall  cause  an  issue 
to  be  made  by  the  clerk  of  such  court  denying  the  facts 
set  forth  in  such  statement ;"  and  trial  had  as  provided 
by  the  section.  Section  3102  Bums  1914,  Acts  1895  p. 
205,  provides  in  substance  that,  if  the  issue  should  be 
determined  in  the  aflirmative,  the  court  shall  appoint 
a  guardian  for  such  person  who  shall  have  the  custody 
of  his  person  and  the  management  of  his  estate. 

The  fourth  paragraph  of  answer  alleges  facls  to  the 
eflfect  that  in  1908  Virginia  A.  Hayward  filed  in  the 
Vanderburgh  Circuit  Court  the  statement  in  writing 
contemplated  by  §3101,  supra,  and  that  such  proceed- 
ings were  thereafter  had  as  that  the  court  appointed 
the  husband  of  appellee  Flickner  guardian  of  the  per- 
son and  estate  of  Sarah  M.  Drew;  that  thereafter 
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neither  the  guardian  nor  decedent  changed  or  removed 
the  tatter's  legal  domicil  from  Vanderburgh  county, 
Indiana. 

It  is  appellees'  contention  that  by  such  proceeding  the 
court  adjudged  not  only  that  decedent  was  a  person  of 
unsound  mind,  incapable  of  managing  her  own  estate, 
but  also  that  her  domicil  was  in  Vanderburgh  county, 
Indiana,  and  that  such  adjudication  fixed  the  status  of 
decedent  as  domiciled  in  Indiana,  for  all  purposes,  and 
conclusive  against  collateral  attack.  Appellees  cite  such 
cases  as  Sotdes  v.  Robinson  (1901),  158  Ind.  97,  62  N. 
E.  999;  Cunningham  v.  Tuley  (1899),  154  Ind.  270,  56 
N.  E.  27;  WiUiams  V.  Dougherty  (1906),  39  Ind.  App. 
9,  78  N.  E.  1067;  Dequindre  V.  Williams  (1869),  31 
Ind.  444. 

The  first  three  cases  cited  in  effect  hold  that  where  a 
court  of  general  jurisdiction  of  a  certain  county  en- 
tertains a  proceeding  to  aippoint  a  guardian  of  an  in- 
fant or  of  a  person  of  unsound  mind,  or  an  adminis- 
trator of  the  estate  of  a  decedent,  or  to  probate  the  last 
will  of  a  testator,  on  the  representation  that  the  person 
involved  is  or  was  a  resident  or  inhabitant  of  such 
county,  and  action  is  taken  by  the  court  accordingly, 
the  judgment  is  conclusive  as  against  attack  based  on 
a  like  proceeding  subsequently  had  in  a  proper  court  of 
some  other  county  on  the  assumption  or  representa- 
tion that  such  involved  person  is  or  was  a  resident  or 
inhabitant  of  such  county.  In  the  Dequindre  case,  by 
proceedings  had  in  the  proper  court  of  Knox  county,  a 
guardian  was  appointed  for  certain  infants  as  residents 
of  such  county.  Subsequently,  by  proceedings  had 
under  the  statute,  the  guardian  sold  and  conveyed  cer- 
tain lands  owned  by  his  wards.  Later,  the  wards  hav- 
ing arrived  at  full  age,  they  or  their  representatives 
brought  suit  to  recover  the  lands  asserting  that  at  the 
time  of  the  appointing  of  the  guardian  they  were  legally 
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domiciled  in  Illinois,  and  therefore  that  the  court  did 
not  have  jurisdiction  to  appoint  the  guardian,  and  that 
as  a  consequence,  not  only  the  appointing  of  the  guard- 
ian, but  also  his  act  in  selling  the  land,  was  void  and 
not  binding  on  them.  It  is  held  that  it  was  within  the 
province  of  the  Knox  county  court  to  determine  the 
jurisdictional  fact  of  the  residence  of  the  infants,  and 
th^t,  having  done  so,  its  action  in  the  premises  for 
purposes  of  the  proceeding  was  conclusive  against  col- 
lateral attack. 

These  cases  are  authorities  that  where  a  court  with 
power  to  act  in  the  general  subject-matter  involved  de- 
termines a  jurisdictional  question  of  residence 

13.  in  a  proceeding  to  appoint  a  guardian,  or  an  ad- 
ministrator, or  the  like,  the  determination  of  the 
court  for  the  purposes  of  executing  the  involved  trust 
and  transacting  the  business  thereof  is  conclusive 
against  collateral  attack.  They  are  not  authorities  in 
support  of  the  proposition  that  such  determination  is 
effective  for  purposes  totally  disconnected  from  the  mat- 
ter in  hand.  We  are  not  concerned  here  with  the  ques- 
tion whether  the  Vanderburgh  Circuit  Court,  by  its  de- 
cree appointing  the  guardian  of  the  person  and  estate 
of  Sarah  M.  Drew,  thereby  for  purposes  of  the  created 
trust  determined  conclusively  against  collateral  attack 
that  she  was  at  the  time  an  inhabitant  of  Vanderburgh 
county.  No  one  disputes  that  fact.  No  one  is  attack- 
ing that  trust  or  its  execution.  Its  validity  is  impliedly 
conceded  by  the  parties  to  this  proceeding.  The  ques- 
tion here  is  whether,  for  purposes  of  succession  to  her 
personal  property,  the  court  in  that  proceeding  adjudi- 
cated that  she  was  legally  domiciled  in  Indiana,  rather 
than  in  Kentucky. 

We  do  not  find  it  necessary  in  this  case  to  determine 
whether  the  word  "inhabitant,"  as  used  in  §3101,  supra, 
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includes  only  one  legally  domiciled  in  this  state, 

14.  or  whether  it  is  more  comprehensive  in  meaning. 
However,  a  situation  is  possible  wherein  a  per- 
son residing  in  this  state  has  property  and  an  estab- 
lished business  here,  surrounded  by  the  indicia  of  per- 
manency of  residence,  his  legal  domicil  being  in  fact 
elsewhere.  It  is  our  judgment  that  such  section  is 
broad  enough  to  include  such  a  case.  There  are  other 
sections  of  the  statute,  supra,  as  §3105  and  §3106, 

(§§2549,  2550  R.  S.  1881)  by  virtue  of  which 

15.  courts  are  given  jurisdiction  to  appoint  guard- 
ians of  insane  persons,  who  when  appointed  are 

authorized  to  take  charge  of  the  property  of  such  per- 
son within  the  jurisdiction  of  the  court.  Such  sections 
apparently  apply  to  insane  persons  who  reside  beyond 
the  state,  or  beyond  the  county  in  which  the  probate 
court  authorized  to  act  exercises  jurisdiction,  in  the 
sense  that  the  bodily  presence  of  such  persons  is  be- 
yond the  limits  of  the  state  or  county,  there  being  prop- 
erty of  the  incompetent  within  such  county.  The  pur- 
pose of  a  guardianship  created  under  such  sections  is 
the  preservation  of  such  property.  A  proceeding  under 
§3101,  supra,  is  prosecuted  in  fact  by  the  public,  and 
for  the  benefit  of  the  insane  person  and  his  property. 
We  do  not  believe  that  if  an  action  were  instituted 
under  said  section,  and  on  a  hearing  it  developed  that 
the  person  involved  was  not  technically  domiciled  in 
this  state,  the  court  would  then  have  recourse  to  one  of 
such  subsequent  sections,  the  proceeding  resulting  in  a 
decree  for  the  care  of  the  property,  and  the  insane  per- 
son being  permitted  to  go  hence  unattended.  Such  a 
presumption  would  be  out  of  harmony  with  the  entire 
theory  under  which  such  proceedings  are  prosecuted. 
On  this  subject,  the  Supreme  Court  of  Iowa,  in  constru- 
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ing  a  statute  very  similar  to  §3101,  supra,  and  contain- 
ing a  provision  that  a  guardian  may  be  appointed  when 
a  petition  is  presented  that  any  inhabitant  of  the 
county  is  of  unsound  mind,  etc.,  has  the  following  to 
say :  ''We  are  unable  to  agree  with  counsel  that  juris- 
diction in  guardianship  cases  is  made  to  depend  upon 
a  strict  construction  of  the  word  'inhabitant,'  as  found 
in  the  statute.  We  think  it  was  meant  to  provide  a 
means  whereby  the  property  of  persons  of  unsound 
mind,  living  or  being  at  the  time  within  this  state, 
might  be  preserved  and  cared  for.  No  other  purpose 
or  intent  is  to  be  gathered  from  the  statute.  Now,  it 
may  frequently  happen  that  a  person  having  his  legal 
residence  in  a  sister  state  has  for  a  more  or  less  ex- 
tended period  before  becoming  mentally  deranged, 
actually  lived  in  this  state,  and  that  much  or  possibly 
all  his  effects  are  in  this  state.  It  is  not  within  reason 
to  say  that  in  his  interest  and  for  his  benefit  the  courts 
are  powerless  to  provide  for  the  care  and  protection  of 
his  property.  And  it  would  be  absurd  to  say  that  if, 
upon  proceedings  being  brought  for  the  appointment 
of  a  guardian,  proof  of  the  legal  domicil  or  residence 
shall  not  be  accessible,  the  proceedings  must  abate,  and 
the  property  of  the  unfortunate  be  cast  out,  to  find  its 
way  into  such  hands  as  may  be  in  waiting  to  seize  and 
make  disposition  of  it.  So  too,  it  must  be  taken  into 
account  that  very  important  property  rights  may  de- 
pend upon  the  fact  of  legal  residence.  It  is  not  diffi- 
cult to  conceive  that  rights  of  homestead,  of  qualified 
life  estate,  and  perhaps  of  conditional  gifts  and  be- 
quests, etc.,  may  be  made  to  thus  depend.  To  say  that 
it  was  intended  that  the  appointment  of  a  guardian 
should  have  effect  to  thus  deprive  the  helpless  subject 
of  such  proceedings  of  his  property  rights  would  be  to 
announce  a  rule  at  once  intolerable  and  unjust.    On 
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the  contrary,  as  we  think,  the  object  of  the  statute  was 
to  benefit,  not  to  despoil,  the  unfortunate/'  Brawn  V. 
Lambe  (1903),  119  Iowa  404,  93  N.  W.  486. 

In  any  event,  while  Inhabitancy  within  the  meaning 
of  the  statute  must  first  be  established  as  a  jurisdic- 
tional fact,  the  primary  object  of  the  proceed- 

16.  ing  is  not  to  ascertain  whether  the  person  in- 
volved is  domiciled  in  this  state,  but  rather  to 

establish  his  mental  capacity  as  measured  by  his  abil- 
ity to  manage  his  own  estate.  Hughes  V.  Jones  (1889) , 
116  N.  Y.  67,  22  N.  E.  446,  5  L.  R.  A.  632,  15  Am.  St 
386.  Where  in  such  a  proceeding  there  is  an  adjudica- 
tion of  unsoundness  of  mind,  such  adjudication  is  not 
conclusive  in  its  relation  to  some  other  proceeding  in 
which  is  brought  in  question  the  mental  capacity  of  the 
person  involved  as  manifested  in  some  field  of  activity 
other  than  the  management  of  his  own  estate.  Taylor 
V.  Taylor  (1910),  174  Ind.  670,  98  N.  E.  9;  Harrison 
V.  Bishop  (1892),  131  Ind.  161,  30  N.  E.  1069,  31  Am. 
St.  422;  Pepper  v.  MaHin  (1910),  175  Ind.  580,  92  N. 
E.  777;  Blough  V.  Parry  (1896),  144  Ind.  463,  493,  40 
N.  E.  70,  43  N.  E.  560. 

As  we  have  indicated,  a  proceeding  for  the  appoint- 
ment of  a  guardian  for  an  insane  person  has  its  founda- 
tion in  the  theory  that  the  public  has  an  interest 

17.  in  the  welfare  of  such  unfortunates  and  in  the 
preservation  of  their  property,  and  that  such  in- 
terest is  promoted  by  the  public  through  an  authorized 
representative  taking  charge  of  any  such  person  and  his 
property  and  preserving  the  latter  from  waste,  it  being 
ascertained  first  that  such  person  is  unable  to  care  for 
either  himself  or  his  property.  It  follows  that,  while 
the  law  is  set  in  motion  by  information  brought  to  the 
court  by  some  third  person,  the  public,  as  in  criminal 
prosecutions,  rather  than  the  person  furnishing  such 
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inf  ormationy  is  the  real  party  in  interest.  We  conclude 
that,  assuming  that  the  word  ''inhabitant/'  as 
18.  used  in  the  statute,  is  so  restricted  in  meaning 
as  to  include  only  persons  legally  domiciled  in 
this  state,  the  court  in  the  guardianship  proceeding  de- 
termined the  question  of  inhabitancy  only  for  purposes 
of  that  proceeding.  It  is  our  judgment  that  in  that 
proceeding  there  was  no  adjudication  binding  on  ap- 
pellant in  the  case  at  bar  that  Sarah  M.  Drew  was  domi- 
ciled in  Indiana,  in  the  sense  that  the  laws  of  this  state 
determine  the  question  of  the  distribution  of  her  per- 
sonal property,  and  as  stated  in  Brown  v.  Lambe,  supra, 
that  the  parties  here  are  free  to  make  such  proof  on  the 
subject  of  the  domicil  of  decedent  at  the  time  of  her 
decease  as  may  be  within  their  power.  As  having  a 
bearing,  see  the  following:  Brown  V.  Lambe,  supra; 
Hughes  v.  Jones,  supra;  Mutual,  etc.,  Ins.  Co.  v.  Tisdale 
(1875),  91  U.  S.  238,  23  L.  Ed.  314;  Scott  v.  McNeal 
(1893),  154  U.  S.  34,  14  Sup.  Ct.  1108,  38  L.  Ed.  896; 
Wood  V.  Davis  (1812),  7  Cranch  271,  3  L.  Ed.  339; 
Obom  V.  State  (1910),  143  Wis.  249,  126  N.  W.  737, 
31  L.  R.  A.  (N.  S.)  966,  974;  American  Woolen  Co.  V. 
Lesher  (1915),  267  111.  11,  107  N.  E.  882;  Way  V.  Way 
(1872),  64  111.  406;  1  Van  Fleet,  Former  Adjudications 
§520;  Luke  v.  HiU  (1911),  137  Ga.  159,  73  S.  E.  345,  38 
L.  R.  A.  (N.  S.)  359,  and  note;  Bolton  V.  Schriever 
(1892),  18  L.  R.  A.  242;  Baker  V.  Baker,  etc.,  Co. 
(1915),  162  Ky.  683,  173  S.  W.  109;  Brigham  V.  Fayer- 
weather  (1886),  140  Mass.  411,  5  N.  E.  265;  Dallinger 
V.  Richardson  (1900),  176  Mass.  77,  57  N.  E.  224. 

The  judgment  is  reversed,  with  instructions  to  the 
court  to  sustain  the  demurrer  to  the  third,  fourth,  and 
seventh  paragraphs  of  answer,  and  with  permission  to 
plead  over  if  desired. 
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On  Petition  for  Rehearing. 

Caldwell,  J. — ^Appellees  insist  that  the  complaint 

or  petition  does  not  state  a  cause  of  action,  and  that  as 

a  consequence  this  court  should  have  carried  the 

19.  demurrers  filed  to  the  answers  back  to  the  com- 
plaint and  sustained  them  to  the  latter.  Appel- 
lees' contention  is  based  on  the  assumption  that  the 
complaint  discloses  that  appellees  and  their  mother, 
Virginia  A.  Hayward,  changed  Sarah  M.  Drew's  legal 
domicil  from  Kentucky  to  Indiana.  In  indulging  such 
assumption,  appellees  do  not  distinguish  between  ''resi- 
dence'* and  "legal  domicil."  The  complaint  goes  no 
further  than  to  allege  that  for  purposes  of  care  and 
medical  attention  the  persons  named  removed  Sarah  M. 
Drew — ^that  is,  transferred  her  bodily  presence — from 
the  one  state  to  the  other.  In  fact,  the  complaint  ex- 
pressly avers  that  for  fifty  years  prior  to  such  removal, 
Sarah  M.  Drew's  residence  and  legal  domidl  were  at 
Smithland,  Kentucky,  and  "that  said  point  remained 
her  legal  residence  and  domicil  up  until  the  date  of  her 
death."  Under  the  facts  averred,  it  was  very  commend- 
able in  appellees  to  take  charge  of  Sarah  M.  Drew  and 
look  after  her  physical  needs  in  her  last  days,  and  was 
eminently  proper  for  them  to  remove  her  person  to  their 
own  homes  in  order  that  they  might  more  conveniently 
do  so.  A  change  in  the  legal  domicil  of  Sarah  M.  Drew, 
however,  was  not  necessary  to  that  end.  In  the  orig- 
inal opinion,  we  held  that  no  paragraph  of  answer  pre- 
sented the  question  of  the  power  of  the  next  of  kin  of  an 
incompetent  person  to  change  his  legal  domicil  from  one 
state  to  another,  such  change  involving  the  descent  of 
or  succession  to  his  personal  property  on  his  decease. 
Incidentally,  however,  we  discussed  that  question.  The 
evil  results  that  might  flow  from  the  recognition  of 
such  a  power  unrestricted  in  the  next  of  kin  of  such  a 
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person,  and  especially  in  but  a  part  of  the  relatives  com- 
posing the  nearest  degree  of  consanguinity,  are  illu- 
strated by  the  possibilities  here.  It  so  happens  that  if 
Sarah  M.  Drew  were  legally  domiciled  in  Indiana, 
rather  than  in  Kentucky,  at  the  time  of  her  decease,  ap- 
pellees profit  thereby.  If  she  were  legally  domiciled  in 
Kentucky,  rather  than  in  Indiana,  appellant  profits 
thereby.  Appellant  and  appellees  stood  in  the  same 
degree  of  consanguinity  to  Sarah  M.  Drew.  If  the 
latter,  by  reason  of  their  relationship,  had  the  power  to 
change  her  domicil  from  Kentucky  to  Indiana,  then  the 
latter,  by  reason  of  a  like  relationship,  had  the  power 
to  prevent  such  change,  or  to  rechange  such  domicil 
back  to  Kentucky.  It  thus  appears  that  the  recogni- 
tion of  such  an  unrestricted  power  might  involve  a  con- 
stant contest  among  the  relatives  of  an  aged  incompetent 
for  the  possession  of  his  person,  and  to  the  destruction 
of  the  peace  and  comfort  of  his  last  days.  It  is  proper  to 
say,  however,  that  the  record  here  reveals  no  hint  of 
suspicion  that  appellees,  or  their  mother,  or  the  guard- 
ian, were  moved  by  any  other  than  the  best  and  purest 
motives  in  any  action  taken  by  them  respecting  Sarah 
M.  Drew  in  the  days  of  her  alleged  incompetency. 

It  is  alleged,  also,  that  we  misinterpreted  Hiestand 
V.  Kuns  (1847),  8  Blackf.  345,  46  Am.  Dec.  481.  The 
decision  in  that  case  is  indicated  by  the  following  con- 
tained in  the  opinion.  "The  child  takes  the  domicil  of 
the  parent,  and  cannot,  as  a  general  rule,  while  under 
age,  proprio  marte,  change  that  domicil;  nor. is  the 
power  of  the  guardian  to  effect  such  change  unlimited. 
*  *  *  It  may,  therefore,  well  be  doubted  whether 
any  change  had  taken  place  in  Rosanna's  domicil  prior 
to  her  becoming  eighteen  years  old.  If  not,  then  at  that 
age  she  was  still  under  the  law  of  Ohio,  and  by  it  be- 
came at  that  time  of  age,  and  capable  of  choosing  a 
domicil  for  herself.    We  are  satisfied  from  the  evidence 
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upon  the  record  that  she  did  then  make  such  choice;  that 
she  did  then  determine  to  make  Indiana  her  future  per- 
manent abode;  and  there  thus  being  a  concurrence  of 
actual  'residence  and  intention  of  making  it  the  home  of 
the  party/  the  domicil  here,  according  to  Story,  was 
complete." 

The  original  opinion  is  not  open  to  a  construction  that 
appellees  are  foreclosed  by  the  fact  that  their  answers 
are  insufficient.  An  issue  may  be  formed,  if  desired, 
whether  Sarah  M.  Drew  was  mentally  competent  to 

change  her  own  domicil,  and  whether  she  did  so. 

« 

Petition  for  a  rehearing  overruled. 

Note.— Reported  in  115  N.  E.  966,  116  N.  E.  746.  Domicil: 
terms  synonymous,  Ann.  Cas.  1915C  783,  14  Cyc  834,  835;  inci- 
dents of,  48  Am.  St.  711.  See  under  (4)  14  Cyc  838;  (5,  6,  •8-12) 
14  Cyc  845,  848,  849;  (7)  14  Cyc  833. 


State  of  Indiana,  ex  rel.  Smith  v.  Smiih  et  al. 

[No.  9,386.    Filed  October  30,  1917.] 

1.  Bail. — Release  of  Sureties. — Surrender  of  Pnnctpol. — ^The 
sureties  on  a  forfeited  recognizance  bond  given  in  a  bastardy 
proceeding  may,  as  in  other  actions  where  the  rules  of  civil 
practice  prevail,  surrender  their  principal  before  final  judg- 
ment on  the  bond  and  be  released  from  further  liabilitsr  with- 
out being  required  to  pay  costs,    p.  473. 

8.  Bail. — Criminal  Cases* — Forfeited  Recogniza/nce. — Release  of 
Sureties. — Payment  of  Costs. — Statute. — ^In  strictly  criminal 
cases,  §2027  Bums  1914,  Acts  1905  p.  619,  requires  the  surety 
on  a  forfeited  recognizance  to  pay,  on  the  surrender  of  his 
principal  before  final  judgment  on  the  bond,  such  costs  as  the 
court  may  adjudge  before  he  may  be  released  from  liability, 
p.  473. 

3.  Bastards. — Forfeited  Recognizance. — Release  of  Sureties. — 
Though  it  is  not  a  condition  precedent-  to  the  discharge  of  the 
sureties  on  a  forfeited  recognizance  bond  given  in  a  bastardy 
proceeding  that  on  the  surrender  of  their  principal  before  final 
judgment  on  the  bond,  that  such  sureties  were  ready  and  will- 
ing to  pay  the  costs  and  to  confess  judgment  therefor  on  the 
surrender  of  their  principal  before  final  judgment  on  such  a 
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recognizance,  shows  a  substantial  compliance  with  §2027  Burns 
1914,  Acts  1905  p.  619,  requiring  sureties  on  forfeited  recog- 
nizance in  a  criminal  case  to  pay  the  costs  on  the  surrender 
of  their  principal  before  they  may  be  discharged  from  liability, 
p.  474. 

Prom  Madison  Circuit  Court;  WiUis  S.  Ellis,  Special 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
Anna  Smith,  against  Earl  Smith  and  others.  From  a 
judgment  for  defendants,  the  relator  appeals.  Affirmed. 

Albert  H.  Vestal,  f(Jr  appellant. 

P.  B.  O'Neill  and  Frederick  Van  Nuys,  for  appellees. 

IBACH,  P.  J. — Xt  a  preliminary  hearing  before  a  jus- 
tice of  the  peace  in  Madison  county  appellee  Earl  Smith 
was  adjudged  to  be  the  father  of  a  bastard  child.  He, 
together  with  the  other  appellees,  thereupon  furnished 
the  required  statutory  bond  in  such  cases  for  $500  for 
his  appearance  at  the  next  succeeding  term  of  the  cir- 
cuit court.  Failing  to  appear  on  the  day  of  the  trial, 
he  was  defaulted  and  judgment  rendered  against  him 
on  default  in  the  sum  of  $1,000,  and  that  he  stand  com- 
mitted until  the  same  was  paid  or  replevied. 

Shortly  thereafter  this  suit  was  brought  on  the  recog- 
nizance bail.  The  additional  sixth  paragraph  of  answer 
alleged  facts  showing  that  the  said  Earl  Smith,  before 
final  judgment  on  the  said  forfeited  recognizance  and 
on  April  12,  1915,  was  found  by  the  sureties  and  sur- 
rendered to  the  sheriff  of  Madison  county  and  to  the 
judge  of  the  circuit  court  thereof,  for  the  purpose  of 
said  defendant  Smith  complying  with  the  order  of  com- 
mitment of  said  court,  and  he  is  now  and  has  been  con- 
tinuously since  April  26,  1915,  confined  in  the  jail  of 
said  county  pursuant  to  said  order  of  commitment. 
That  his  codefendants  stand  ready  and  willing  to  pay 
the  costs  of  this  action  just  as  soon  as  they  are  deter- 
mined, and  offer  to  confess  judgment  for  costs. 
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The  bond  involved  in  this  suit  contains  the  usual 
conditions  to  be  found  in  other  bonds — ^that  the  de- 
fendant would  appear  at  the  next  term  of  the  circuit 
court  following  the  hearing  before  the  justice  of  the 
peace  and  answer  the  complaint,  not  depart  without 
leave,  and  abide  the  orders  of  the  court,  on  failing 
therein  that  he  would  pay  such  sums  of  money  and  to 
such  persons  as  might  be  adjudged  by  the  court 

The  defendant  failing  to  appear  at  the  next  term  of 
the  circuit  court,  being  defaulted  and  failing  to  pay  or 
replevy  the  judgment  which  was  rendered  against  him, 
a  breach  of  the  bond  occurred  and  a  right  of  action 
thereon  arose.  This  being  true,  appellant  assumes  the 
position  that  appellees,  sureties  on  the  recognizance 
bond,  can  only  be  discharged  from  liability  by  paying 
the  judgment  or  replevying  the  same,  but  no  authori- 
ties are  cited  in  the  brief  to  support  such  position. 

Here  the  pleading  discloses  a  surrender  of  the  de- 
fendant before  judgment  in  the  suit  on  the  bond  and, 
the  authorities  seem  to  be  uniform  in  this  state, 

1.  that  in  civil  as  well  as  in  criminal  cases  the 
surety  on  such  bonds  may  surrender  his  prin- 
cipal before  final  judgment  on  the  bond.    In 

2.  strictly  criminal  cases,  the  statute  (§2027  Bums 
1914,  Acts  1905  p.  619)  requires  the  payment  of 
such  costs  as  the  court  may  adjudge  to  be  paid 

1.  by  them  before  the  sureties  can  be  discharged 
from  liability  upon  such  bond.  But  in  civil  or 
quasi-civil  suits  where  the  rules  of  civil  practice  pre- 
vail, the  sureties  upon  similar  recognizance  bonds  may 
be  released  from  further  liability  without  being  required 
to  pay  costs.  §915  Bums  1914,  §870  R.  S.  1881 ;  §2027 
Bums  1914,  supra;  Turner  v.  Wilsmi  (1875),  49  Ind. 
581;  Clark  v.  State,  ex  rel  (1890),  125  Ind.  1,  24  N.  E. 
744;  State,  ex  rel  V.  Fletcher  (1891),  1  Ind.  App.  581, 
584,  585,  28  N.  E.  111. 
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In  the  case  last  cited  this  court  said :  "It  seems  ex- 
ceedingly clear,  under  these  statutes,  that  the  purpose 
to  be  accomplished  by  the  bond  was  to  have  the  defend- 
ant present  in  court  at  the  trial  and  abide  the  order  and 
judgment  of  the  court;  and,  when  judgment  is  pro- 
nounced, that  the  court  might  commit  him  to  jail  under 
Section  992,  R.  S.  1881,  upon  failure  to  pay  or  replevy 
the  judgment  against  him.  *  *  *  There  certainly 
is  no  distinguishable  difference  in  the  principle  that  a 
surety  on  a  recognizance  bond,  in  a  bastardy  case,  can 
surrender  his  principal  and  be  released  from  liability 
thereon,  and  when  the  principal  was  present  in  court 
and  abides  the  order  and  judgment  of  the  court." 

Likewise  under  the  facts  disclosed  by  the  answer 
now  under  consideration  the  result  is  the  same  as  if  the 
defendant  had  made  no  default,  for  the  purposes  of  the 
bond  have  been  fully  accomplished  and  the  relatrix  has 
suffered  no  injury,  but,  on  the  contrary,  she  has  received 
every  right  given  her  by  statute. 

Appellant  further  contends  that  the  answer  does  not 

aver  that  the  costs  have  been  paid  and  that  payment  is 

a  condition  precedent  to  a  discharge  of  the  recog- 

3.  nizance  upon  surrender  of  the  principal.  As 
heretofore  stated,  pa3anent  of  costs  is  only  re- 
quired in  criminal  cases,  but  in  any  event  we  think  the 
answer  sufficient  in  this  respect.  Upon  this  question 
it  contains  the  following  averment:  "That  (appellees) 
stand  ready  and  willing  to  pay  the  costs  of  this  action 
just  as  soon  as  they  are  determined  and  offer  to  confess 
judgment  for  costs."  This  is  a  substantial  compliance 
with  the  criminal  statute  (§2027,  supra),  and  the  an- 
swer was  sufficient  against  appellant's  objection. 

As  tending  to  support  our  conclusion,  see  Doyle  V. 
Ringo  (1913),  180  Ind.  348,  351,  102  N.  E.  18,  and 
cases  cited;  Bowen  V.  Gerhold  (1903),  32  Ind.  App.  614, 
616,  617,  70  N.  E.  546,  102  Am.  St.  257.    The  court 
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did  not  err  in  overruling  the  demurrer  to  the  sixth 
paragraph  of  answer. 

No  available  error  being  shown  the  judgment  is  af- 
firmed. 

Hottel,  G.  J.,  and  Dausman,  J.,  dissent. 

NoTE.~Reported  in  117  N.  E.  553.     See  under  (1)  6  C.  J.  1044, 
1053. 


BoREN  V.  Schweitzer. 

[No.  M34.    FUed  October  ^1,  1917.] 

1.  Contracts. — Pa/rol  Evidence. — AdnUseibiUty. — Agency  of 
Pa/rty  to  Contract, — ^In  an  action  for  breach  of  contract,  plain- 
tiff may  show  by  parol  evidence  that  the  other  signer  acted» 
in  the  execution  of  the  contract,  as  defendant's  agent,  although 
it  was  not  indicated  in  any  way  either  by  the  contract  or  sig- 
nature, since  in  contracts  other  than  negotiable  instruments 
and  those  under  seal,  parol  evidence  is  admissible  to  charge  the 
real  principal,  although  executed  in  the  name  of  the  agent  and 
nothing  appears  to  show  that  he  is  not  the  principal,    p.  477. 

2.  Appeal. — Review, — Preeumptions* — Evidence.  —  Instructione, 
— ^Where  the  evidence  is  not  in  the  record,  it  will  be  presumed 
on  appeal  that  the  instructions  given  were  applicable  to  the 
evidence,  and  they  will  not  be  held  erroneous  unless  they  would 
be  so  under  any  supposable  state  of  facts  which  might  have 
been  given  in  evidence,    p.  478. 

From  DeEalb  Circuit  Court ;  Dan  M.  Link,  Judge. 

Action  by  Anthony  D.  Schweitzer  against  Ida  A. 
Boren.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

Edgar  W.  Atkinson,  for  appellant. 
Gatten  &  Stump,  for  appellee. 

Batman,  J. — ^Appellee  in  this  action  filed  his  com- 
plaint  against  appellant  to  recover  damages  for  the 
breach  of  an  alleged  contract  between  -them.  The  con- 
tract in  question,  on  its  face,  purports  to  be  a  contract 
between  appellee  and  one  William  6.  Boren,  whereby 
the  latter  rented  to  the  former  certain  real  estate  for 


47G        APPELLATE  COURT  OP  INDIANA, 

Boren  v.  Schweitzer — 65  Ind.  App.  475. 

farming  purposes.  It  was  filed  with  the  complaint  and 
made  a  part  of  the  same  as  an  exhibit.  The  complaint 
alleges  that  appellant  was  the  owner  of  the  real  estate 
described  in.  the  contract  in  suit ;  that  the  contract  was 
entered  into  on  January  9,  1915,  by  and  between  ap- 
pellee and  appellant,  by  and  through  her  husband,  Wil- 
liam G.  Boren,  acting  as  her  agent,  whereby  appellant 
leased  said  real  estate  to  appellee  for  the  year  ending 
March  1, 1916 ;  that  subsequently  to  the  execution  of  the 
contract  appellant  ratified,  affirmed  and  adopted  the 
contract,  and  assured  appellee  that  it  would  be  carried 
out  in  good  faith;  that  appellee  had  at  all  times  been 
ready,  willing,  and  able  to  perform  the  terms,  condi- 
tions, and  covenants  of  the  contract  to  be  by  him  per- 
formed, but  that  appellant  had  failed  to  perform  the' 
covenants  and  agreements  of  the  contract  to  be  by  her 
performed,  in  this,  that  she  had  failed,  neglected,  and 
refused  to  deliver  possession  of  said  premises  to  ap- 
pellee, or  to  comply  with  any  of  the  terms  and  agree- 
ments of  the  contract;  that  by  reason  thereof  appellee 
had  been  damaged  in  the  sum  of  $500,  for  which  he  de- 
mands damages.  To  this  complaint  appellant  filed  her 
demurrer  for  want  of  facts,  on  the  ground,  as  stated 
in  the  memorandum  filed  therewith,  that  "the  complaint 
and  exhibit  therein  show  that  the  defendant  never  en- 
tered into  a  contract  with  the  plaintiff  as  therein  al- 
leged, but  that  it  was  the  contract  of  a  third  person." 
This  demurrer  was  overruled  and  appellant  excepted. 
Appellant  filed  an  answer  in  general  denial,  and  three 
affirmative  paragraphs,  the  contents  of  which  are  not 
material  for  the  determination  of  the  questions  before 
us.  The  issues  were  closed  by  a  reply  in  general  denial ; 
and  trial  was  had  by  jury,  resulting  in  a  verdict  for  ap- 
pellee for  $60  and  judgment  accordingly. 

Appellant  filed  her  motion  for  a  new  trial  on  the  fol- 
lowing grounds:     (1)  The  court  erred  in  admitting  in 
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evidence  plaintiffs  exhibit  "A,"  being  the  contract 
signed  by  plaintiff  and  one  William  G.  Boren,  and  in 
no  manner  indicating  in  said  contract  that  said  William 
G.  Boren  signed  such  contract  as  agent,  or  in  any  other 
capacity  than  that  of  principal.  (2)  The  court  erred 
in  giving  instructions  numbered  1  to  11  inclusive  on  its 
own  motion  and  in  giving  each  of  them.  (3)  The  court 
erred  in  giving  instructions  numbered  1  to  4  inclusive, 
asked  and  tendered  by  the  plaintiff,  and  in  giving  each 
of  them  separately  and  severally.  This  motion  was 
overruled  and  appellant  duly  reserved  an  exception. 
The  errors  relied  on  by  appellant  for  reversal  are  the 
actions  of  the  court  in  overruling  appellants'  demurrer 
to  the  complaint,  and  in  overruling  her  motion  for  a  new 
trial. 

The  result  of  this  appeal  turns  on  the  sole  question 
as  to  the  right  of  appellee  to  show  by  parol  evidence 

that  William  G.  Boren  was  the  agent  of  appel- 
1.    lant  in  the  execution  of  the  contract  in  suit,  and 

that  he  executed  the  same  on  behalf  of  his  prin- 
cipal, notwithstanding  the  fact  that  there  was  nothing 
in  the  contract  or  the  signature  thereto  indicating  that 
it  was  the  contract  of  appellant.  Our  conclusion  is  that 
such  evidence  is  admissible.  It  appears  to  be  well  set- 
tled that  in  contracts  other  than  negotiable  instruments 
and  those  under  seal,  parol  evidence  is  admissible  to 
charge  the  real  principal  in  such  contract,  although  it 
is  executed  in  the  name  of  the  agent  and  nothing  ap- 
pears to  indicate  that  he  is  not  the  principal  therein. 
Tiffany,  Agency  (2d  ed.)  233,  234;  1  Mechem,  Agency 
§1176;  2  Id.  §§1713-1716,  1733;  31  Cyc  1659;  1  Am. 
and  Eng.  Ency.  Law  1055;  Lemed  V.  Johns  (1864),  9 
Allen  (Mass.)  419;  Byington  V.  Simpson  (1883),  134 
Mass.  169,  45  Am.  Rep.  314;  Briggs  V.  Partridge 
(1876),  64  N.  Y.  357,  21  Am.  Rep.  617;  Brady  V.  NaUy 
(1896),  151  N.  Y.  258,  45  N.  E.  547;  Wm.  Lindeke  Land 
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Co.  V.  Levy  (1899),  76  Minn.  264,  79  N,  W.  314;  Texas 
Land,  etc.,  Co.  w.  Carroll  &  Iter  (1885),  63  Texas  48; 
Huntington  V.  Knox  (1851),  7  Cush.  (Mass.)  371.  The 
following  cases  decided  by  the  Supreme  Court  of  this 
state  are  in  accord  with  the  rule  above  stated.  Roehl, 
Admr.y  V.  Haumesser  (1888),  114  Ind.  311,  15  N.  E. 
345;  Tewksbury  v.  Howard  (1894),  138  Ind.  103,  37 
N.  E.  355.  It  therefore  follows  that  the  court  did  not 
err  in  overruling  appellant's  demurrer  to  the  complaint, 
or  in  admitting  in  evidence  the  contract  in  suit. 

Appellant  also  bases  error  on  the  action  of  the  court 

in  giving  certain  instructions,  but  has  failed  to  bring 

the  evidence  given  on  the  trial  into  the  record. 

2.  Under  such  circumstances  it  is  well  settled  that 
instructions  given  by  the  court  will  ttot  be  held 
erroneous,  unless  they  would  be  erroneous  under  any 
supposable  state  of  facts  given  in  evidence.  McDon- 
ald v.  State  (19a9),  172  Ind.  393,  88  N.  E.  673,  139 
Am.  St.  383,  19  Ann.  Cas.  763;  Indianapolis  Traction, 
etc.,  Co.  v.  Ripley  (1910),  175  Ind.  103,  93  N.  E.  546; 
Schuster  v.  State  (1912),  178  Ind.  320,  99  N.  E.  422; 
Michigan,  etc.,  R.  Co.  v.  Farrell  (1912),  52  Ind.  App. 
603,  99  N.  E.  1026.  An  application  of  this  rule  ren- 
ders such  alleged  errors  unavailing,  as  it  will  be  pre- 
sumed that  the  instructions  given  were  applicable  to 
the  evidence,  since  it  is  not  in  the  record.  People's 
State  Bank  v.  Rrixer  (1906),  38  Ind.  App.  420,  78  N. 
E.  337;  Abney  v.  Indiana,  etc.,  Traction  Co.  (1907),  41 
Ind.  App.  53,  83  N.  E,  387. 

We  find  no  available  error  in  the  record.  Judgment 
affirmed. 

Note. — ^Reported  in  117  N.  E.  526.  Contracts  for  undisclosed 
principals,  55  Am.  St  916.    See  under  (1)  17  Cyc  710. 
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BiMEL  Spoke  and  Wheel  Company  v.  Lopeb. 

[No.  10,039.    Filed  November  1,  1917.] 

1.  Master  and  Servant. — Workmen^a  Compensation  Act — 
Right  of  Appeal, — Certification  of  Qtiestions  of  Law. — Rea 
Adjudieata. — ^Where,  in  a  proceeding  for  compensation  under 
the  Workmen's  Compensation  Act,  Acts  1915  p.  392,  the  In- 
dustrial Board  before  rendering  an  award  certified  a  question 
of  law  to  the  Appellate  Court  under  §61  of  the  act,  the  court's 
answer  to  such  question  was  primarily  for  the  information 
and  guidance  of  the  board  in  any  case  before  it  and  it  did 
not  adjudicate  the  case  which  gave  rise  to  the  question,  since 
the  proceedings  relating  to  the  certified  question  were  not  ad- 
versary in  character  and  there  were  no  issues  in  a  technical 
sense,  and  the  nature  of  such  proceedings  was  not  changed  by 
the  mere  fact  that  a  third  person,  who  appeared  as  appellant's 
counsel  in  the  subsequent  appeal,  was  permitted  to  file  a  brief 
as  an  amicus  curae,    p.  484. 

2.  Master  and  Servant. — WorhmevCs  Compensation  Act. — Ap- 
peals, — Assignments  of  Error. — Sufficiency^ — Scope  of  Review. 
— Section  61  of  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  as  amended  by  the  act  of  1917  (Acts  1917  p.  154),  pro- 
viding that  in  appeals  from  awards  of  the  Industrial  Board  an 
assignment  that  the  award  of  the  full  board  is  contrary  to  law 
shall  be  sufficient  to  present  both  the  sufficiency  of  the  facts 
found  to  sustain  the  award  and  the  sufficiency  of  the  evidence 
to  sustain  the  finding  of  facts,  does  not  prevent  the  appellant 
from  presenting  other  questions  of  law,  nor  from  making 
separate  assignments  of  error  as  to  each  of  the  two  proposi- 
tions which  the  act  authorizes  to  be  presented  by  one  assign- 
ment,   p.  485. 

8.  Master  and  Servant. — Workmen's  Compensation  Act. — Ap» 
peals. — Assignments  of  Error. — Sufficiency. — ^Under  §61  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  as  amended 
by  the  act  of  1917  (Acts  1917  p.  154) ,  governing  appeals  from 
awards  by  the  Industrial  Board,  on  an  appeal  from  an  award 
of  compensation  an  assignment  of  error  that  the  full  board 
erred  in  overruling  defendant's  motion  to  set  aside  an  award 
made  by  one  member  of  the  board  and  also  the  award  made 
by  the  full  board,  and  to  thereupon  hear  the  parties,  their  rep- 
resentatives and  witnesses,  is  sufficient,    p.  486. 

4.  Master  and  Servant. — Workmen's  Compensation  Act, — 
Award  by  Less  than  Full  Boa/rd. — Review, — Discretion  of 
Boa/rd. — Under  §60  of  the  Workmen's  Compensation  Act,  Acta 
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1915  p.  392,  as  amended  by  the  act  of  1917  (Acts  1917  p.  154), 
providing  for  a  review  of  an  award  of  part  of  the  Industrial 
Board  by  the  full  board,  which  ''shall  review  the  evidence,  or 
if  deemed  advisable,  hear  the  parties  at  issue,''  it  is  discre- 
tionary with  the  board  whether  it  will  review  the  evidence  from 
the  transcript  of  the  former  hearing  or  conduct  a  new  hearing, 
and  the  board's  action  in  this  respect  will  not  be  reviewed  on 
appeal  unless  it  clearly  appears  that  there  has  been  an  abuse 
of  discretion,    p.  486. 

5.  Master  and  Servant. — Workmen's  Compensation  AcL — Ap- 
pedL — Review, — Sufficiency  of  Evidence. — Inferences, — Ulti- 
mate facts  need  not  be  proved  by  a  particular  kind  of  evi- 
dence, and  an  award  of  the  Industrial  Board  is  sustained  by 
the  evidence  if  there  are  facts  in  evidence  from  which  the  es- 
sential ultimate  facts  may  reasonably  be  inferred,  and  the 
court  on  appeal  will  not  disturb  such  finding,  although  in- 
ferences other  than  those  drawn  by  the  board  might  be  rea- 
sonably warranted,    p.  487. 

6.  Master  and  Servant. — Workmen's  Com/penscUion  Act — 
Award. — Review. — Evidence. — Sufficiency. — In  a  proceeding  for 
compensation  under  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  for  the  death  of  a  servant,  evidence  showing  that 
while  deceased  was  performing  the  duties  of  his  employment, 
defendant's  assistant  superintendent,  as  an  act  of  sport,  turned 
the  air  from  an  air  compressor  upon  him,  causing  deceased  to 
quickly  jerk  and  straighten  his  body,  that  immediately  there- 
after he  became  ill  and  died  within  two  days,  and  that  an 
autopsy  disclosed  that  the  intestines  were  diseased  prior  to 
the  injury,  but  that  the  conditions  found  which  caused  death 
might  have  been  the  result  of  the  accident  to  decedent,  was 
sufficient  to  sustain  a  finding  of  the  Industrial  Board  that  the 
cause  of  death  was  injuries  sustained  by  deceased  as  a  result 
of  having  the  compressed  air  turned  upon  him.    p.  487. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation  Act  by  Ida  M.  Loper  against  the  Bimel 
Spoke  and  Wheel  Company.  From  an  award  for  appli- 
cant, the  defendant  appeals.    Affirmed. 

Horace  F.  Harvey,  H.  C  Austill  and  Joseph  W. 
Hutchinson,  for  appellant. 
Frank  B.  Jaqtui  and  John  F.  LaFollette,  for  appellee. 
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Felt,  J. — ^This  is  an  appeal  from  an  award  of  the 
full  board,  allowing  appellee,  Ida  M.  Loper,  compensa- 
tion for  the  death  of  her  husband  under  the  Indiana 
Workmen's  Compensation  law.  The  first  and  second 
assigned  errors  are  in  substance  the  same,  and  allege 
that  the  award  of  the  full  Industrial  Board  of  Indiana 
is  contrary  to  law.  The  third  is  as  follows :  "The  full 
board  erred  in  overruling  the  motion  of  the  defendant 
(appellant)  to  set  aside  the  award  made  in  the  cause 
by  Charles  R.  Hughes  and  also  to  set  aside  the  award 
made  by  the  Industrial  Board  on  June  4,  1917,  and  to 
thereupon  hear  the  parties  at  issue,  their  representa- 
tives and  witnesses,  said  motion  having  been  filed  oh  the 
30th  day  of  June,  1917." 

The  finding  of  facts  and  the  award  from  which  this 
appeal  was  taken  are  as  follows:  "Be  it  remembered 
that  pursuant  to  notice  fixing  the  time  and  place  there- 
for, this  cause  was  called  for  review  before  the  full 
board  at  its  office  in  the  state  house  on  the  31st  day 
of  March,  1917,  at  three  o'clock  p.m.,  that  the  plaintiff 
appeared  by  John  F.  LaFoUette,  her  attorney,  and  the 
defendant  appeared  by  Horace  F.  Harvey,  its  attorney. 
And  the  full  board  having  heard  the  argument  of  coun- 
sel, having  reviewed  the  evidence  and  being  duly  ad- 
vised in  the  premises,  finds  that  on  the  28th  day  of  Sep- 
tember, 1916,  one  James  F.  Loper  was  in  the  employ- 
ment of  the  defendant  as  a  drill  press  operator  at  an 
average  weekly  wage  of  $14.30 ;  that  on  said  date,  while 
he  was  engaged  in  his  work  as  a  drill  press  operator,  the 
assistant  superintendent  of  the  defendant,  under  whom 
the  said  James  F.  Lopei^worked,  as  an  act  of  sport  and 
horseplay  upon  his  part,  turned  the  air  from  an  air 
compressor  maintained  at  said  time  in  the  defendant's 
factory,  upon  the  said  James  F.  Loper  in  the  region  of 
the  rectum ;  that  the  turning  of  said  air  upon  the  said 
Vol.  65—31 
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James  F.  Loper  at  said  time  caused  him  to  quickly  jerk 
and  straighten  his  body ;  that  at  the  time  the  said  James 
F.  Loper  was  suffeiring  from  an  abscess  in  the  region 
of  the  gall  bladder;  that  the  turning  of  said  air  upon 
him  aforesaid  by  the  defendant's  assistant  superintend- 
ent, causing  him  to  suddenly  jerk  and  strain  himself, 
ruptured  said  abscess  and  resulted  in  acute  general 
peritonitis,  which  caused  his  death  on  the  30th  day  of 
September,  1916;  that  the  defendant,  by  and  through 
its  assistant  superintendent,  had  actual  knowledge  of 
the  injury  of  the  said  James  F.  Loper  at  the  time  that 
it  occurred ;  that  the  air  compressor  in  the  defendant's 
factory  was  used  for  the  purpose  of  cleaning  machinery, 
and  long  prior  to  the  28th  day  of  September,  1916,  the 
employees  had  established  the  custom  of  using  the  same 
to  'brush'  their  clothes,  by  which  is  meant  that  it  was 
used  to  blow  the  dust  and  dirt  off  their  clothing;  that 
said  employees  had  also  formed  the  habit  of  using  said 
compressor  in  acts  of  sport  or  horseplay  by  turning  the 
air  upon  one  another,  which  act  is  known  among  them 
as  'goosing' ;  that  the  said  James  F.  Loper  had  frequently 
participated  in  such  sport ;  that  such  conduct  of  the  em- 
ployees was  carried  on  with  the  actual  knowledge  and  ac- 
quiescence of  the  defendant's  assistant  superintendent ; 
that  he  in  fact  actually  participated  therein  and  no  ob- 
jection whatever  was  ever  made  to  such  conduct  upon  the 
part  of  employees ;  that  said  air  compressor  had  a  pres- 
sure of  about  sixty  pounds  at  the  time  that  it  was 
turned  upon  him,  the  said  James  F.  Loper,  by  the  de- 
fendant's assistant  superintendent ;  that  at  the  time  said 
air  was  turned  upon  him,  the  said  James  F.  Loper  was 
not  participating  to  any  extent  in  the  sport  or  horse- 
play of  the  defendant's  assistant  superintendent;  that 
the  said  James  F.  Loper  left  surviving  him  as  his  sole 
and  only  dependents,  the  plaintiff,  Ida  M.  Loper,  his 
wife,  Charles  M.  Loper,  his  son,  12  years  of  age,  and 
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Loyd  M.  Loper,  his  son,  8  years  of  age;  that  at  the 
time  of  his  injury  and  death  the  same  James  F.  Loper 
was  living  with  his  said  wife  and  children  as  a  family 
and  they  were  at  that  time  wholly  dependent  upon  him 
for  support;  that  the  defendant  did  not  furnish  the 
said  James  F.  Loper  an  attending  physician  for  the 
treatment  of  his  injury  and  has  not  paid  his  burial  ex- 
penses or  any  part  thereof. 

''Ruling  of  Lawr  The  question  as  to  whether  the 
death  of  James  F.  Loper  arosf*.  out  of  his  employment, 
was  certified  by  the  Industrial  Board  to  the  Appellate 
Court  in  case  No.  9947.  Said  court,  on  the  first  day 
of  June,  1917,  held  that  his  death  arose  out  of  his  em- 
plojrment. 

"Award:  It  is  therefore  considered  and  ordered 
by  the  full  Industrial  Board  that  the  plaintiff  be, 
and  is  hereby  awarded  against  the  defendant,  three 
hundred  weeks'  compensation  at  the  rate  of  seven  dol- 
lars and  seventy-one  cents  per  week — ^beginning  on  the 
30th  day  of  September,  1916,  and  burial  expenses  not 
exceeding  one  hundred  dollars.  It  is  further  ordered 
that  the  defendant  pay  the  costs  of  this  action,  taxed 
at  four  dollars  and  forty-five  cents. 

"Dated  this  fourth  day  of  June,  1917.'' 

Appellee  filed  a  verified  answer  to  the  assignment  of 
errors,  in  which  she  set  up  the  details  of  the  hearing 
before  a  single  member  of  the  Industrial  Board,  the 
application  for  a  review  by  the  full  board,  and  the  fact 
that,  while  her  claim  was  so  pending,  the  full  board 
certified  to  the  Appellate  Court  the  question  of  law  upon 
the  facts  substantially  as  above  stated  as  to  the  employ- 
ment, the  injury,  the  death  and  the  dependents  of  the 
deceased,  viz. :  "Upon  the  foregoing  facts,  did  the  in- 
jury and  deiith  of  the  employe  arise  out  of  his  employ- 
ment, within  the  meaning  of  the  Indiana  Workmen's 
Compensation  Act?"    That  on  June  1,  1917,  said  court 
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answered  the  foregoing  question  in  the  aflfirmative  in  a 
written  opinion  by  Caldwell,  J.  In  re  Loper  (1917),  64 
Ind.  App.  571,  116  N.  E.  p.  324.  That  appellant  by 
its  counsel  asked  and  was  granted  leave  to  appear  and 
file  briefs  in  said  proceedings,  and  did  file  a  brief  on  the 
question  before  the  court;  that  by  reason  thereof  all 
questions  involved  in  this  appeal  were,  or  might  have 
been,  litigated  and  adjudicated,  and  appellant  is  bound 
thereby  and  should  not  be  heaiil  to  again  present  any 
questions  relating  to  the.  aforesaid  award. 

TKe  facts  above  set  out  show  that  the  award  by  the 

full  board  was  not  made  until  June  4,  1917,  after  the 

opinion  of  this  court  in  answering  the  certified 

1.  question  aforesaid  had  been  rendered  on  June  1, 
1917.  Section  61  of  the  act  (Acts  1915  p.  392) 
authorizes  appeals  to  this  court  "for  errors  of  law"  and 
also  provides  that :  •  "The  board,  of  its  own  motion,  may 
certify  questions  of  law  to  said  appellate  court  for  its 
decision  and  determination."  This  cause  was  not  be- 
fore the  court  by  reason  of  the  proceedings  relating  to 
the  certified  question  of  law.  The  character  of  the  pro- 
ceedings was  not  changed  by  the  fact  that  appellant's 
counsel  was  permitted  to  appear  and  file  a  brief,  as  an 
amicus  curae.  Whatever  view  may  be  taken  of  the  pur- 
pose and  effect  of  the  proceedings  under  the  statute 
where  the  Industrial  Board  certifies  questions  of  law  to 
this  court  and  such  questions  are  answered  by  the  court, 
we  think  it  cannot  be  held  that  such  proceeding  is  an  ad- 
judication of  the  case  which  gave  rise  to  the  question, 
for  it  readily  appears  that  there  are  no  adverse  parties 
to  such  proceeding,  no  issues  in  a  technical  or  legal 
sense,  and  consequently  no  parties  or  their  privies  to  be 
bound  by  the  principles  and  rules  of  former  adjudica- 
tion. 

The  board  is  the  moving  party  in  such  instances  and 
primarily,  at  least,  the  questions  are  answered  for  the 
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information  and  guidance  of  the  board  in  any  case  be- 
fore it  where  such  question  arises.  The  fact  that  this 
court  permitted  an  attorney  who  now  appears  as  coun- 
sel for  the  appellant  to  appear  as  an  amicus  curae  in 
the  proceedings  relating  to  the  certified  question  of  law, 
and  the  further  proposition  that  the  concrete  facts  on 
which  such  question  was  propounded  are  in  substance 
identical  with  the  main  facts  involved  in  the  subse- 
quent appeal  where  there  are  adverse  parties,  are  to 
be  considered  as  merely  incidental  matters  rather  than 
facts  that  are  controlling  in  this  appeal  or  binding  upon 
the  parties  under  the  rule  of  res  adjvdicata.  Certainly 
the  answer  to  the  question  under  such  circumstances 
would  be  influential  and  would  be  followed  by  the  court 
in  the  actual  case  involving  such  facts,  if  presented,  un- 
less some  good  and  sufficient  reason  appeared  for  doing 
otherwise,  but  this  would  not  be  done  on  the  theory 
that  the  case  had  formerly  been  before  the  court  and 
the  questions  now  presented  therein  determined  under 
the  rule  of  former  adjudication. 

The  act  contemplates  proceedings  as  free  as  possible 
from  technicalities  which  may  hinder  the  due  adminis- 
tration of  the  law.  The  provision  permitting  the  board 
to  certify  legal  questions  for  decision  by  this  court  was 
not  intended  to  serve  the  purpose  of  adjudicating  par- 
ticular cases,  but  as  a  means  of  expediting  the  business 
of  the  board,  and  giving  the  relief  contemplated  by  the 
act  with  a  minimum  of  legal  procedure.  Union  Sani- 
tary Mfg.  Co.  V.  Davis  (1916),  63  Ind.  App.  548,  114 
N.  E.  872. 

Appellee  further  contends  that  under  the  provisions 

of  §61  of  the  Workmen's  Compensation  Act,  supra,  as 

amended  by  the  act  of  1917  (ch.  63,  Acts  1917 

2.    p.  154) ,  no  question  is  presented  by  the  third  as-* 

signment  of  error.    The  amendment  provides 

that  an  assignment  that  the  award  of  the  full  board  is 
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contrary  to  law  shall  be  sufficient  to  present  both  the 
sufficiency  of  the  facts  found  to  sustain  the  award  and 
the  sufficiency  of  the  evidence  to  sustain  the  finding  of 
facts,  but  such  provision  does  not  prevent  the  appealing 
party  from  presenting  other  errors  of  law  under  the 
statute  if  there  be  such  in  the  proceedings  before  the 
full  board,  nor  from  making  separate  assignments  of 
error  as  to  each  of  the  two  propositions  which  the 

3.  statute  authorizes  to  be  presented  by  one  assign- 
ment.   As  against  the  objection  urged  by  appel- 
lee, we  deem  the  third  assignment  of  error  sufficient. 
§696  Bums  1914,  §654  R.  S.  1881. 

Section  60,  as  amended  by  the  Acts  of  1917,  supra, 

provides  for  review  of  an  award  made  by  less  than  all 

the  members  of  the  full  board,  and  further  pro- 

4.  vides  that  the  full  board  "shall  review  the  evi- 
dence, or,  if  deemed  advisable,  hear  the  parties 

at  issue,  their  representatives  and  witnesses  as  soon  as 
practicable  and  shall  make  an  award  and  file  same, 
with  a  finding  of  the  facts  on  which  it  is  based,  and  the 
rulings  of  law  by  the  full  board  if  any,  and  send  a  copy 
thereof  to  each  of  the  parties  in  dispute,  in  like  manner 
as  specified  in  the  forgoing  section."  The  evidence 
heard  by  Charles  R.  Hughes,  a  member  of  the  Industrial 
Board,  at  the  first  hearing  was  taken  down  in  short- 
hand, transcribed,  and  filed  with  the  papers  before  the 
full  board.  Appellant  by  verified  motion  sought  to 
show  that  the  transcript  was  defective,  incomplete,  and 
inaccurate,  and  to  have  the  same  set  aside,  and  the 
whole  proceeding  gone  into  before  the  full  board,  the 
witnesses  called  and  the  evidence  reheard  independently 
of  the  aforesaid  transcript.  The  board  overruled  the 
motion,  heard  the  parties  by  counsel  and  made  its  find- 
ing and  award  based  on  the  transcript  of  the  evidence. 
The  statute  gives  the  full  board  discretionary  power  to 
review  the  evidence  in  the  manner  adopted  in  this  case, 
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or,  "if  deemed  advisable,*'  to  proceed  as  appellant  re- 
quested in  this  instance. 

The  transcript  of  the  evidence  was  and  is  sufficient  to 
present  the  substance  of  the  material  facts.  The  cir- 
cumstance of  the  inaccuracies  and  alleged  omissions 
are  not  different  from  many  things  incidental  to  trials 
and  proceedings,  on  account  of  which  parties  after  the 
hearing  or  trial  feel  dissatisfied  and  believe  their  case 
could  have  been  placed  in  a  more  favorable  light.  The 
board  exercised  its  discretion  and  this  court  will  not 
review  such  action  except  in  cases  where  it  clearly  ap- 
pears that  there  has  been  abuse  of  the  discretionary 
power  lodged  in  such  tribunal. 

*  'Under  the  first  and  second  assignments  of  error  ap- 
pellant seeks  to  present  the  question  that  there  is  a 
total  failure  of  evidence  to  show  that  the  acci- 

5.  dent  to  the  deceased  described  in  the  fmdings  of 
the  board  was  a  proximate,  contributing  cause 

of  his  death,  and  contends  that  the  undisputed  evidence 
shows  that  he  died  from  peritonitis.  Ultimate  facts 
need  not  be  proved  by  any  particular  kind  or  class  of 
evidence.  If  there  are  facts  and  circumstances  proven 
in  the  case  from  which  the  essential  ultimate  facts  may 
reasonably  be  inferred,  and  the  court  or  board  whose 
duty  it  is  to  pass  upon  such  facts  has  drawn  therefrom 
the  essential  ultimate  facts,  this  court  will  not  disturb 
such  finding,  though  other  and  different  facts  might 
be  inferred  therefrom  by  other  minds  equally  as  fair 
and  reasonable. 

We  deem  it  unnecessary  to  set  out  the  evidence  in  de- 
tail.   The  deceased  had  complained  of  some  abdominal 
trouble    and    had    taken    treatment    therefor 

6.  shortly  before  the  fatal  accident,  but  had  con- 
tinued to  work  regularly.   He  was  working  when 

injured  in  the  manner  set  forth  by  the  Industrial  Board, 
and  there  is  no  claim  that  he  was  at  that  time  partici- 
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pating  in  the  use  of  or  sport  with  the  air  hose.  His 
injury  occurred  on  the  evening  of  September  28,  and  he 
died  on  September  80,  at  9:30  p.  m.  The  testimony 
shows  that  immediately  after  the  accident  he  suffered 
pain,  became  sick,  was  taken  home,  called  a  physician 
immediately,  a  consultation  of  physicians  was  held  and 
an  abdominal  operation  performed  on  September  29,  the 
day  after  the  accident.  There  was  inflammation  of  the 
bowels  and  abdominal  walls,  pus  and  serum  were  found 
in  the  abdominal  cavity  and  a  diseased  condition  in  the 
region  of  the  gall  bladder  of  a  character  which  indi- 
cated the  parts  had  been  affected  before  the  accident; 
that  the  conditions  found  would  not  likely  have  resulted 
from  a  sudden  jerking  or  wrenching  of  the  body  if 
there  had  been  no  diseased  condition  prior  to  the  day 
of  the  accident.  One  of  the  physicians  testified  that 
in  his  opinion  the  conditions  found  at  the  autopsy  might 
have  resulted  from  an  accident  which  later  caused  his 
death;  that  the  diseased  condition  of  the  intestines 
began  before  the  accident  occurred.  The  facts  are  suf- 
ficient to  bring  the  case  within  the  rules  of  law  already 
declared  by  this  court.  In  re  Bowers  (1917) ,  ante  128, 
116  N.  E.  842. 

There  is  evidence  tending  to  support  the  finding  of 
facts.  The  award  is  not  contrary  to  law.  The  award 
of  the  full  board  is  therefore  affirmed,  and  five  per  cent, 
is  added  to  the  award  by  virtue  of  §3  of  chapter  63 
of  the  Acts  of  1917,  supra. 

Note.— Reported  in  117  N.  E.  527.  Workmen's  compensa- 
tion: review  of  findings  of  Industrial  Board,  L.  R.  A.  1916A  163, 
266,  1917D  186,  Ann.  Cas.  1916B  475,  1918B  647. 
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In  re  Maranovitch. 

[No.  10,056.    Filed  November  1,  1917.] 

1.  Statutes. — Conatmetion. — A  statute  is  to  be  construed  as  a 
whole  and  that  construction  adopted  which  will  carry  out  the 
intent  of  the  legislature,    p.  491. , 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — Conr 
atruction, — Loss  of  Fingers, — Awao'd, — Section  31  of  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  prescribing  a  sched- 
ule of  compensation  for  the  loss  of  a  finger,  thumb  and  other 
specific  injuries,  and  providing  that  in  all  other  cases  of  perma- 
nent partial  disability  compensation  shall  be  paid  in  the  amount 
determined  by  the  Industrial  Board,  not  to  exceed  fifty-five  per 
cent,  of  the  average  weekly  wages  for  200  weeks,  was  intended 
to  apply  to  all  cases  of  permanent  partial  disability  and  is 
mandatory  as  to  the  injuries  specified,  but  where  an  employe 
in  one  accident  loses  two  or  more  fingers  the  amount  of  com- 
pensation will  not  be  determined  by  multiplying  the  allowance 
for  one  finger  by  the  number  lost,  since  otherwise  compensa- 
tion for  the  loss  of  a  thumb  and  four  fing^ers  could  exceed  that 
for  a  whole  hand,  a  result  not  intended  by  the  legislature,  but 
in  such  a  case  the  award  will  be  fixed  by  the  board  under  the 
greneral  clause  for  a  period  not  to  exceed  200  weeks,  except  that 
an  allowance  for  a  less  injury  cannot,  unless  the  circumstances 
are  extraordinary,  be  made  for  more  than  provided  in  the  spe- 
cific schedule  for  a  greater  injury,    p.  491. 

From  the  Industrial  Board  of  Indiana. 

Certified  questions  of  law. 

Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  Maranovitch.  Certified  question 
of  law  by  the  Industrial  Board.    Qv^eationa  answered. 

IBACH,  P.  J. — ^We  are  asked  by  the  Industrial  Board 
of  Indiana  to  determine  the  number  of  weeks  for  which 
an  injured  employe  is  entitled  to  compensation  upon  the 
following  facts :  On  October  31, 1916,  Joe  Maranovitch 
was  in  the  employ  of  the  American  Sheet  and  Tin  Plate 
Company  at  an  average  weekly  wage,  of  $21.42.  On 
said  date,  with  the  personal  knowledge  of  the  employer, 
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he  received  a  personal  injury  by  accident  arising  out 
of  and  in  the  course  of  his  employment,  resulting  in  the 
loss  by  separation  of  the  thumb  and  all  the  four  fing- 
ers of  the  right  hand  at  the  metacarpal  articulation. 

The  foregoing  facts  show  that  the  injuries  received  by 
Maranovitch  resulted  in  what  is  termed  in  the  Work- 
men's Compensation  Act  as  a  ''permanent  partial  dis- 
ability." We  are  therefore  required  by  the  question 
presented  to  construe  §31  of  that  act.  It  reads :  "For 
injuries  in  the  following  schedule  the  employe  shall  re- 
ceive in  lieu  of  all  other  compensation  a  weekly  compen- 
sation equal  to  fifty-five  per  cent,  of  his  average  weekly 
wages  for  the  periods  stated  against  such  injuries  re- 
spectively, to-wit:  (a)  For  the  loss  by  separation  of 
not  more  than  one  phalange  of  a  thumb  or  not  more 
than  two  phalanges  of  a  finger  ...  15  weeks; 
(b)  for  the  loss  by  separation  of  more  than  two  pha- 
langes of  a  finger  or  of  a  whole  finger  or  toe  .  .  . 
30  weeks ;  (c)  For  the  loss  by  separation  of  more  than 
one  phalange  of  a  thumb  or  of  a  whole  thumb  .  .  . 
60  weeks ;  (d)  for  the  permanent  and  irrecoverable  loss 
of  the  sight  of  one  eye  or  its  reduction  to  one-tenth  of 
normal  vision  with  glasses  .  .  .  100  weeks;  (e) 
for  the  loss  by  separation  of  one  foot  at  or  above  the 
ankle  joint  .  .  .  125  weeks;  (f)  for  the  loss  by 
separation  of  one  hand  at  or  above  the  wrist  joint 
.  150  weeks ;  (g)  for  the  loss  by  separation  of 
one  leg  at  or  above  the  knee  joint  .  .  .  175 
weeks ;  (h)  for  the  loss  by  separation  of  one  arm  at  or 
above  the  elbow  joint  .  .  .  200  weeks;  '(i)  for 
the  permanent  and  complete  loss  of  hearing  . 
75  weeks.  In  all  other  cases  of  permanent  partial  dis- 
ability, including  any  disfigurement  which  may  impair 
the  future  usefulness  or  opportunities  of  the  injured 
employe,  compensation  in  lieu  of  all  other  compensation 
shall  be  paid  when  and  in  the  amount  determined  by 
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the  Industrial  Board,  not  to  exceed  fifty-five  per  cent, 
of  average  weekly  wages  per  week  for  a  period  of  two 
hundred  weeks.'* 

A  statute  is  to  be  construed  as  a  whole  and  that  con- 

struction  adopted  which  will  carry  out  the  intent  of  the 

legislature    and    avoid    absurdities.    Applying 

1.  these  principles  of  construction  to  the  statute 
before  us  it  is  manifest  that  in  enacting  §31, 
supra,  the  legislature  intended  to  provide  for  all 

2.  cases  of  permanent  partial  disability,  and  in  fix- 
ing the  schedule  therein  to  provide  a  definite 

amount  for  certain  specific  injuries,  the  amount  being 
graduated  according  to  the  magnitude  of  the  injury. 
To  the  extent  of  such  specific  provisions  the  law  is 
mandatory,  and  being  mandatory  cannot  be  enlarged 
beyond  their  express  terms.  The  language  of  the  last 
paragraph  of  said  section  is  broad  and  comprehensive, 
"all  other  cases  of  permanent  partial  disability,"  and 
leaves  no  room  for  construction  between  the  injuries 
specifically  provided  for  in  the  schedule  and  those  which 
fall  under  the  general  provision. 

We  must  conclude,  therefore,  that  the  legislature 
never  intended  that  for  the  loss  of  two  or  more  fingers 
on  one  hand  in  the  same  accident  that  the  amount  of 
compensation  could  be  arrived  at  by  multiplying  the 
schedule  allowance  for  one  finger  by  the  number  of  fin- 
gers lost.  If  this  method  of  calculation  were  intended 
by  the  legislature,  it  would  lead  to  an  absurd  result, 
e.  g.,  for  the  loss  of  the  entire  hand  at  or  above  the 
wrist  the  schedule  allows  a  compensation  for  a  period 
of  150  weeks,  while  by  multiplying  the  specific  allow- 
ance for  each  finger  and  adding  the  allowance  for  a 
thumb  we  would  obtain  a  total  period  of  180  weeks  dur- 
ing which  compensation  might  be  paid. 

An  injury  such  as  we  have  here  must,  we  think,  fall 
under  the  general  provision  above  referred  to.    Such 
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provision  when  standing  alone  would  seem  to  give  the 
board  discretion  in  all  such  cases  not  to  exceed  200 
weeks,  but,  when  this  section  is  read  as  a  whole  and 
taken  in  connection  with  the  general  plan  and  purpose 
of  the  act,  it  is  clear,  we  think,  that  the  legislature 
never  intended,  generally  speaking,  by  such  general  pro- 
vision that  the  court  could  in  its  discretion  allow  for 
a  less  injury  more  than  was  provided  in  the  specific 
schedule  for  a  greater  injury.  If,  however,  such  un- 
usual and  extraordinary  facts  should  arise,  of  which 
we  are  unable  to  conceive  of  any  instance  at  this  time, 
in  which  in  the  judgment  of  the  board  an  injury  by 
severance  of  a  part  and  less  than  the  whole  member 
would  entitle  the  injured  employe  to  compensation  for 
a  greater  period  than  that  specifically  provided  for  in 
the  schedule  for  the  loss  of  the  whole,  the  board  would 
be  authorized  to  resort  to  the  general  provision  and 
grant  such  allowance  for  such  a  period  as  in  its  judg- 
ment would  be  proper  not  to  exceed  200  weeks. 

Note.— Reported  in  117  N.  E.  530.  See  under  (1)  12  Am.  St 
827,  36  Cyc  1106, 1111, 1128.  Workmen's  compensation:  amount 
recoverable  by  workman  partially  or  totaUy  incapacitated,  L.  R. 
A.  1916A  136. 


Bricker  v.  Whisler. 

[No.  9,322.    Filed  November  1,  1917.] 

1.  Appeal. — Suffideney  of  Evidence. — Scope  of  Review. — Pre- 
sumptions, — On  appeal  every  presumption  lies  in  favor  of  the 
successful  party,  and  in  determining  the  sufficiency  of  the  evi- 
dence to  support  the  judgment,  the  court  will  look  only  to  the 
evidence  most  favorable  to  appellee,    p.  497. 

2.  Trover  and  Conversion. — Burden  of  Proof. — ^The  vendor  in 
an  action  for  the  conversion  of  certain  remains  of  a  dismantled 
building  claimed  to  have  been  reserved  orally,  has  the  burden 
of  proving  his  allegations  by  proper  evidence,    p.  497. 
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3.  Tbover  and  Conversion.  —  Judgment.  —  Evidence.  —  Suffir 
ciency. — Where  a  vendor  of  realty,  alleging  that  he  orally  re- 
served a  dismantled  building  located  thereon,  sued  the  vendee 
for  the  conversion  of  loose  and  detached  parts  of  the  building 
and  of  parts  remaining  affixed  to  the  land,  but  failed  to  prove 
the  value  of  the  loose  materials,  a  judgment  in  his  favor  for 
such  detached  parts  could  not  be  sustained,    p.  497. 

4.  FraXtds,  Statute  op. — C<mveyance  of  Land. — Pa/rol  Reservor 
tion. — As  between  grantor  and  grantee,  the  grantor  cannot  en- 
force a  parol  reservation  of  any  part  of  the  realty  conveyed  in 
his  deed.    p.  498. 

6.  FiXTUBES.  —  Nature  of.  —  Manner  of  Annexation.  —  Adapts 
ability. — Intention  of  Pa/rty  Making  Annexation. — In  deter- 
mining whether  property  annexed  to  the  freehold  is  i)ersonal 
or  real  property,  the  real  or  constructive  annexation  of  the 
article,  its  adaptability  to  the  use  of  the  land  to  which  it  is 
attached,  and  the  intention  of  the  party  making  the  annexa- 
tion, are  considerations  of  controlling  influence,    p.  498. 

6.  Fixtures. — Building^ — Intention  of  Pa/rty  Annexing  to  Land. 
— ^Where  an  abandoned  glass  factory  was  intended  at  the  time 
of  its  erection  as  a  permanent  building,  and  its  physical  con- 
nection with  the  land  remained  the  same  as  when  originally 
built,  it  became  a  part  of  the  realty,    pp.  499,  500. 

7.  Fixtures. — Between  Vendor  and  Purchaser. — Separate  Ovmr 
ership  of  Building  and  Land. — Knowledge  of  Purchaser.*— Anr 
nexation. — Where  a  vendor  of  realty  had  subsequently  to  ac- 
quiring his  title,  purchased  from  a  third  person  an  abandoned 
glass  factory  located  on  the  land,  the  fact  that  a  separate 
ownership  of  building  and  land  had  existed  and  that  part  of 
the  building  had  been  removed  by  its  former  owner,  was  not 
controlling  in  determining,  as  between  the  vendor  and  his 
grantee,  whether  the  building,  which  was  annexed  to  the  land, 
was  real  or  personal  property,  especially  where  the  grantee 
had  no  knowledge  of  the  separate  ownership,    p.  499. 

8.  Fixtures. — Permanent  Building* — Parol  Reservation  by  Ven- 
dor.— Effect. — A  parol  agreement  between  grantor  and  gran- 
tee, prior  to,  or  contemporaneous  with,  a  conveyance,  to  the 
eifect  that  a  part  of  a  permanent  building  which  is  attached 
to  and  part  of  the  freehold  conveyed  by  the  grantor  is  per- 
sonal property  will  not  make  such  property  personalty  which 
may  be  reserved  orally,  notwithstanding  the  vendor's  written 
warranty  of  the  freehold  to  the  contrary,    p.  500. 

From  the  Marion  Circuit  Court  (12,671) ;  Louis  B. 
Ewbank,  Judge. 
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Action  by  John  Whisler  against  George  Bricker. 
From  a  judgment  for  plaintiflf,  the  defendant  appeals. 
Reversea. 

Tindall  &  Tindall  and  A.  G.  Cavins,  for  appellant. 
John  Lockeridge,  Bachelder  &  Bachelder  and  Arthur 
C.  Van  Duyn,  for  appellee. 

HoTTEL,  C.  J. — ^This  is  an  appeal  from  a  judgment 
for  $100^  rendered  against  appellant  by  the  Marion  Cir- 
cuit Court  in  an  action  brought  by  appellee  before  a 
justice  of  the  peace  of  Hancock  county,  to  recover  dam- 
ages for  the  alleged  conversion  of  certain  stone,  bricks 
and  building  materials  located  on  real  estate  in  Han- 
cock county,  Indiana.  The  overruling  of  his  motion  for 
new  trial  is  the  only  error  assigned  by  appellant  and 
relied  on  for  reversal.  The  motion  contains  four 
grounds,  but  appellant  in  his  brief  asks  this  court  to 
give  its  consideration  to  but  one  question,  viz. :  "May 
a  grantor  of  real  estate  under  a  general  warranty  deed 
containing  no  reservation,  by  parol,  reserve  a  building 
which  was  originally  constructed  as  a  permanent  acces- 
sion to  the  realty,  and  which  is  still  annexed  thereto  in 
substantially  the  same  manner  as  when  originally 
built?" 

It  is  claimed  by  appellant  that  this  question  is  pre- 
sented by  those  grounds  of  his  motion  for  new  trial 
which  respectively  challenge  the  verdict  as  not  being 
sustained  by  sufficient  evidence  and  as  being  contrary 
to  law,  that  the  law  requires  a  negative  answer  to  said 
question,  and  that  such  an  answer  will  necessitate  a  re- 
versal of  the  judgment  below.  As  we  gather  appellee's 
contention  from  his  briefs,  he,  in  effect,  concedes  the 
correctness  of  the  legal  proposition  for  which  appellant 
contends,  and  that  it  requires  a  negative  answer  to  the 
question  suggested,  but  insists  that  there  was  undis- 
puted evidence  showing  that  at  least  a  part  of  the  prop- 
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erty,  claimed  by  appellee  to  have  been  appropriated  by 
appellant,  was  personal  property,  and  that  there  was 
some  evidence  from  which  the  trial  court  might  prop- 
erly have  inferred  that  all  of  said  property  was  per- 
sonal property;  that  for  this  reason  said  law  question 
is  not  presented  by  the  record,  and  that,  there  being  no 
other  question  presented  by  appellant,  the  judgment  ^ 

below  must  be  affirmed. 

The  evidence  pertinent,  and  necessary,  to  a  correct 
understanding  of  the  questions  thus  presented  is  to  the 
following  effect:  In  1908  appellee  bought  certain  lots 
from  one  Forkner.  Subsequently,  and  about  two  years 
before  his  sale  and  conveyance  to  appellant,  he  bought 
from  one  Cook  what  remained  of  a  glass  factory  on 
these  lots.  Cook  had  bought  this  building,  apart  from 
the  lots,  and  had  removed  parts  of  it.  In  October,  1912, 
appellee  owned  said  lots  and  building.  At  that  time 
the  building  had  been  so  wrecked  that  only  part  of  the 
frame  thereof,  the  ground  floor  of  fire  brick  laid  in 
sand,  part  of  a  second  floor  of  wood,  and  a  stone  founda- 
tion for  a  part  of  the  second  floor,  and  some  stone  piers 
for  furnaces  remained.  The  siding,  roof,  part  of  a  sec- 
ond floor,  the  doors  and  windows  and  their  frames  had 
been  removed.  Part  of  the  frame  had  been  removed, 
or  had  fallen,  and  was  on  the  ground.  The  greater 
part  of  the  frame,  however,  was  standing.  Appellee 
testified  that  this  frame  was  made  up  of  2x4,  2x8,  and 
4x4  timbers  nailed  together.  The  stone  foundation  for 
a  part  of  the  building  remained  practically  intact,  ex- 
cept that  a  few  stones  had  fallen  therefrom  and  were 
on  the  ground.  There  were  several  stone  piers  which 
had  supported  furnaces.  These  furnaces  had  been  re- 
moved, and  the  piers  were  mora  or  less  broken  down, 
and  stones  had  fallen  from  them.  Some  of  the  wit- 
nesses testified  that  the  building  rested  on  sills  of  large 
timbers,  that  there  were  walls  for  these  sills,  and  that 
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there  were  stone  pillars  set  in  the  ground,  the  stones  of 
which  had  been  laid  in  mortar,  and  upon  these  pillars 
the  posts  of  the  building  were  placed.  These  facts 
were,  however,  denied  by  other  witnesses,  who  testified 
that  there  was  no  foundation,  but  just  posts  set  in  the 
ground.  It  is  uncontroverted,  however,  that  the  parts 
of  the  building  then  standing  were  fastened  together 
and  attached  to  the  soil  in  the  same  manner,  and  were 
in  the  same  condition  as  when  originally  erected.  It 
also  appears  from  the  record  that  the  structure  was 
then  practically  in  the  same  condition  as  when  appel- 
lee bought  it  from  Cook.  There  is  evidence  tending  to 
show  that  the  building  had  been  erected  about  twelve 
years  before  the  sale  to  appellant,  that  it  had  been 
abandoned  as  a  factory  about  three  years  before  such 
sale,  and  that  Cook  had  removed  parts  of  the  building 
about  two  years  before  such  sale.  On  October  16, 1912, 
appellee  conveyed  said  land  to  appellant,  by  warranty 
deed,  containing  no  mention  of  this  structure,  either  by 
way  of  reservation  or  otherwise.  Appellee,  however, 
testified  that  he  orally  reserved  all  the  materials  on  the 
premises,  including  all  the  frame  of  the  building,  ex- 
cept a  part  thereof  eight  feet  by  thirty  feet,  which  con- 
tained 500  feet  of  lumber,  that  the  part  of  the  frame  so 
reserved  contained  5,000  feet  of  lumber,  that  the  part 
not  reserved  was  joined  to  that  reserved  by  nails  "and 
2x8  stuff  on  top  for  floor."  Appellant  testified  and 
introduced  other  evidence  to  the  fact  that  there  was  no 
reservation  of  anything  by  appellee.  The  evidence 
showing  the  taking  of  the  property  claimed  to  have  been 
reserved  is  to  the  effect  that  appellant  hauled  away 
stone,  and  that  he  was  seen  "hauling  this  material 
away."  The  record  does  not  show  specifically  that  any 
material,  other  than  the  frame  standing  at  the  time 
of  the  sale  to  appellant,  and  the  stone  foundation  above 
referred  to,  was  removed.    The  evidence  on  this  point 
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refers  generally  to  stone  and  to  "material."  All  the 
evidence  as  to  the  value  of  material  related  generally 
to  the  material,  there  being  no  evidence  of  value  as  to 
any  material  separated  from  the  building  and  lying  on 
the  ground,  as  distinct  and  separate  from  that  remain- 
ing attached  to  the  real  estate. 

The  decision  and  judgment  being  for  appellee,  he  has 

every  presumption  in  his  favor,  and  in  determining 

whether  said  decision  is  sustained  by  sufficient 

1.  evidence  we  must  look  alone  to  that  most  favor- 
able to  him.    We  think  it  clearly  appears  from 

the  evidence  that,  while  there  may  have  been  some  brick 
and  material  which  had  been  separated  from  said  build- 
ing, lying  on  the  ground,  there  was  no  attempt  on  the 
part  of  appellee  to  prove  the  quantity  or  value  of  such 
material,  separate  and  independent  of  that  part  of  the 
building  which  remained  attached  to  the  real  estate. 

While  this  court  will  search  the  record  to  affirm,  and 

indulge  every  presumption  in  favor  of  the  action  of  the 

trial  court  to  avoid  reversal,  it  cannot  indulge 

2.  presumptions  wholly  unsupported  by  the  evi- 
dence. The  burden  was  upon  appellee  to  prove 
his  case  by  proper  evidence,  and  it  clearly  ap- 

3.  pears  from  the  evidence  upon  the  subject  of 
values  that  the  only  theory  upon  which  he  made 

his  case,  and  the  only  theory  upon  which  the  decision 
and  judgment  of  the  trial  court  could  have  been  predi- 
cated, under  the  evidence,  was  that  appellee  was  en- 
titled to  recover  not  only  for  that  part  of  the  material 
involved  that  was  lying  on  the  ground,  separated  from 
the  ;:eal  estate,  but  also  for  that  part  of  the  same  which 
was  attached  to  the  real  estate,  and,  because  of  the  ab- 
sence of  any  evidence  as  to  the  quantity  or  value  of 
the  material  on  the  ground,  separate  from  that  at- 
tached to  the  real  estate,  there  was  no  evidence  upon 
Vol.  65—32 
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which  a  judgment  for  appellee  in  any  amount  for  such 
separated  material  alone  could  rest.  It  follows,  we 
think,  that  a  correct  disposition  of  this  appeal  requires 
us  to  determine  the  question  suggested  by  appellant. 

It  cannot  be  seriously  contended,  and,  as  before  in- 
dicated, is  not,  we  think,  contended  by  appellee,  that,  as 
between  grantor  and  grantee,  the  grantor  can 

4.  enforce  a  parol  reservation  of  any  part  of  the 
real  estate  conveyed  in  his  deed.  As  pertinent  to 

this  question,  see  Bailey  v.  Briant  (1889),  117  Ind.  362, 
363,  20  N.  E.  278;  Armstrong  V.  Lawson  (1881),  73 
Ind.  498;  Adams  V.  TvMy  (1904),  164  Ind.  292,  294, 
73  N.  E.  595;  Owens  V.  Letuis  (1874),  46  Ind.  488,  15 
Am.  Rep.  295. 

It  follows  also  that,  as  incidental  to  the  question  pre- 
sented by  appellant,  we  must  determine  whether,  under 
the  evidence,  that  part  of  the  property  here  in- 

5.  volved  which  was  standing  on  and  attached  to 
the  real  estate  sold  by  appellee  to  appellant  and 

conveyed  by  warranty  deed  was  a  part  of  the  real  estate 
so  sold.  In  determining  whether  property  annexed  to 
the  freehold  is  personal  o/real  property,  the  following 
rules  are  of  controlling  influence:  (1)  Real  or  con- 
structive annexation  of  the  article  in  question  to  the 
freehold.  (2)  Appropriation  or  adaptation  to  the  use 
or  purpose  of  that  part  of  the  realty  with  which  it  is 
connected.  (3)  The  intention  of  the  party  making  the 
annexation  to  make  the  article  a  permanent  accession 
to  the  freehold.  Binkley  v.  Forkner  (1889) ,  117  Ind. 
176,  19  N.  E.  753,  3  L.  R.  A.  33 ;  McFarlane  V.  Foley 
(1901),  27  Ind.  App.  484,  60  N.  E.  357,  87  Am.  St.  ^64; 
White  V.  Cincinnati,  etc.,  Railroad  (1904),  34  Ind.  App. 
287,  71  N.  E.  276;  Button  V.  Ensley  (1898),  21  Ind. 
App.  46,  51  N.  E.  380,  69  Am.  St.  340;  Parker  Land, 
etc.,  Co.  V.  Reddick  (1897),  18  Ind.  App.  616,  47  N.  E. 
848. 
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The  evidence  shows  without  contradiction  that  the 

material  and  timbers  here  involved,  which  appellant 

claims  were  a  part  of  the  real  estate  conveyed  to 

6.  him,  were  in  fact  a  part  of  a  glass  factory  which 
had  been  erected  on  said  real  estate.     There 

can  be  no  doubt,  imder  the  evidence,  that  such  fac- 
tory building  when  originally  built  was  intended  as  a 
permanent  building,  and  that  it  became  a  part  of  the 
real  estate  on  which  it  was  located. 

Appellee,  however,  attaches  importance  to  the  fact 

that  before  appellant's  purchase  and  deed  there  had 

been  a  separate  ownership  of  the  real  estate  and 

7.  said  building,  during  which  period  the  owner  of 
the  building  had  torn  part  of  it  down  and  re- 
moved it,  leaving  only  that  part  which  is  the  subject 
of  this  controversy.  Whether  a  case  might  arise  in 
which  such  a  state  of  facts  would  have  a  controlling  in- 
fluence in  the  determination  of  whether  the  property 
should  be  treated  as  real  or  personal  property  we  need 
not  and  do  not  determine.  It  is  sufficient,  for  the  pur- 
poses of  this  case,  to  say  that,  so  far  as  the  evidence 
discloses,  nothing  appears  from  the  separate  ownership 
of  the  real  estate  and  the  building  which  showed  that 
the  building,  other  than  that  part  which  was  torn  down 
and  separated  from  the  real  estate,  was  treated  as  per- 
sonal property  by  the  then  owners,  nor  is  there  any 
evidence  to  show  that  appellant  had  any  knowledge  of 
such  separate  ownership  or  of  its  character.  The  evi- 
dence further  shows  that  appellee  bought  the  building, 
or  what  remained  of  it,  and  thereby  combined  in  him- 
self the  ownership  of  both  the  ground  and  the  building 
upon  which  it  stood.  He  then  sold  and  conveyed  the 
real  estate  by  warranty  deed  without  express  mention 
of  said  building,  or  any  part  thereof,  by  reservation  or 
otherwise.  It  also  appears  from  the  uncontradicted 
evidence  that  when  appellee  conveyed  said  real  estate 
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to  appellant  the  frame  and  timbers  of  said  building  re- 
mained standing  on  and  attached  to  said  real  estate  in 
substantially  the  same  condition  that  they  were  in  when 
appellee  bought  the  building  from  Mr.  Cook,  and  in 
substantially  the  same  condition  as  when  the  building 

was  erected.    In  other  words,  the  evidence  here 
6.    shows  that  said  glass  factory  when  erected  was 

intended  as  a  permanent  building,  that  it  became 
and  was  part  of  the  real  estate  to  which  it  was  attached, 
that  at  the  time  of  its  erection  the  material  in  contro- 
versy became  a  part  thereof  and  hence  a  part  of  the 
real  estate  to  which  such  building  was  attached,  and 
when  appellee  sold  said  real  estate  to  appellant  there 
had  been  no  change  affecting  the  physical  connection 
of  said  part  of  said  building  with  the  real  estate  to 
which  it  was  originally  attached,  and  of  which  it  had 
become  a  part. 

The  question,  therefore,  which  we  Are  required  to  de- 
termine under  the  facts  of  this  case,  put  in  a  form  not 

materially  different  from  that  suggested  by  ap- 
8.    pellant,  is:    Will  a  parol  agreement  between 

grantor  and  grantee  (prior  to  or  contemporane- 
ous with  a  conveyance)  to  the  effect  that  a  part  of  a 
permanent  building  which  is  attached  to  and  part  of 
the  freehold  conveyed  by  the  grantor  is  personal  prop- 
erty, in  fact,  make  such  property  personalty,  and  allow 
its  reservation  by  such  grantor,  notwithstanding  his 
written  warranty  of  the  freehold  to  the  contrary? 

Appellee  in  effect  insists  that  this  question  requires 
an  affirmative  answer,  and  in  support  of  his  contention 
cites  the  following  cases:  Pea  v.  Pea  (1871),  35  Ind. 
387;  Williams  V.  Frybarger  (1893),  9  Ind.  App.  558,  37 
N.  E.  302;  Frederick  v.  Devol  (1860),  15  Ind.  357; 
Rogers  V.  Cox  (1884),  96  Ind.  157,  49  Am.  Rep.  152; 
Young  V.  Baxter  (1876),  55  Ind.  188;  Harvey  v.  Million 
(1879),  67  Ind.  90;  Heavilon  v.  Heavilon  (1868),  29 
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Ind.  509;  Carver  v.  Louthain  (1872),  38  Ind.  530; 
Fitzer  V.  Fitzer  (1868),  29  Ind.  468.  Of  these  cases, 
appellee  specifically  relies  on  Pea  V.  Pea,  supra,  and 
Rogers  V.  Cox,  supra.  The  facts  in  each  of  these  cases 
are  easily  distinguishable  from  the  facts  which  we  have 
indicated  as  controlling  in  the  instant  case.  It  is  true, 
however,  that  there  is  some  language  used  in  these 
cases,  especially  in  the  case  of  Rogers  V.  Cox,  supra, 
that  lends  support  to  appellee's  contention,  but  in  each 
case  the  court  expressly  so  limits  the  question  actually 
decided  that  it  is  not  in  conflict  with  the  principles 
upon  which  our  conclusion  in  this  case  is  based.  So^  an 
examination  of  each  of  the  cases  cited  by  appellee  which 
are  pertinent  to  the  question  involved  will  disclose  that 
the  facts  upon  which  they  rest  show  that  the  reserva- 
tion involved  was  not  one  between  grantor  and  grantee, 
or  that  such  reservation  related  either  to  growing  crops, 
trade  fixtures  or  buildings  such  as  saw  mills  and  the 
like  which  are  movable  and  of  a  quasi-personal  char- 
acter in  the  sense  that  the  agreement  and  intent  of 
the  parties  may  be  controlling  in  determining  whether 
they  should  be  treated  as  real  estate  or  personal  prop- 
erty. In  none  of  them  did  the  thing  held  to  be  suscept- 
ible of  reservation  constitute  an  essential  part  of  a 
permanent  building  attached  to  and  forming  a  part  of 
the  real  estate. 

While  there  is  some  conflict  in  the  decided  cases, 
we  think  few,  if  any  of  them,  sustain  appellee's  conten- 
tion, or  will  permit  an  affirmative  answer  to  the  ques- 
tion last  suggested.  On  the  contrary,  we  think  the 
weight  of  authority  supports  a  negative  answer  to  said 
question.  In  support  of  this  conclusion,  see  Owens  V. 
Lewis,  supra;  Armstrong  V.  Lawson,  supra;  Adams  V. 
Tully,  supra;  Pea  V.  Pea,  supra;  Bailey  v.  Briant,  supra; 
Binkley  V.  Forkner,  supra;  Meyers  V.  Schemp  (1873), 
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67  111.  469;  Gihhs  v.  Estey  (1860),  15  Gray  (Mass.) 
587;  Ford  v.  Cobb  (1859),  20  N.  Y.  344. 

We  therefore  conclude  that  the  trial  court  erred  in 
overruling  appellant's  motion  for  new  trial,  and  for  this 
reason  the  judgment  below  should  be  and  is  reversed, 
with  instructions  to  the  trial  court  to  grant  a  new  trial, 
and  for  such  other  proceedings  as*  are  consistent  with 
this  opinion. 

Note. — Reported  in  117  N.  E.  550.  Fixtures:  agreements  to 
prevent  fixtures  from  becoming  part  of  the  realty,  effect,  19  L. 
R.  A.  441;  tests  for  determining  what  are  fixtures,  105  Am.  St. 
646.  See  under  (2)  38  Cyc  2078;  (3)  38  Cyc  2088;  (4,  8)  19.Cyc 
213;  (5,  7)  19  Cyc  1036-1048. 


C^ONTINENTAL  INSURANCE  CJOMPANY  V.  BaIR  ET  AL. 

[No.  8,983.    Filed  January  5,  1917.    Rehearing  denied  June  22, 
1917.    Transfer  denied  November  1,  1917.] 

1.  Appeal. — Briefs. — Waiver  of  Error. — Assignments  of  error 
are  waived  where  appellant's  brief  fails  to  present  any  points 
or  propositions  relating  thereto,    p.  507. 

2.  Insurance. — Fire  Insurance. — Action  on  Policy. — Necessary 
Parties.— Plaintiffs.— Statutes.— \5n^eT  §§251,  263  Bums  1914, 
§§251,  262  R.  S.  1881,  all  who  join  as  plaintiffs  must  have  an 
interest  in  the  subject  of  the  action,  and  be  united  in  such  in- 
terest, although  the  interest  of  the  several  parties  joined  need 
not  be  equal  and  may  be  severable,  provided  aU  have  some 
common  interest  in  the  subject-matter  of  the  action,  and  this 
rule  applies  in  cases  involving  loss  by  fire  where  the  owner  of 
the  property  insured  and  the  holder  of  an  encumbrance  thereon 
are  joined  in  a  suit  against  the  insurance  company  on  the  pol- 
icy, it  appearing  that  the  total  loss  exceeds  the  amount  of  the 
encumbrance,    p.  510. 

3.  Pleading. —  Complaint, —  Requisites. —  Avoiding  Defense. — 
Where  the  facts  pleaded  show  a  cause  of  action,  and  also  a  de- 
fense thereto,  the  complaint  is  insufficient  unless  it  also  con- 
tains other  averments  which  avoid  such  defense,    p.  511. 

4.  Insurance. —  Fire  Insurance. —  Indorsement  of  Policy. — 
Equitable  Relief. — Where  the  holder  of  a  fire  insurance  policy 
notified  the  insurer  of  the  execution  of  a  mortgage  on  the 
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premises  insured  and  obtained  the  insurer's  agreement  to  in- 
dorse the  interests  of  the  mortgagees  upon  the  policy,  as  re- 
quired by  its  provisions,  on  the  insurer's  failure  to  comply 
with  its  agreement  equity  will  regard  that  as  done  which  in 
good  conscience  ought  to  have  been  done.  -  p.  512. 

5.  Insurance. — Fire  Policy, — Action. — Complaint. — Sufficiency, 
— Proof  of  Loss, — In  an  action  on  a  policy  of  fire  insurance,  a 
complaint  alleging  that  due  proof  of  loss  was  furnished  the 
insurer  within  thirty-nine  days  of  the  fire  and  within  sixty 
days  allowed  by  §4622g  Burns  1914,  Acts  1911  p.  525,  and  the 
provisions  of  the  policy,  sufiiciently  shows  as  against  demurrer 
that  the  proof  of  loss  was  made  as  required  by  the  policy  and 
statute,    p.  514. 

6.  Insurance. —  Fire  Insurance, —  Action  on  Policy, —  MorU 
gagees, — Insurable  Interest, — Where  the  interest  of  mortgagees 
in  a  house  covered  by  a  fire  insurance  policy,  although  not 
in  fact  indorsed  «n  the  policy,  was  regarded  by  equity  as  hav- 
ing been  so  indorsed,  the  mortgagees  had  an  insurable  interest 
in  the  insured  premises  and  could  maintain  an  action  against 
the  insurer  to  recover  for  loss  by  fire^    p.  515. 

7.  Insurance. —  Fire  Insurance  Policy. —  Construction. —  Condi" 
turn  against  Encumbrances, — A  provision  in  a  fire  insurance 
policy  that  it  shall  be  null  and  void  if  the  property  should  be- 
come mortgaged  or  encumbered,  relates  to  liens  voluntarily 
placed  on  the  property  by  the  insured,  and  does  not  apply  to 
judgments  thereafter  obtained  against  him  or  other  liens 
created  by  law,  such  as  a  money  judgment  in  a  suit  for  di- 
vorce,   p.  516. 

8.  Appeal. — Answers  to  Interrogatories. — Scope  of  Review. — In 
reviewing  the  ruling  on  a  motion  for  judgment  on  the  jury's 
answers  to  interrogatories  the  court  on  appeal  can  consider 
only  the  general  verdict,  the  interrogatories  and  answers  there- 
to, and  the  issues  formed  by  the  pleadings,    p.  520. 

9.  Appeal. —  Review. —  Answers  to  Interrogatories, —  General 
Verdict, — Presumptions, — In  passing  on  a  motion  for  judg- 
ment on  the  jury's  answers  to  interrogatories,  every  reasonable 
presumption  is  indulged  in  favor  of  the  general  verdict,  and  the 
answers  will  not  overcome  it  if  it  can  be  sustained  by  any 
facts  provable  under  the  issues,    p.  520. 

10.  Insurance. — Fire  Insurance, — Contract. — Proof  of  Loss, — 
Necessity,— Statute, — ^Under  §4622g  Bums  1914,  Acts  1911 
p.  525,  providing  that,  when  a  policy  of  fire  insurance  requires 
preliminary  proofs  of  loss,  they  shall  be  furnished  by  the  in- 
sured within  sixty  days,  and,  if  objected  to  by  the  insurer  as 
defective,  they  shall  be  returned,  together  with  a  specification 
of  def  ectSy  within  ten  days,  in  which  case  the  insured  is  allowed 
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ten  days  to  remedy  the  objections  or  make  affidavit  that  he  is 
imable  to  do  so,  where  the  proofs  of  loss  submitted  by  insured 
could  not  be  made  more  definite  and  specific,  and  where  be- 
fore the  expiration  of  the  ten-day  period  following:  their  re- 
turn to  insured  with  objections  thereto,  and  before  service  of 
formal  notice  of  rescission,  the  insurer  informed  the  insured 
that  it  denied  all  liability  under  the  policy,  and  also  stated 
that  its  position  as  regards  liability  could  not  be  changed  by 
any  modification  of  proofs,  insured  was  not  required  to  make 
any  further  proofs,    p.  520. 

11.  Insurance. — Fire  Insurance. — Proofs  of  Loss. — Sufficiency. 
— Statute. — Proofs  of  loss  furnished  within  sixty  days  after 
the  fire  showing  that  the  house  insured  was  totidly  destroyed 
on  a  certain  date,  that  the  loss  amounted  to  a  sum  named, 
that  insured  owned  the  property  in  fee  simple,  and  that  it  was 
encumbered  by  a  mortgage,  the  name  of  each  mortgagee  and 
the  amount  of  their  respective  claims  being  set  out,  furnished 
a  detailed  schedule  of  the  claim,  stated  the  character  and  ex- 
tent of  the  interest  of  other  parties,  gave  full  information  as 
to  the  encumbrance,  thereby  substantially  complying  with  the 
terms  of  the  policy  and  the  requirements  of  §4622g  Bums 
1914,  Acts  1911  p.  525,  as  to  proofs  of  loss.    p.  520. 

12.  Insurance. — Fire  Insurance. — Proofs  of  Loss. — Objections. 
—Suffi^ciency.—StoJtute.— Section  4622g  Bums  1914,  Acts  1911 
p.  525,  providing  that,  when  a  fire  insurance  policy  requires 
the  making  of  a  preliminary  proof  of  loss,  the  insured  shall 
furnish  such  proofs  within  sixty  days,  and,  if  the  proofs  fur- 
nished are  objected  to  by  the  insurer  as  being  defective,  they 
shall  be  returned  to  insured  with  a  specification  of  defects 
claimed,  in  which  case  he  shall  remedy  the  objections  by 
amendment  or  make  affidavit  that  he  is  unable  to  do  so,  contem- 
plates a  good-faith  claim  that  the  preliminary  proofs  are  de- 
fective and  a  definite  statement  of  omitted  facts  in  the  notice 
of  defects  in  such  proof,  which  requirements  are  not  met  by 
objections  to  proofs  of  loss  that  they  are  defective  because 
failing  to  furnish  a  detailed  schedule  of  claim,  to  state  if  any 
other  person  had  any  interest  in  the  property,  to  state  knowl- 
edge and  belief  as  to  the  time  and  origin  of  the  fire,  and  be- 
cause encumbrances  had  been  placed  on  the  property  without 
the  insurer's  knowledge  and  consent,  where  insured  had  given 
the  insurer  notice  of  the  encumbrance  on  the  property,  and, 
within  sixty  days  after  a  fire,  had  made  proof  that  the  house 
insured  had  been  totally  destroyed  on  a  certain  date,  that  the 
damage  amounted  to  a  sum  named,  that  he  owned  the  prop- 
erty in  fee  simple  encumbered  by  a  mortgage,  and  stating  th^ 
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name  of  each  mortgagee  and  the  amount  of  their  respective 
claims,  p.  521. 
18.  Insurance. — Fire  Inswranee. — Insufficient  Proofs  of  Loss, — 
FaUure  to  Furnish  Affidavit. — Under  §4622g  Bums  1914,  Acta 
1911  p.  525,  relating  to  proofs  of  loss  by  fire,  the  failure  of  in- 
sured to  submit  an  affidavit  showing  that  proofs  of  loss  returned 
as  defective  could  not  be  made  more  specific,  within  ten  days 
from  the  receipt  of  the  insurer's  objection  thereto,  was  the 
omission  of  only  a  technical  detail,  where  the  proofs  furnished, 
fairly  construed,  supplied  all  the  information  called  for,  and 
were  not  subject  to  the  objections  made.    p.  521. 

14.  Insurance. — Fire  Insurance, — Authority  of  Agent, — Scope. 
— Indorsement  of  Mortgage, — ^The  written  authority  of  the  lo- 
cal agent  of  a  fire  insurance  company  empowering  him  to  ef- 
fect insurance,  to  countersign,  issue,  and  renew  policies,  to 
consent  in  writing  to  their  assignment  and  transfer,  and  to 
collect  premiums,  authorized  him  to  consent  to  the  encum- 
brance by  mortgage  of  insured  property,  and  to  indorse  the 
consent  of  the  insurer  thereto  on  the  policy,  so  that  the  agent's 
agrreement  to  make  such  indorsement  was  binding  on  the  in- 
surer,   pp.  522,  523,  530. 

15.  Insurance. —  Fire  Insurance, —  Mortgage, —  Indorsement  of 
Policy, — The  authorization  of  payment  of  a  fire  insurance  pol- 
icy to  a  mortgagee  is  a  conditional  assignment  or  transfer  to 
the  mortgagee  of  an  interest  in  the  policy,    p.  523. 

16.  Insurance. — Authority  of  Agent, — Construction, — ^The  writ- 
ten authority  of  an  insunmce  agent  is  to  be  liberally  and 
fairly  construed,  and  a  narrow  and  limited  meaning  is  not  to 
be  given  to  it,  unless  the  language  employed  clearly  indicates 
that  such  was  the  intention  of  the  parties,    p.  523. 

17.  Insurance. — Provisions  of  Policy, — Waiver, — A  stipulation 
in  an  insurance  policy  that  none  of  its  provisions  can  be  waived 
by  an  agent  except  by  the  consent  of  the  company  indorsed  on 
the  policy  may  itself  be  waived  either  by  express  agreement 
or  by  conduct,    p.  525. 

18.  Insurance. — Provision  of  Policy, — Waiver, — Indorsement  of 
Mortgage, — Where  a  fire  insurance  company,  through  its 
authorized  agent,  obtained  knowledge  of  a  mortgage  on  insured 
premises  and  agreed  to  place  on  the  policy  the  requisite  clause 
to  make  it  payable  to  the  mortgagee,  but  failed  for  seven 
months  to  so  indorse  the  policy,  the  insurer  waived  the  condi- 
tion requiring  its  consent  to  be  indicated  in  writing  upon  the 
policy,    p.  525. 

19.  Evidence. — Inferences  from  Facts  Proved, — Sufficiency, — It 
is  not  essential  that  facts  be  established  by  direct  and  positive 
testimony,  and  it  is  sufficient  on  appeal  if  from  the  facts  and 
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circumstances  proved  the  jury  may  reasonably  have  inferred 
the  ultimate  and  essential  facts  necessary  to  sustain  the  ver- 
dict   p.  526. 

20.  Insurance. — Fire  Insurance, — Policy. — Ciynstructian. — ^Where 
a  policy  of  fire  insurance  wasy  written  by  a  local  agent,  and  by 
special  arrangement  was  kept  in  the  agent's  office  and  was 
not  seen  by  insured  until  after  loss  by  fire,  the  contract  was 
not  to  be  construed  with  the  same  strictness  generally  obtain- 
ing in  the  interpretation  of  written  instruments  where  the 
parties  have  like  opportunity  to  be  advised  as  to  their  provi- 
sions,   p.  527. 

21.  Insurance. — Fire  Insurance  Policy, — Presumption  Against 
Forfeiture. — Where  the  premium  has  been  paid  on  a  policy  of 
fire  insurance  and  the  risk  has  attached,  every  presumption 
will  be  indulged  in  favor  of  the  good  faith  of  the  parties  and 
to  avoid  a  forfeiture,    p.  527. 

22.  WiTNESSBS.^ — Corroboration. — Impea4ihinenU — Where  a  wit- 
ness has  been  impeached  by  the  testimony  of  another  witness 
that  he  had  made  statements  out  of  court  inconsistent  with 
his  testimony,  it  is  proper  to  corroborate  such  witness  by  prov- 
ing that  he  had  also  made  previous  statements  in  harmony 
with  his  testimony  at  the  trial,  but  the  rule  does  not  permit 
the  introduction  of  corroborating  testimony  to  support  the  testi- 
mony of  a  witness  in  chief  on  the  ground  that  his  evidence 
on  cross-examination  tends  to  contradict  or  weaken  his  testi- 
mony in  chief,    p.  527. 

23.  Trial. — Instru/stions. — Construction. — Instructions  should  be 
considered  together,    p.  528. 

24.  Insurance. —  Fire  Insurance. —  Provisions  of  Policy. — 
Waiver. — Provisions  of  a  fire  insurance  policy  rendering  it 
void  if  the  property  insured  should  be  encumbered  without  the 
written  consent  of  the  company  indorsed  on  the  policy,  that  no 
agent  has  authority  to  waive  any  condition  of  the  policy  except 
as  therein  stated,  and  that  no  waiver  is  binding  on  the  com- 
pany unless  written  upon,  or  attached  to,  the  policy,  are  stipu- 
lations in  favor  of  the  company,  which  it  could  waive  by  ex- 
press agreement  or  by  conduct,    p.  531. 

25.  Insurance. —  Fire  Insurance. —  Provisions  of  Policy. — 
Waiver. --Indorsement  of  Mortgage. — Provisions  in  a  policy 
of  fire  insurance  rendering  it  void  if  the  property  insured 
should  be  encumbered  without  the  written  consent  of  the  com- 
pany indorsed  on  the  policy,  and  that  no  stipulation  of  the 
policy  can  be  waived  except  by  written  indorsement  thereon, 
are  waived  where  the  company's  agent,  acting  within  the  scope 
of  his  authority,  agreed  to  indorse  on  the  policy  the  insurer's 
consent  to  a  mortgage  of  the  insured  property,    p.  532, 
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From  Tipton  Circuit  Court ;  James  M.  Purvis,  Judge. 

Action  by  Lytel  Bair  and  others  against  the  Conti- 
nental Insurance  Company.  From  a  judgment  for 
plaintiffs,  the  defendant  appeals.    Affirmed. 

Burke  G.  Slaymuker,  for  appellant. 
Alfred  EUison,  for  appellees. 

Felt,  C.  J. — ^This  is  a  suit  by  appellees,  Lytel  Bair 
and  others,  against  appellant.  Continental  Insurance 
Company,  to  recover  on  a  policy  of  fire  insurance.  The 
other  appellees  are  alleged  to  hold  liens  on  the  prop- 
erty covered  by  the  policy.  From  a  judgment  in  ap- 
pellee's favor  for  $600  appellant  has  appealed  and  as- 
signed as  error:  (1)  The  overruling  of  its  demurrer 
to  the  complaint;  (2)  the  sustaining  of  the  separate 
demurrer  to  the  eighth  and  ninth  paragraphs  of  appel^ 
lant's  answer  to  the  complaint;  (3)  the  overruling  of 
the  demurrer  of  appellant  to  the  second  paragraph  of 
reply  of  appellees  to  each  of  the  fourth,  fifth,  and  sixth 
paragraphs  of  appellant's  answer;  (4)  overruling  the 
motion  of  appellant  for  judgment  on  the  answers  of  the 
jury  to  the  interrogatories  notwithstanding  the  general 
verdict;  (5)  overruling  the  motion  for  a  new  trial; 
and  also  (6)  in  arrest  of  judgment.    The  sec- 

1.  ond,  third  and  sixth  assignments  are  waived  by 
the  failure  of  appellant  to  present  any  points  or 
propositions  relating  thereto. 

The  complaint,  in  substance,  alleges  that  on  January 
3,  1913,  Lytel  Bair  owned  a  frame  dwelling  house  in 
Summitville,  Indiana,  and  on  that  day  for  a  cash  pre- 
mium of  $7.50,  appellant  insured  the  same  for  $600  for 
three  years  from  that  date;  that  appellee  duly  per- 
formed all  the  conditions  of  the  policy  of  insurance  so 
issued  to  him,  and  on  the  night  of  August  29, 1913,  said 
building  was  totally  destroyed  by  fire ;  that  at  the  time 
of  the  fire  the  building  was  owned  by  said  Bair  and 
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was  of  the  value  of  $700,  and  his  loss  occasioned  by  the 
fire  was  $700 ;  that  within  four  days  after  the  fire  ap- 
pellee Bair  notified  appellant  of  the  fire,  and  within  fif- 
teen days  from  the  date  of  the  fire  appellant  sent  an 
adjuster  to  Summitville,  who  investigated  and  inspected 
the  loss;  that  on  October  7,  1913,  appellee  hytel  Bair 
furnished  appellant  due  proof  of  the  loss  of  said  build- 
ing; that  on  January  27,  1913,  said  appellee  by  a  single 
mortgage  encumbered  real  estate  on  which  said  build- 
ing was  located  to  secure  indebtedness  as  follows :  To 
George  Bair,  $140;  Pearl  McLeod,  $14.30;  James  L. 
Noble,  $50;  Summitville  Bank  $100;  James  F.  Sparks, 
$22.07;  Alfred  Ellison,  $20;  William  Kittinger,  $25; 

Warner  and  Sons,  $18.75;  Vinson  and  Potts,  $- ; 

that  appellant  was  duly  notified  of  the  giving  of  said 
hiortgage  immediately  after  its  execution  and  assented 
thereto  and  then  agreed  with  appellee  Lytel  Bair  to 
cause  said  policy  to  be  made  payable  to  said  mortgagees 
as  their  interests  might  appear;  that  appellant  failed 
to  make  the  necessary  indorsement  on  the  policy;  that 
the  appellees,  other  than  Lytel  Bair,  join  in  the  action 
that  their  interest  in  said  policy  may  be  protected  by 
the  court;  that  each  has  an  interest  therein  to  the 
amount  of  the  respective  claims  above  set  out ;  that  there 
is  due  on  said  policy  the  sum  of  $600,  and  no  part  of 
same  has  been  paid  by  appellant.  The  prayer  is  for 
judgment  for  $700. 

The  policy  was  made  a  part  of  the  complaint  by  ex- 
hibit, and,  among  other  terms,  provided  that: 

if  the  property  "be  or  become  mortgaged  or  en- 
cumbered, or  if  the  interest  of  the  assured  be  other 
than  unconditional  or  sole  ownership,  or  if  the  pol- 
icy be  assigned,  or  if  the  risk  be  increased  by  any 
means  within  the  knowledge  of  the  assured,  then 
in  each  and  every  one  of  the  above  cases  this  en- 
tire policy  shall  be  null  and  void  unless  otherwise 
provided  by  agreement  endorsed  herein. 
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"No  officer,  agent  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provision 
or  condition  of  this  policy  except  such  as  by  the 
terms  of  this  policy  may  be  subject  to  agreement 
.  endorsed  hereon  or  added  hereto  and  as  to  such  pro- 
vision and  conditions  no  officer,  agent  or  represen- 
tative shall  have  such  power  or  be  deemed  or  held 
to  have  waived  such  provision  or  condition  unless 
such  waiver,  if  any,  shall  be  written  upon  or  at- 
tached hereto." 

The  policy  further  provided  that  in  case  of  loss  the  as- 
sured should  within  fifteen  days  give  notice  in  writing 
to  the  company,  and  within  sixty  days  after  loss  should 
render  a  statement  to  the  company,  signed  and  sworn 
to  by  the  assured,  "stating  the  interest  of  the  assured 
and  all  others  in  the  property,  the  cash  value  of  each 
item  thereof  and  the  amount  of  loss  thereon,  all  other 
insurance,  whether  valid  or  not,  covering  any  part  of 
said  property,  and  shall  furnish  an  itemized  statement 
of  loss  and  damage  to  any  building  described  in  the  pol- 
icy;   *    *    *. 

The  policy  further  stipulated  that  to  secure  mortgages, 
if  desired,  the  policy  should  be  made  payable  on  its  face 
to  such  mortgagee,  as  follows:  Loss,  if  any,  payable 
to  John  Doe,  mortgagee." 

The  memorandum  accompanying  the  demurrer  states 
that  the  complaint  does  not  show  that  the  plaintiffs 
other  tlian  Lytel  Bair  have  any  interest  in  the  insurance 
contract  and  that  a  joint  action  cannot  be  maintained ; 
that  none  of  the  plaintiffs  are  shown  to  have  an  in- 
surable interest  in  the  property  covered  by  the  policy; 
that  it  is  not  shown  that  any  amount  is  due  any  of  the 
plaintiffs  on  the  policy ;  that  it  does  not  appear  that  any 
of  the  plaintiffs  have  furnished  the  proof  of  loss  re- 
quired by  the  policy  and  by  the  laws  of  the  state; 
that  it  affirmatively  appears  that  Lytel  Bair  has  him- 
self breached  the  contract  sued  upon. 
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Under  our  Code,  all  who  join  as  plaintiffs  must  have 

an  interest  in  the  subject  of  the  action  and  be  united 

in  such  interest,  but  their  interests  need  not  be 

2.  equal,  and  may  be  severable,  provided  all  haye 
some  common  interest  in  the  subject-matter  of 
the  suit  and  each  is  interested  in  seeing  that  all  who 
join  as  plaintiffs  obtain  relief  in  respect  to  such  sub- 
ject-matter. 

This  rule  has  been  specifically  applied  in  cases  in- 
volving loss  by  fire  where  the  owner  of  the  property 
insured  and  the  holder  of  encumbrance  thereon  joined 
in  a  suit  upon  the  policy  against  the  insurance  com- 
pany, it  appearing  that  the  total  loss  exceeded  the 
amount  of  the  encumbrance.  §§251,  263  Bums  1914, 
§§251,  262  R.  S.  1881;  Home  Ins.  Co.  V.  Gilman 
(1887),  112  Ind.  7,  9,  13  N.  E.  118;  Franklin  Ins.  Co. 
V.  Wolff  (1899),  23  Ind.  App.  549,  551,  54  N.  E.  772; 
Troxel  v.  Thomas  (1900),  155  Ind.  519,  522,  58  N.  E. 
725;  Judy  V.  Jester  (1912),  53  Ind  App.  74,  85,  100  N. 
E.  15. 

It  is  contended  by  appellant  that  the  complaint  shows 
upon  its  face  a  breach  of  the  insurance  contract  by  the 
execution  of  the  mortgage  by  appellee  Lytel  Bair  to  his 
coappellees,  and  that  the  averments  which  show  a  re- 
quest to  have  the  policy  made  payable  to  the  mortgagees 
as  their  interests  may  appear  and  the  failure  of  appel- 
lant to  comply  with  such  request,  fall  short  of  showing 
any  right  of  action  in  appellees;  that,  if  there  is  any 
liability,  before  a  recovery  can  be  had  there  must  be  a 
reformation  of  the  contract  to  make  the  policy  payable 
to  the  mortgagees  as  their  interests  may  appear;  that 
the  terms  of  the  policy  require  the  interest  of  the 
mortgagees  to  be  shown  upon  the  policy  itself. 

Where  the  facts  pleaded  show  a  cause  of  action  and 
also  a  defense  thereto,  the  complaint  is  insufficient 
unless  it  also  contain  other  averments  which  avoid 
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3.  such  defense.    Mallow  v.  Bastes    (1912),   179 
Ind.  267,  270,  100  N.  E,  836;  Johnson  V.  Ear- 

rison  (1911),  177  Ind.  240,  248,  97  N.  E.  930,  39  L.  R. 
A.  (N.  S.)  1207.  The  averments  which  show  the  exe- 
cution of  the  mortgage  and  the  failure  to  have  the  in- 
terest of  the  mortgagees  shown  upon  the  i)olicy  defeat 
any  recovery  thereon,  unless  avoided  by  the  averments 
which  show  notice  to  appellant  of  the  execution  of  the 
mortgage,  its  assent  thereto  and  its  agreement  to  have 
the  policy  made  payable  to  the  mortgagees  as  their  in- 
terests appear,  without  actually  so  indorsing  the  policy. 
The  averments  are  sufficient  to  show  notice  to  appellant 
of  the  execution  of  the  mortgage  and  an  agreement  with 
appellee  Lytel  Bair  to  properly  indorse  the  interests  of 
the  mortgagees  upon  the  policy,  and  a  failure  to  com- 
ply with  such  agreement. 

Under  our  Code  we  have  but  "one  form  of  action  for 

the  enforcement  or  protection  of  private  rights  and  the 

redress  of   private   wrongs.'*     Equitable   prin- 

4.  ciples  may  be  invoked  to  relieve  against  a  wrong 
where  the  facts  are  sufficient  to  warrant  the  ap- 
plication of  such  principles.  The  averments  of  the  com- 
plaint show  that  appellee  Bair  did  everything  necessary 
on  his  part  to  have  the  policy  made  payable  to  the  mort- 
gagees as  their  interests  should  appear,  and  that  appel- 
lant agreed  to  so  endorse  the  policy  and  failed  to  carry 
out  its  agreement.  The  failure  to  have  the  interests  of 
the  mortgagees  duly  endorsed  on  the  policy  was  under 
the  averments  due  to  the  fault  of  appellant.  In^  such 
situation  the  principle  may  be  invoked  that  equity  re- 
gards that  as  done  which  in  good  conscience  ought  to 
have  been  done.  Sourwine  v.  Supreme  Lodge,  etc. 
(1894),  12  Ind.  App.  447,  450,  40  N.  E.  646,  54  Am. 
St.  532;  Modem  Brotherhood  V.  Matkovitch  (1913),  56 
Ind.  App.  8, 15, 104  N.  E.  795,  and  cases  cited.  Isgrigg 
V.  Schooley  (1890),  125  Ind.  94,  99,  25  N.  E.  151;  Ken- 
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ttLcky,  etc.,  Ins.  Co.  v.  Jenks  (1854),  5  Ind.  96,  104; 
Stewart  V.  Gtuynn  (1907),  41  Ind.  App.  320,  325,  82 
N.  E.  1000,  83  N.  E.  753;  RandaU  V.  White  (1882),  84 
Ind.  509,  514;  GernuiiV'American  Ins.  Co.  V.  Sanders 
(1896),  17  Ind.  App.  134, 138,  46  N.  E.  535;  1  Pomeroy, 
Equity  J.urisp.  (3d  ed.)  §§108, 109,  111,  364,  365. 

In  Sourwine  v.  Supreme  Lodge,  etc.,  supra,  this  court 
considered  a  case  in  which  a  member  of  the  endowment 
rank  of  the  K.  of  P.  lodge  complied  with  all  of  the  con- 
ditions under  which  he  was  entitled  to  transfer  to  the 
fourth  class,  which  paid  a  larger  indemnity  than  the 
class  from  which  he  sought  to  transfer.  He  took  this 
action  in  March,  1889,  and  died  on  May  5,  1892,  with- 
out having  obtained  the  transfer.  His  beneficiaries 
brought  suit  to  recover  on  the  ground  that  the  insured 
was  equitably  a  member  of  the  fourth  class,  but  the 
trial  court  sustained  a  demurrer  to  the  complaint  on 
the  theory  that  he  was  not  actually  a  member  of  such 
class  at  the  time  of  his  death.  The  court  by  Gavin,  J., 
said:  ''Clearly,  Croasdale  possessed  all  the  necessary 
qualifications,  complied  strictly  with  the  requirements 
of  appellee's  constitution,  and  was  in  fact  entitled  to 
be,  and  under  the  allegations  of  the  pleadings,  ought  to 
have  been,  transferred.  Appellee's  position  is  that  nev- 
ertheless he  was  not  transferred  in  fact,  and  could  not 
be  without  the  approval  of  the  medical  examiner  in 
chief,  and  for  this  reason  his  beneficiaries  cannot  re- 
cover. It  is  further  contended  that  he  had,  by  not  as- 
serting his  legal  right  to  the  transfer  and  not  tender- 
ing the  dues,  acquiesced  and  abandoned  his  right  to  the 
transfer.  The  constitution  and  by-laws  of  such  an  or- 
ganization are  elements  of  the  contract  of  insurance. 
*  ♦  *  Under  the  averments,  the  action  of  the  medi- 
cal examiner  in  chief,  in  rejecting  the  application  solely 
by  reason  of  Croasdale's  age,  was  in  direct  violation  of 
the   constitution.     ♦     *     ♦     Having   done   everything 
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that  was  to  be  done  by  him  to  effectuate  the  transfer, 
and  being  in  all  things  entitled  to  it,  it  did  not  rest  in 
the  discretion  of  the  examiner  to  refuse  him.  *  ♦  * 
Here  is  a  manifest  wrong.  Yet  it  is  asserted  that  al- 
though there  was  a  wrong  there  is  now  no  remedy.  To 
so  hold  would  be,  to  use  a  favorite  phrase  of  Judge 
Elliott's,  a  reproach  to  the  law.  The  arm  of  the  law 
has  not  been  so  shortened  as  to  leave  the  appellants 
remediless.  If  the  application  of  the  stricter  rules  of 
law,  as  formerly  administered,  do  not  furnish  the  rem- 
edy, the  more  expansive  and  beneficent  principles  of 
equity  are  ample  for  the  purpose.  An  eminent  law 
writer  speaks  thus:  'Equitable  remedies,  on  the  other 
hand,  are  distinguished  by  their  flexibility,  their  unlim- 
ited variety,  their  adaptability  to  circumstances,  and 
the  natural  rules  which  govern  their  use.  There  is  in 
fact  no  limit  to  their  variety  and  application,  the  court 
of  equity  has  the  power  of  devising  its  remedy  and  shap- 
ing it  so  as  to  fit  the  changing  circumstances  of  every 
case  and  the  complex  relations  of  all  parties.'  1  Pom. 
Eq.  section  109.  Again  he  says,  at  section  111:  'It 
has,  therefore,  never  placed  any  limit  to  the  remedies 
which  it  can  grant;  either  with  respect  to  their  sub- 
stance, their  form,  or  their  extent ;  but  has  always  pre- 
served the  elements  of  flexibility  and  expansiveness,  so 
that  new  ones  may  be  invented  or  old  ones  modified,  in 
order  to  meet  the  requirements  of  every  case,  and  to 
satisfy  the  needs  of  a  progressive  social  condition,  in 
which  new  primary  rights  and  duties  are  constantly 
arising,  and  new  kinds  of  wrongs  are  constantly  com- 
mitted. *  *  *  So  equity  will  grant  relief  here,  al- 
though Croasdale  never  in  his  lifetime  compelled  the 
transfer,  by  mandate,  as  he  might  have  done.  We  do 
not  think  it  lies  in  appellee's  mouth  to  complain  that 
some  hardship  may  be  imposed  on  it  by  reason  of  his 
Vol.  65—33 
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failure  to  insist  on  his  rights  in  a  court  of  law  before 
his  death.  For  whatever  hardship  may  arise  there- 
from, appellee,  and  not  he,  is  responsible.    ♦    ♦    ♦ 

"Our  conclusion,  therefore,  is  that  the  trial  court  erred 
in  sustaining  the  demurrer  to  the  complaint/' 

In  Modem  Brotherhood  v.  Matkovitch,  auprn,  this 
court  held  that  there  could  be  a  recovery  by  an  intended 
beneficiary  where  there  had  been  an  ineffectual  effort 
to  have  such  person  named  as  the  beneficiary  in  the  cer- 
tificate and  such  change  had  been  prevented  by  the 
wrong  of  the  beneficiary  named  in  the  certificate. 

Our  Supreme  Court,  in  lagrigg  v.  Schooley,  supra, 
made  a  similar  holding,  and  on  page  99  said:  "The 
assured  had  the  right  to  make  the  change;  he  did  all 
that  was  within  his  power  to  do  in  compliance  with  the 
by-laws  governing  such  change ;  the  appellee,  the  bene- 
ficiary named  in  the  original  certificate,  prevented  him 
from  a  formal  compliance  in  the  delivery  of  the  cer- 
tificate, and  equity  will  regard  that  as  done,  since  he 
had  the  right  to  its  possession,  and  the  rifi^t  to  have 
delivered  it,  but  could  not  do  so  by  reason  of  the  acts 
of  the  appellee,  and  equity  requires  no  impossibilities.'' 

We  therefore  conclude  that  the  averments  are  suf- 
ficient to  avoid  the  defense  above  indicated  and  to  war- 
rant the  maintenance  of  the  suit  by  appellees. 

The  averments  show  that  the  fire  occurred  on.  August 

29,  and  that  due  proof  thereof  was  furnished  appellant 

on  October  7,  or  thirty-nine  days  after  the  fire. 

6.  Both  the  statute  (Acts  1911  p.  525,  §4622g  Bums 
1914)  and  the  provisions  of  the  policy  require 
proof  of  loss  to  be  made  within  sixty  days.  As  against 
the  demurrer,  these  averments  are  sufficient  to  show 
that  the  requisite  proof  of  loss  was  made  within  the 
specified  time. 

Under  the  foregoing  authorities,  the  allegations  show 
an  insurable  interest  in  the  appellees  and  a  cause 
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6.  of  action  against  appellant.  We  therefore  con- 
clude that  the  court  did  not  err  in  overruling  the 
demurrer  to  the  complaint. 

The  eighth  paragraph  of  answer  sets  up  facts  to  show 
that  after  the  policy  in  suit  was  written  and  before  the 
loss  by  fire  of  the  property  insured,  in  a  suit  for  divorce 
by  the  wife  of  appellee  Lytel  Bair,  she  obtained  a  money 
judgment  against  him  which  was  an  unsatisfied  encum- 
brance on  the  property  at  the  time  of  the  fire ;  that  ap- 
pellant had  no  notice  or  knowledge  thereof  prior  to 
January  5,  1914 ;  that  on  or  about  January  6,  1914,  ap- 
pellant notified  said  appellee  of  its  intention  to  rescind 
the  contract  of  insurance,  and  then  and  there  tendered 
him  the  amount  of  premium  paid  and  interest  thereon, 
in  all  the  sum  of  $10  in  gold  coin,  lawful  money  of  the 
United  States  which  he  refused  to  accept,  and  same  was 
thereupon  paid  into  court  for  his  benefit. 

The  ninth  paragraph  of  answer  alleges  that,  after 
the  execution  of  the  policy  in  suit,  the  risk  thereof  was 
increased  to  the  knowledge  of  appellee  Lytel  Bair,  in 
violation  of  the  terms  of  the  policy,  which  provided  that 
in  such  case  the  policy  should  be  and  become  void,  un- 
less otherwise  provided  by  agreement  endorsed  on  the 
policy ;  that  the  risk  was  so  increased  by  the  execution 
of  the  mortgage  mentioned  in  the  complaint  and  by  the 
rendition  of  judgments  against  appellant  which  became 
liens  on  the  property  insured,  after  the  execution  of  the 
policy,  and  so  remained  at  the  time  of  the  fire,  all  with- 
out appellant's  knowledge  or  consent,  and  without  con- 
sent or  agreement  thereto  endorsed  on  the  policy.  The 
paragraph  contains  the  same  averments  as  the  eighth, 
relating  to  when  it  obtained  knowledge  of  the  encum- 
brances and  its  notice  of  rescission  and  tender  of  the 
premium. 

The  Supreme  Court  of  this  state  has  held  that  a  pro- 
vision in  a  fire  insurance  policy  that,  "if  the  property 
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shall  hereafter  become  mortgaged   or  encum- 

7.  bered,  this  policy  shall  be  null  and  void/'  related 
to  liens  voluntarily  placed  on  the  property  by 
the  insured,  and  did  not  apply  to  judgments  thereafter 
obtained  against  him  or  other  liens  created  by  la\^  upon 
the  property.  Phenix  Ins.  Co.  V.  Pickel  (1889),  119 
Ind.  155,  162,  21  N.  E.  546,  12  Am.  St.  893.  See,  also, 
2  Cooley,  Briefs  on  Ins.  1768.  Baley  v.  Homestead  Fire 
Ins.  Co.  (1880),  80  N.  Y.  21,  86  Am.  Rep.  570;  Green 
v.  Homestead  Fire  Ins.  Co.  (1880),  82  N.  Y.  517;  Lodge 
V.  Capital  Ins.  Co.  (1894),  91  Iowa  108,  58  N.  W.  1089. 

What  we  have  said  in  considering  the  complaint  with 
reference  to  the  allegations  relating  to  the  mortgage 
and  the  alleged  consent  thereto  by  appellant  disposes  of 
the  allegations  in  the  answer  which  count  upon  the 
mortgage. 

Under  the  foregoing  authorities,  we  hold  that  the 
court  did  not  err  in  sustaining  the  demurrer  to  said 
paragraphs  of  answer. 

The  jury  by  their  answers  to  interrogatories  found 
that  the  policy  in  suit  was  issued  on  January  8,  1918, 
and  that  on  January  27,  1918,  appellee  Lytel  Bair  exe- 
cuted a  mortgage  on  the  property  to  his  coappellees; 
that  the  house  insured  was  destroyed  by  fire  on  August 
29,  1913,  and  the  aforesaid  mortgage  was  then  in 
force;  that  neither  appellant  nor  anyone  in  its  behalf 
ever  endorsed  on  the  policy  consent  of  appellant  to  the 
execution  thereof;  that  Andrew  F.  Kaufmann  was  ap- 
pellant's agent  at  Summitville  at  and  subsequent  to 
the  time  the  policy  was  executed,  and  his  authority  as 
such  was  in  writing  and  provided  that  he  had  power 
"to  effect  insurance  upon  property  located  within  the 
limits  or  in  the  vicinity  of  said  city,  to  countersign, 
issue  and  renew  policies  of  insurance  when  assigned 
by  the  officers  of  the  company  and  to  consent  in  writ- 
ing to  assignments  and  transfers  thereof  and  to  collect 
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premiums  for  transmission  to  the  company.  The  power 
hereby  conferred  is  subject  to  the  rules  and  regulations 
of  said  company,  and  to  such  instructions  as  may  from 
time  to  time  be  given  by  its  authorized  representa- 
tives" ;  that  the  policy  in  suit  was  issued  by  appellant, 
at  Summitville,  Indiana,  by  its  agent,  Andrew  F.  Kauf- 
mann;  that  on  or  about  January  28,  1918,  Lytel  Bair 
had  a  conversation  with  said  Kaufmann,  in  which  he 
informed  him  of  the  execution  of  said  mortgage  on  the 
prc^erty  covered  by  the  policy  in  suit  and  told  him  when 
it  was  executed  but  did  not  state  the  names  of  the  mort^ 
gagees ;  that  in  said  conversation  said  Bair  asked  Kauf- 
mann to  agree  for  appellant  that  the  policy  should  not 
be  null  and  void  because  of  the  mortgage  and  requested 
him  for  appellant  to  attach  a  loss-paying  clause  to  said 
policy,  showing  same  payable  to  the  mortgagees  as  their 
interest  shall  appear;  that  said  Kaufmann  replied 
thereto,  "Yes,  all  right" ;  that  no  loss-paying  clause  was 
ever  attached  to  the  policy;  that  on  October  9,  1913, 
proof  of  loss  was  sent  to  appellant  by  United  States 
mail  to  the  city  of  New  York,  and  such  proof  was  fur- 
nished said  Kaufmann  who  was  appellant's  agent  in 
Summitville,  Indiana,  and  had  an  office  there  all  of  the 
year  1913 ;  that  such  proof  was  also  furnished  appellant 
at  its  main  office  in  Indiana,  in  charge  of  A.  J.  Dillon 
at  Rochester ;  that  such  proof  of  loss  is  as  follows : 

*To  Continental  Insurance  Company,  New  York 

City. 

"You  Are  Hereby  Notified,  That  on  the  night  of 
August  29,  1913,  the  dwelling  house  situated  in 
Summitville,  Madidon  County,  Indiana  and  covered 
by  an  insurance  policy  issued  by  you,  said  policy 
being  no.  D  7320,  in  the  amount  of  ($600)  six  hun- 
dred dollars,  was  totally  destroyed  by  fire;  that  at 
the  time  of  said  fire,  the  undersigned,  Lytel  Bair, 
was  the  owner  of  said  house  in  fee  simple,  and  was 
the  owner  of  the  real  estate  upon  which  the  same 
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was  siftiated,  that  the  same  was  encumbered  by  the 
following  morts^ages; 

Mortgage  to  Warner  &  Sons,  in  sum  of  $18.75 ; 

Mortgage  to  George  Bair,  in  sum  of  $140 ; 

Mortgage  to  Pearl  McLeod  in  smn  of  $14.30 ; 

Mortgage  to  James  L.  Noble  in  sum  of  $50 ; 

Mortgage  to  Summitville  Bank,  of  Summitville, 
Indiana,  in  sum  of  $100; 

Mortgage  to  James  F.  Sparks,  in  sum  of  $22.07 ; 

Mortgage  to  W.  A.  Kittinger,  in  sum  of  $25 ; 

Mortgage  to  Alfred  Ellison,  in  sum  of  $20. 

That  said  building,  at  the  time  of  said  fire,  was 
fairly  and  reasonably  worth  seven  hundred  dollars 
($700.00)  and  the  assured  lost  by  reason  of  said 
fire  the  sum  and  amount  of  seven  hundred  dollars, 
($700.00). 

"And  the  said  Lytel  Bair,  being  duly  sworn,  upon 
his  oath,  says  that  the  above  and  foregoing  is  true. 

"Lytel  Bair. 
"Subscribed  and  sworn  to." 

That  no  other  or  different  proof  of  loss  or  written 
communications  or  documents  were  furnished  appellant 
by  appellee ;  that  on  October  11,  1913,  appellant  by  reg- 
istered mail  sent  to  said  Bair  a  letter  which  was  re- 
ceived by  his  duly  authorized  attorneys  at  Anderson, 
Indiana,  on  October  13,  1913,  and  in  substance  stated 
that  the  proofs  of  loss  had  been  received  and  were  re- 
jected because  of:  (1)  Failure  to  furnish  a  detailed 
schedule  of  claim;  (2)  failure  to  state  if  any  other  per- 
son had  any  interest  in  the  property;  (3)  failure  to 
state  knowledge  and  belief  as  to  time  and  origin  of  the 
fire;  (4)  the  fact  that  without  the  knowledge  or  consent 
of  appellant  encumbrances  had  been  placed  on  the  prop- 
erty insured. 

The  finding  also  shows  that  this  action  was  begun  on 
October  14,  1913,  and  appellant  did  not  prior  thereto 
deny  any  liability  for  the  loss ;  that  appellant  promised 
to  pay  money  due  on  the  policy  to  persons  other  than  ap- 
pellee Lytel  Bair,  viz.,  to  the  mortgagees;  that  on  No- 
vember 6,  1913,  appellant  notified  appellee  Lytel  Bair 
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of  its  rescission  of  the  policy  sued  on  because  he  had 
violated  its  provisions  by  encumbering  the  property,  and 
tendered  him  ten  dollars  in  gold  coin. 

Appellant  urges  two  principal  contentions  to  show 
that  the  answers  to  the  interrogatories  are  in  irrecon- 
cilable conflict  with  the  general  verdict  and  entitle  it 
to  judgment  thereon,  viz.:  (1)  Failure  to  furnish  the 
requisite  proof  of  loss;  and  (2)  the  mortgaging  of  the 
property  without  appellant's  consent  duly  indorsed  on 
the  policy. 

The  first  proposition  is  based  upon  the  provisions  of 
the  policy  and  the  statute.  Acts  1911  p.  525,  supra. 
Where  the  policy  provides  for  preliminary  proofs  of 
loss,  the  statute  requires  the  insured  to  furnish  such 
proof  within  sixty  days,  and  further  provides  that :  "If 
for  any  reason  the  insurance  company  shall  claim  that 
such  preliminary  proof  of  loss  is  defective,  it  shall 
within  ten  days  after  the  receipt  thereof,  notify  in 
writing  the  insured  ♦  ♦  *  of  the  defects  claimed, 
specifically  stating  them.''  The  statute  then  requires 
the  defects  pointed  out  to  be  remedied  by  verified 
amendments,  "complying  with  such  objections  as  far 
as  practicable,  within  ten  days  *  *  *  or  if  unable 
to  comply  with  such  objections,  the  insured  or  the  party 
making  such  proof  of  loss  shall  present  to  the  company 
an  affidavit  to  that  effect,  stating  therein  why  such  ob- 
jections cannot  be  complied  with.'* 

The  answers  show  that  proof  of  loss  was  made  and 
objections  thereto  by  the  company  returned  within  the 
time  prescribed  by  the  statute,  and  that  no  further 
proofs  or  documents  were  furnished  by  appellee,  but 
the  answers  also  show  that  shortly  thereafter  appellant 
gave  notice  of  its  decision  to  rescind  the  policy  and 
tendered  back  the  full  amount  of  the  premium  paid 
with  interest.     The  company  thus  forcibly  expressed 
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its  denial  of  all  liability  based  upon  the  alleged  right  to 
rescind  the  contract  in  toto. 

In  passing  on  the  motion  for  judgment  on  the  an- 
swers to  the  interrogatories  we  can  only  consider  the 
general  verdict,  the  questions  and  answers,  and 

8.  the  issues  formed  by  the  pleadings.  Every  rea- 
sonable presiunption  is  indulged  in  favor  of  the 
general  verdict,  and  the  answers  will  not  over- 

9.  come  it  if  the  verdict  can  be  sustained  by  any 
facts  provable  under  the  issues.  While  the  an- 
swers show  that  the  notice  of  rescission  and  ten- 

10.  der  of  the  premium  were  not  made  until  ten 
days  had  expired  after  the  receipt  of  appellant's 

objections  to  the  proofs  of  loss,  yet  evidence  was  ad- 
missible to  show  that  the  proofs  submitted  were  full 
and  complete  and  could  not  be  made  more  definite  and 
specific ;  that  before  the  expiration  of  the  ten  days  fol- 
lowing appellee's  receipt  of  the  objections  to  the  proofs 
of  loss,  and  before  service  of  the  formal  notice  of  rescis- 
sion, appellant  denied  all  liability  under  the  policy  and 
so  informed  appellee  Bair,  and  likewise  informed  him 
that  its  position  on  the  question  of  liability  could  not 
be  changed  by  anv  modification  of  the  proofs,  or  by  any 
afiidavit  or  statement  made  in  relation  thereto. 

The  law  does  not  require  the  doing  of  a  useless  and 
unnecessary  thing,  and  under  such  conditions  any  fur- 
ther proofs  or  statements  from  appellee  would  not  have 
changed  the  attitude  of  the  parties  to  this  suit  on  the 
ultimate  question  of  appellant's  liability.  Furthermore, 
we  find  no  provision  in  the  policy  or  the  statute  requir- 
ing the  insured  to  state  his  knowledge  and  belief  as  to 
the  time  and  origin  of  the  fire. 

The  proofs  furnished  show  that  the  house  was  totally 

destroyed  by  fire  on  August  29,  1913,  and  that  the  loiss 

amounted  to  $700 ;  that  Lytel  Bair  at  that  time 

11.  owned  the  property  in  fee  simple ;  that  the  same 
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was  encumbered  by  a  mortgage  and  the  name  of 
each  mortgagee  and  the  amount  of  his  claim  is  set  out. 
In  our  judgment  the  proofs  submitted  furnished  a  "de- 
tailed schedule  of  the  claim/'  stated  the  character  and 
extent  of  the  interest  claimed  in  the  property  by  other 
parties,  gave  full  information  as  to  the  encumbrance 
on  the  property,  and  substantially  complied  with  the 
terms  of  the  policy  and  the  requirements  of  the  statute. 
The  statute  contemplates  a  good-faith  claim  that 

12.  the  preliminary  proofs  are  defective  and  a  defi- 
nite statement  of  the  omitted  facts  in  the  notice 

of  the  defects  in  such  proof,  "specifically  stating  them." 
The  objections  pointed  out  do  not  meet  the  require- 
ments. 

On  the  facts  of  this  case  the  failure  to  submit  an  affi- 
davit showing  that  the  proofs  could  not  be  made  more 
specific,  within  ten  days  from  the  receipt  of  the 

13.  objections  above  shown,  was  the  omission  of  only 
a  technical  detail,  since  the  proofs  furnished, 

when  fairly  construed,  supplied  all  the  information 
called  for,  and  were  not  subject  to  the  alleged  objections 
pointed  out  by  appellant.  Ohio  Fanners  Ins.  Co.  v. 
Glaze  (1913),  55  Ind.  App.  147,  152,  101  N.  E.  734. 

The  second  objection  relating  to  the  encumbrance  of 
the  property  without  procuring  the  written  consent  of 
appellant  thereto,  indorsed  upon  the  policy,  presents  a 
more  serious  and  substantial  question.  In  passing  on 
the  sufficiency  of  the  complaint  we  have  held  the  allega- 
tions showing  notice  to  appellant  of  the  execution  of 
the  mortgage  and  an  agreement  by  it  to  properly  in- 
dorse the  policy  payable  to  the  mortgagees  as  their 
interests  should  appear,  were  sufficient  to  show  liabil- 
ity, notwithstanding  the  policy  was  not  actually  so  in- 
dorsed. 

The  answers  to  the  interrogatories  present  the  fur- 
ther question  as  to  whether  appellant  is  bound  by  notice 
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to,  and  agreement  by,  its  local  agent  in  respect 
14.  to  the  mortgage  placed  on  the  property.  The 
written  authority  of  appellant's  local  agent  who 
procured  the  insurance  does  not  specifically  authorize 
him  to  indorse  policies  to  show  the  interest  therein  of 
mortgagees,  nor  does  it  specifically  deny  his  power  so 
to  do.  He  is  given  express  authority  to  effect  insur- 
ance, to  countersign,  issue,  and  renew  policies,  to  con- 
sent in  writing  to  their  assignment  and  transfer,  and 
to  collect  premiums. 

The  finding  of  facts  also  shows  that  the  policy  in  suit 
was  issued  by  appellant  at  Summitville,  by  its  local 
agent,  Andrew  F.  Kaufmann,  who  had  an  office  there 
during  all  of  the  year  1913.  Appellant  contends  that 
the  power  of  the  agent  is  governed  by  his  written 
authority  issued  to  him  by  the  company;  that  as  such 
agent  he  had  no  power  to  waive  any  provision  of  the 
policy  and  in  no  event  could  appellant  be  bound  by  any 
waiver  of  conditions  not  in  writing  and  duly  indorsed 
on  the  policy.  Appellee,  in  effect,  contends  that  as  lo- 
cal agent  of  appellant  with  authority  "to  countersign, 
issue  and  renew  policies,  *  *  *  to  consent  in 
writing  to  assignments  and  transfers  thereof  and  to 
collect  premiums,**  under  the  laws  of  this  state,  Kauf- 
mann, the  local  agent  at  Summitville,  was  the  agent  of 
appellant  in  the  transactions  relating  to  the  policy  in 
suit  and  within  such  limitations  his  acts  and  omissions 
relating  thereto  were  the  acts  and  omissions  of  appel- 
lant and  binding  upon  it;  that,  in  addition  to  the  ex- 
press authority  given  Kaufmann,  by  permitting  him  to 
issue  policies,  collect  premiums,  and  maintain  an  office 
to  transact  the  business  of  the  company  at  Summit- 
ville, the  company  thereby  held  such  agent  out  to  the 
public  and  to  appellees  as  having  authority  to  bind  it 
in  all  matters  appertaining  to  the  issuance,  assignment, 
transfer,  and  indorsement  of  the  insurance  policies  is- 
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sued  by  him  from  such  office,  and  therefore  cannot  now 
be  heard  to  deny  his  authority  in  respect  to  the  policy 
in  suit. 

While  the  assignment  of  a  policy  is  not  in  all  respects 

identical  with  its  endorsement  in  favor  of  a  mortgagee, 

nevertheless  the  authorization  of  pa3anent  to  a 

15.  mortgagee,  is  a  conditional  assignment  or  trans- 
fer to  the  mortgagee  of  an  interest  in  the  policy. 
The  conditions  being  that  if  a  loss  shall  accrue 

14.  under  the  policy  for  which  the  insurer  is  liable 
and  at  such  time  the  mortgagee  shall  have  an  in- 
terest in  the  property  so  insured,  pajonent  will  be  made 
to  him  in  accordance  with  such  interest. 

We  have  already  held  that  the  mortgagee  has  such  an 
interest  as  to  make  him  a  necessary  party  to  the  suit, 
and  a  proper  party  plaintiff.  But  it  has  also  been  held 
that  where  the  interest  of  the  mortgagee  exceeds  the 
amount  of  the  loss,  the  mortgagee  may  maintain  the 
suit  in  his  own  name  and  make  the  owner  of  the  prop- 
erty a  party  defendant  to  the  suit.  Franklin  Ins.  Co.  v. 
Wolff,  supra. 

It  is  not  denied  that  the  agent  is  given  authority  to 
consent  in  writing  to  the  assignment  of  a  policy  and 
the  transfer  of  all  the  interest  of  the  insured  to  a  pur- 
chaser. Such  being  the  case,  it  is  but  reasonable  to 
suppose  that  the  parties  intended  to  cover  instances  of 
partial  and  conditional  assignments  of  the  interest  of 
the  insured. 

The  instrument  of  authority  is  to  be  liberally  and 

fairly  construed,  and  a  narrow  and  limited  meaning  is 

not  to  be  given  to  it,  unless  the  language  em- 

16.  ployed  clearly  indicates  that  such  was  the  inten- 
tion of  the  parties.  The  words  "assignments" 
and  "transfers"  are  both  employed.    If  the  word 

14.  "transfers"  has  any  effect,  it  is  to  broaden  and 
enlarge  the  scope  of  the  agent's  authority  be- 
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•  yond  what  it  would  have  been  had  only  the  word  "as- 
signments" been  used.  Appellant  is  here  contending 
for  the  narrow  construction  against  a  third  party  deal- 
ing with  a  person  whom  it  concedes  to  be  its  agent,  with 
full  authority  to  consent  to  an  assignment  of  the  policy, 
but  who  it  asserts  is  devoid  of  authority  to  protect 
the  interest  of  mortgagees  by  proper  indorsement  on 
the  policy.  The  transactions  are  similar  in  many  re- 
spects, and  there  seems  to  be  no  good  reason  for  deny- 
ing the  authority  in  the  one  instance  and  conceding  it 
in  the  other,  since  the  language  when  fairly  construed 
is  broad  enough  to  give  authority  to  tlie  agent  in  either 
instance.  The  words  employed  are  not.  ^restricted  in 
their  meaning  or  application,  and  we  are  tKetef ore  free 
to  give  them  a  fair  and  reasonable  construction,  ^nd  in 
so  doing  should  consider  the  relation  of  the  partiesS?-^^ 
the  nature  and  character  of  the  business  to  be  traif^' 
acted  by  the  agent.  When  so  considered,  the  writteii 
authority  is  clearly  sufficient  to  constitute  the  local  \ 
agent  of  appellant  its  agent  in  the  transactions  relating  V^ 
to  the  mortgaging  of  the  property  insured.  We  there- 
fore hold  that  appellant's  local  agent  at  Summitville  had 
authority  to  consent  to  the  mortgaging  of  the  property 
insured,  and  to  indorse  the  consent  of  appellant  thereto 
upon  the  policy;  that  his  agreement  so  to  do  and  his 
failure  to  comply  therewith  are  binding  on  appellant. 
As  bearing  on  the  several  preliminary  propositions,  as 
well  as  upon  the  ultimate  conclusion  reached,  we  cite 
the  following:  Cooley,  Briefs  on  Ins.  1068-1070; 
Franklin  Ins.  Co.  V.  Wolff,  supra;  Continental  Ins.  Co. 
v.  Munnes  (1889),  120  Ind.  30,  32,  22  N.  E.  78,  5  L. 
R.  A.  430;  Havens  V.  Home  Ins.  Co.  (1887),  111  Ind. 
90,  93, 12  N.  E.  137,  60  Am.  Rep.  689 ;  German  Fire  Ins. 
Co.  V.  Greenwald  (1912),  51  Ind.  App.  469,  472,  99  N. 
E.  1011;  Western  Ins.  Co.  V.  Ashby  (1913),  53  Ind. 
App.  518,  523,  102  N.  E.  45 ;  Humboldt  Fire  Ins.  Co. 
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V.  Ashby  (1914),  57  Ind.  App.  682,  687,  108  N.  E.  150; 
Thompson  V.  Michigan,  etc.,  Ins.  Co.  (1914),  56  Ind. 
App.  502,  509,  105  N.  E.  780;  Metropolitan  Life  Ins. 
Co.  V.  Johnson  (1911),  49  Ind.  App.  233,  244,  94  N.  E. 
785;  Indiana  Ins.  Co.  v.  HartweU  (1^90),  123  Ind.  177, 
192,  193,  24  N.  E.  100 ;  22  Cyc  1429-1432 ;  2  C.  J.  434, 
435,  438,  445. 

The  stipulation  in  the  policy  that  none  of  its  provi- 
sions can  be  waived  by  an  agent  except  by  consent  of 
the  company  indorsed  on  the  policy  may  itself 

17.  be  waived  either  by  express  agreement  or  by  con- 
duct.   Metropolitan  Life  Ins.   Co.  v.  Johnson, 

supra.  Hanover  Fire  Ins.  Co.  v.  Dole  (1898),  20  Ind. 
App.  333,  338,  50  N.  E.  772;  Union,  etc.,  Ins.  Co.  v. 
Whetzel  (1902),  29  Ind.  App.  658,  665,  65  N.  E.  15; 
Commercial  Union  Assurance  Co.  v.  State,  ex  rel. 
(1888),  113  Ind.  331,  335,  15  N.  E.  518;  Northern  As- 
surance Co.  V.  Carpenter  (1912),  52  Ind.  App.  432,  439, 
94  N.  E.  779;  West  v.  Nat.  Casualty  Co.  (1915),  61  Ind. 
App.  479,  112  N.  E.  115. 

The  finding  of  facts  shows  that  appellant,  through  its 

authorized  agent,  obtained  knowledge  of  the  mortgage 

and  agreed  to  place  on  the  policy  the  requisite 

18.  clause  to  make  it  payable  to  the  mortgagees,  on 
January  28,  1913.    The  loss  occurred  on  August 

29, 1913,  but  the  policy  was  not  at  any  time  so  indorsed. 
On  these  facts  the  company  must  be  held  to  have  waived 
the  condition  requiring  its  consent  to  be  indicated  in 
writing  upon  the  policy. 

Having  concluded  that  the  agent  had  express  author- 
ity in  the  matters  relating  to  the  mortgage  upon  the 
property  covered  by  the  policy  in  suit,  it  is  unnecessary 
for  us  to  discuss  the  question  of  his  implied  authority. 

From  the  foregoing  we  conclude  that  the  answers  to 
the  interrogatories  are  not  in  irreconcilable  conflict  with 
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the  general  verdict,  and  that  the  court  did  not  err  in 
overruling  the  motion  for  judgment  on  such  answers. 

Most  of  the  questions  discussed  under  appellant's  mo- 
tion for  a  new  trial  have  in  effect  been  disposed  of  by 
our  decision  of  the  questions  relating  to  the  pleadings 
and  the  interrogatories.  We  shall  only  specifically 
refer  to  those  which  have  not  been  so  disposed  of. 

The  complaint  shows  that  the  only  interest  the  appel- 
lees, other  than  Lytel  Bair,  have  in  the  property  is  given 
them  by  the  mortgage,  and  they  ask  only  that  such  in- 
terest be  protected  out  of  the  amount  that  may  be  found 
due  on  the  policy.  The  protection  of  such  interests 
could  not  change  the  liability  of  appellant  nor  increase 
the  total  amount,  if  any,  due  on  the  policy. 

On  the  part  of  appellees  the  case  was  tried  on  the 
theory  of  a  total  loss,  and  that  the  value  of  the  prop- 
erty destroyed  by  the  fire  exceeded  the  amount  of  the 
policy.  On  behalf  of  appellant  the  case  was  defended 
on  the  ground  that  it  was  not  liable  for  any  part  of 
the  loss  for  numerous  reasons,  principally  because  of 
the  execution  of  the  mortgage  on  the  property  without 
procuring  its  consent  in  writing  on  the  policy ;  failure  to 
make  due  proof  of  loss,  and  on  the  theory  that  appellee 
Lytel  Bair  had  himself  caused  the  property  to  be 
burned.  We  have  read  the  evidence  and  find  it  conflict- 
ing on  some  of  the  controverted  propositions,  but  there 
is  no  failure  of  proof  to  sustain  every  material  element 
of  appellees'  case. 

It  is  not  essential  that  facts  be  established  by  direct 

and  positive  testimony,  and  it  is  sufficient  on  appeal  if 

from  the  facts  and  circumstances  proved  the 

19.  jury  may  reasonably  have  inferred  the  ultimate 
and  essential  facts  necessary  to  sustain  the  ver- 
dict. Bronnenberg  v.  Indiana  Union  Traction  Co. 
(1915),  59  Ind.  App.  495,  498,  109  N.  E.  784;  Evans- 
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ville  Metal  Bed  Co.  v.  Loge  (1908),  42  Ind.  App.  461, 
468,  85  N.  E.  979. 

The  policy  in  suit  was  written  by  the  local  agent 
without  any  formal  or  written  application,  and  the  evi- 
dence shows  that  by  special  arrangements  be- 

20.  tween  him  and  Lytel  Bair  the  policy  was  kept  in 
the  agent's  office  and  was  not  seen  by  Bair  until 

after  the  fire  occurred.  Insurance  contracts,  and  more 
especially  those  executed  under  such  circumstances,  are 
not  construed  with  the  same  strictness  that  generally 
obtains  in  the  interpretation  of  written  instruments 
where  the  parties  stand  upon  the  same  level  and  have 
like  opportunity  to  be  advised  as  to  all  the  provisions  of 
the  instrument.    Where  the  premium  has  been 

21.  paid  and  the  risk  has  attached,  every  presmnp- 
tion  will  be  indulged  in  favor  of  the  good  faith 

of  the  parties  to  uphold  the  contract  made  by  them  and 
to  avoid  a  forfeiture.  Northern  Assurance  Co.  V. 
Carpenter,  supra,  and  cases  cited;  Glens  Falls  Ins.  Co. 
V.  Michael  (1906),  167  Ind.  659,  667,  74  N.  E.  964,  79 
N.  E.  905,  8  L.  R.  A.  (N.  S.)  708;  Iowa  Life  Ins.  Co. 
V.  Haughton  (1910),  46  Ind.  App.  467,  477,  87  N.  E. 
702. 

One  of  appellant's  witnesses  on  cross-examination 

testified  to  facts  and  circumstances  whicK  tended  to 

contradict  and  weaken  his  testimony  in  chief. 

22.  With  no  other  foundation  for  so  doing,  appellant 
sought  to  prove  by  other  witnesses  that  such 

witness  had  made  statements  out  of  court  similar  to  his 
testimony  in  chief,  shortly  after  the  fire  occurred,  and 
the  testimony  was  excluded  on  the  objection  of  appel- 
lees that  no  foundation  had  been  laid  which  warranted 
such  corroborating  testimony.  Where  a  witness  has 
been  impeached  by  the  testimony  of  another  witness, 
tending  to  show  that  he  has  made  statements  out  of 
court  inconsistent  with  his  testimony  in  court,  it  is 
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proper  to  corroborate  such  witness  by  proving  that  he 
had  also  made  previous  statements  in  harmony  with 
his  testimony  at  the  trial.  But  the  rule  has  not  been 
extended  to  permit  such  corroborating  testimony  to 
support  or  bolster  up  the  testimony  of  such  witness  in 
chief  on  the  ground  that  his  evidence  on  cross-examina- 
tion tends  to  contradict  or  weaken  his  ^stimony  in 
chief.  Hobbs  V.  State  (1893),  133  Ind.  404,  407,  32 
N.  E.  1019,  18  L.  R.  A.  774;  Hodges  V.  Bales  (1885), 
102  Ind.  494,  500, 1  N.  E.  692 ;  Hopkins  V.  State  (1913) , 
180  Ind.  293,  294,  102  N.  E.  851. 

We  have  examined  the  instructions  and  find  no  re- 
versible error  in  the  giving  or  refusal  of  them.  Some 
of  those  given  are  not  entirely  accurate  under 

23.  our  view  of  the  law  of  this  case  on  the  subject 
of  the  authority  of  the  local  agent,  but  appellant 
was  not  harmed  thereby,  for  under  the  views  already 
announced  in  regard  to  the  express  written  authority 
of  the  local  agent,  the  court  should  have  told  the  jury 
that  he  was  thereby  empowered  to  act  for  the  company 
in  consenting  to  the  mortgage  on  the  property  and  the 
proper  indorsement  of  the  policy,  and  that  his  acts  and 
omissions  in  relation  to  the  policy  in  suit  and  such  mort- 
gage were  within  the  scope  of  his  agency  and  binding 
on  appellant.  The  instructions  should  be  considered 
together,  and  when  so  read,  they  fairly  and  accurately 
state  the  law  of  the  case.  * 

We  have  considered  and  decided  the  controlling  ques- 
tions presented,  and  do  not  feel  warranted  in  extending 
this  already  too  lengthy  opinion  to  further  discuss 
minor  technical  questions,  the  rulings  upon  which,  in 
our  view  of  the  paramount  questions  already  decided, 
could  not  have  deprived  appellant  of  any  substantial 
right,  nor  been  influential  in  the  determination  of  the 
legal  controversy  or  the  questions  of  fact  submitted  to 
and  decided  by  the  jury.    Judgment  affirmed. 
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Ibach,  P.  J.,  Dausman,  Caldwell,  Batman  and  Hottel, 
JJ.,  coijcur. 

On  Petition  for  Rehearing. 

Felt,  J. — Several  propositions  are  urged  by  appel- 
lant in  support  of  its  petition  for  a  rehearing.  In  our 
view  of  the  case  all  of  these  propositions  are  disposed 
of  by  the  original  opinion,  either  expressly  or  by  neces- 
sary implication  from  the  language  employed  and  the 
authorities  cited. 

Appellant  leamestly  insists  that  the  court  has  either 
failed  to  comprehend  its  position,  or  has  by  oversight 
applied  principles  that  have  no  application  to  the  con- 
trolling questions  of  this  case.  This  contention  is  es- 
pecially urged  as  to  the  court's  view  of  the  authority  of 
appellant's  local  agent  and  the  waiver  by  him  of  the 
provision  requiring  any  waiver  affecting  the  policy  to 
be  indorsed  thereon  in  writing  in  order  to  bind  the  com- 
pany. It  is  insisted  that  the  mortgaging  of  the  prop- 
erty after  the  policy  was  issued  rendered  it  void  and 
relieved  appellant  from  all  liability  thereon;  that  no 
conduct  or  promise  of  the  local  agent  respecting  the  in- 
dorsement of  the  consent  of  the  company  in  writing 
on  the  policy  could  waive  such  requirement  and  have 
the  effect  of  making  appellant  liable  for  the  loss  occa- 
sioned thereafter  by  the  destruction  of  the  property  by 
fire. 

It  is  contended  that  in  the  cases  cited  by  the  court  the 
insured  had  a  right  which  was  affected  by  the  conduct 
of  the  company  or  its  authorized  agent,  and  that  in 
this  case  the  insured  had  no  right  to  mortgage  the  prop- 
erty without  the  consent  of  the  company,  and  that  by 
doing  so  without  procuring  such  consent  duly  indorsed 
on  the  policy  the  same  was  rendered  void;  that  there- 

VOL.  65—34 
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after  the  company  might  "as  a  matter  of  grace  or  favor 
waive  this  breach/'  but  the  insured  could  not  clajm  that 
he  had  any  right  to  the  consent  of  the  company  to  the 
mortgaging  of  the  property  or  to  have  such  consent  in- 
dorsed on  the  policy  in  writing. 

This  view  of  the  questions  involved  overlooks  several 
important  propositions  clearly  set  forth  in  the  opinion, 
viz.:  (1)  The  local  agent  had  express  written  author- 
ity to  act  for  the  company  in  giving  consent  to  the  mort- 
gaging of  property  insured  through  his  agency,  and  to 
make  the  necessary  indorsement  on  the  policies  to  evi- 
dence such  consent  and  transfer  of  interest  to  the  mort- 
gagees. (2)  The  local  agent  gave  such  consent  and 
promised  to  make  the  requisite  indorsement  on  the  pol- 
icy to  comply  with  the  provisions  thereof.  (3)  At  the 
time  such  consent  was  given  in  January,  the  policy  was 
in  the  possession  and  under  the  control  of  the  local 
agent  and  so  remained  until  after  the  fire  occurred  in 
August  following. 

In  giving  consent  and  promising  to  indorse  the  pol- 
icy as  requested  by  the  insured,  the  local  agent  acted 
within  the  scope  of  his  agency.    His  knowledge, 

14.  his  promise,  and  his  failure  relating  to  the  mort- 
gage on  the  property  are  all  imputable  to  and 
binding  upon  the  company.  After  giving  consent  and 
promising  to  indorse  the  same  upon  the  policy  then  in 
the  possession  of  its  duly  authorized  agent,  as  above 
indicated,  it  became  a  matter  of  contract,  obligating 
appellant  to  execute  its  agreement,  and  was  no  longer 
"a  matter  of  grace  or  favor,"  to  be  bestowed  or  with- 
held at  its  pleasure.  According  to  appellant's  own 
statement,  if  this  view  is  correct,  the  case  is  controlled 
by  the  principles  announced  and  the  authorities  cited 
in  the  original  opinion. 

As  supporting  the  views  we  have  announced  we  refer 
to  the  case  of  Havens  v.  Home  Ins.  Co.  (1887),  111  Ind. 
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90,  92,  12  N-  E.  137,  138,  60  Am.  Rep.  689,  wherein 
our  Supreme  Court,  by  Mitchell,  J.,  said:  "Insurance 
policies  are  prepared  by  the  companies,  and  contracts 
of  insurance  are  usually  consummated  by  experts  on  the. 
one  hand,  and  inexperts  on  the  other.  The  policy  of  the 
law  is,  therefore,  to  give  them  such  an  interpretation 
as  to  prevent  a  forfeiture  whenever  upon  principles  of 
fair  construction  such  a  result  is  possible.  It  is  abun- 
dantly settled  that,  notwithstanding  conditions  in  the 
policy,  if  at  the  time  the  insurance  was  effected,  or 
afterwards,  there  were  conditions,  uses  or  incidents  of 
the  risk  which  were  in  conflict  with  conditions  in  the 
policy,  and  which  were  known  to  the  insurer,  or  its 
agent,  whose  knowledge  is  imputable  to  the  company, 
such  conditions,  uses,  or  incidents  cannot  be  used  to  de- 
feat a  recovery  after  a  loss  has  occurred.  Issuing  or 
continuing  a  policy  of  insurance,  with  full  knowledge 
by  the  company  of  existing  facts,  which,  according  to 
a  condition  of  the  contract,  make  it  voidable,  is  a  waiver 
of  the  condition.  If  it  were  otherwise,  the  company 
would  be  enabled  to  perpetrate  a  fraud  upon  the  as- 
sured. Home  Ins.  Co.  v.  Duke,  84  Ind.  253;  Aetna  Ins. 
Co.  V.  Shryer,  85  Ind.  362;  Excelsior,  etc.,  Ass'n  V. 
Riddle,  91  Ind.  84;  Indiana  Ins.  Co.  v.  Capehart,  108 
Ind.  270." 

The  provisions  of  the  policy  rendering  it  void  if  the 

property  insured  should  be  encumbered  without  the 

written  consent  of  the  company  indorsed  thereon, 

24.  and  that  no  agent  has  authority  to  waive  any 
condition  of  the  policy  except  as  therein  stipu- 
lated, and  that  no  waiver  is  binding  on  the  company 
unless  written  upon,  or  attached  to,  the  policy,  are  all 
stipulations  in  favor  of  the  company,  which  it  could 
waive  by  express  agreement  or  by  conduct,  and  which 
in  the  case  at  bar,  as  it  comes  to  this  court  must  be  held 
to  have  been  waived  by  the  promise,   failure,   and. 
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25.  conduct  of  appellant's  authorized  agent,  acting 
within  the  scope  of  his  agency,  or  as  sometimes 
expressed  by  the  courts,  appellant  is  thereby  estopped 
to  deny  such  waiver.  Insurance  Co.  V.  Norton  (1877), 
96  U.  S.  234,  24  L.  Ed.  689 ;  Havens  V.  Home  Ins.  Co., 
supra,  93,  95;  Sweetser  v.  Odd  Fellows,  etc.,  Assn. 
(1889),  117  Ind.  97,  100,  19  N.  E.  722;  Phenix 
Ins.  Co.  V.  TonUinson  (1890),  125  Ind.  84,  86,  25  N. 
E.  126,  9  L.  R.  A.  317,  21  Am.  St.  203 ;  Union,  etc.,  Ins. 
Co.  V.  Whetzel  (1902),  29  Ind.  App.  658,  666,  65  N.  E. 
15,  and  cases  cited. 
^  The  petition  for  a  rehearing  is  overruled. 

Note. — Reported  in  114  N.  E.  763,  116  N.  E.  752.  Insurance: 
waiver  of  stipulation  in  policy  that  conditions  can  be  waived,  only 
by  writing  issuing  from  the  insurer,  107  Am.  St.  99,  100,  19  Cyc 
777,  778. 


Ingram  v.  Jeffersonville,  New  Alban yJ  and  Sed- 

LERSBURQ  RaPID  TrANSIT  CoMPANY  ET  AL. 

[No.  9,292.    Filed  May  8,  1917.    Rehearing  denied  November  2, 

1917.] 

1.  Deeds. — Foreign  Deeds. — Sufficiency. — ^A  deed  for  real  estate 
in  Indiana  executed  in  another  state,  though  differing  in  form 
from  that  authorized  by  statute  in  this  state,  may  neverthe- 
less convey  title,    p.  537. 

2.  Acknowixdgment. — Deeds. — Sufficiency. — Certificate  of  For- 
eign Notary. — A  deed  executed  in  another  state  conveying  land 
in  this  state  acknowledged  by  each  of  the  grantors  before  a 
notary  public  with  indications  that  a  seal  was  attached  and 
that  the  acknowledgment  of  the  grantors'  wives  were  taken 
out  of  the  hearing  and  presence  of  their  husbands  sufficiently 
complied  with  §§476,  3965,  3982  Bums  1914,  §§460,  2933, 
2947  R.  S.  1881,  as  to  notary's  certificates  and  acknowledg- 
ment of  instruments,  to  entitle  the  instrument  to  be  recorded, 
and  such  deed  was  admissible  in  evidence  as  against  the  ob- 
jection that  it  was  not  properly  acknowledged,    p.  537. 

8.  Evidence. — Deeds, — Admissibility. — In  an  action  in  trespass 
by  one  claiming  ownership  of  certain  lands,  where  a  deed  for 
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the  land  to  A  was  admitted  in  evidence,  a  later  deed  to  plain- 
tiff purporting  to  have  been  executed  by  the  heirs  of  A  and  the 
trustee  under  his  will  shows  sufficient  connection  between  the 
grantee  of  the  first  deed  and  the  grantors  of  the  second  to  war- 
rant the  latter's  admission  in  evidence  as  tending  to  show 
title  in  plaintiff,    p.  538. 

4.  Trespass. — Extent  of  Possessum. — Evidence^ — Deeds. — In  an 
action  in  trespass  where  plaintiff  alleged  that  she  was  in  pos- 
session of  the  land  involved  and  that  she  was  wrongfully  ex- 
cluded therefrom,  a  deed  to  plaintiff  sufficient  to  give  color  of 
title  authorized  her  to  claim  possession  of  all  the  land  described 
therein,  though  actual  possession  may  have  extended  only  to 
a  portion  thereof,  and  such  deed  was  admissible  in  evidence 
to  show  the  extent  and  character  of  plaintiff's  possession, 
p.  538. 

5.  Trespass. — Damages. — Elements. — ^Under  a  complaint  alleg- 
ing both  title  and  possession  of  real  estate  in  plaintiff,  there 
may  be  a  recovery  of  damages  against  a  wrongdoer  for  tres- 
pass upon  the  realty  resulting  in  injury  thereto  and  an  inter- 
ference with  the  possessory  rights  of  plaintiff  therein,    p.  538. 

6.  Trespass. — Right  to  Sue. — Character  of  Possession. — Right- 
ful possession  at  the  time  of  the  trespass  is  sufficient  to  war- 
rant an  action  therefor,  though  the  party  injured,  because  of 
the  wrongful  conduct  of  the  trespasser  or  for  other  reasons, 
may  be  out  of  possession  when  the  action  is  begun,    p.  539. 

7.  Trespass. — Complaint. — Issues. — Proof. — ^In  an  action  in  tres- 
pass, under  a  complaint  alleging  ownership  of  land  and  pos- 
session at  the  time  of  the  trespass,  plaintiff  is  entitled  to  prove 
possession,  the  trespass  and  injury  to  the  property  interfering 
with  the  right  of  possession,  and  the  damages  sustained  without 
first  proving  a  record  title  to  the  realty  involved,    p.  539. 

8.  Trespass. — Complaint. — Legal  Title.— Proof. — ^In  an  action 
in  trespass,  where  plaintiff  merely  alleged  that  she  held  the 
legal  title  to  the  land  involved,  she  was  entitled  to  prove  any 
pertinent  facts  tending  to  show  legal  title,  which  includes  title 
by  adverse  possession,  and  it  was  error  for  the  trial  court  to 
require  that  she  show  record  title,    p.  540. 

From  Floyd  Circuit  Court ;  WiUiam  H.  Paynter,  Spe- 
cial Judge. 

Action  by  Anna  L.  Ingram  against  the  Jeffersonville, 
New  Albany  and  Sellersburg  Rapid  Transit  Company 
and  others.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Reversed. 
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Stannard  &  Howard  and  Jewett,  Bvlleit  &  Jewett, 
for  appellant. 

George  H.  Voight  and  Stotsenberg  &  Weathers,  for 
appellees. 

Felt,  C.  J. — ^This  is  an  action  for  damages  for  tres- 
pass upon  real  estate  brought  by  appellant  against  the 
Jeffersonville,  New  Albany  and  Sellersburg  Rapid 
Transit  Company,  the  Southern  Indiana  Interurban 
Railway  Company,  and  the  Louisville  and  Southern 
Indiana  Traction  Company.  The  case  was  tried  on 
an  amended  complaint  in  one  paragraph  and  separate 
answers  by  each  of  the  defendants  which  included  the 
general  denial;  a  plea  of  the  statute  of  limitations; 
that  the  real  estate  had  been  duly  appropriated  by 
the  JeflFersonville,  New  Albany  and  Sellersburg  Rapid 
Transit  Company;  and  that  the  real  estate  described 
in  the  complaint  was  a  public  highway.  Appellant 
filed  a  reply  in  general  denial  to  each  of  the  spe- 
cial answers.  At  the  close  of  plaintiff's  evidence  the 
court  gave  a  peremptory  instruction  in  favor  of  the 
defendants,  and  the  jury  returned  a  verdict  in  favor 
of  each  of  the  appellees.  Appellant's  motion  for  a 
new  trial  was  overruled  and  judgment  rendered  on 
the  verdict.  The  overruling  of  the  motion  for  a  new 
trial  is  the  error  assigned  and  relied  on  for  reversal 
of  the  judgment. 

The  gist  of  the  amended  complaint  is  that  on  and 
prior  to  the  time  of  the  alleged  trespass  appellant  "was 
the  ovmer  in  fee  simple  and  in  possession  of  certain 
real  estate*'  therein  described,  and  that  except  ks  wrong- 
fully excluded  therefrom  by  appellees  she  is  still  the 
owner  and  in  possession  of  said  real  estate.  Facts  are 
averred  to  show  the  incorporation  of  appellees  and  the 
successive  transfer,  ownership  and  operation  of  the 
line  of  road  on  or  near  the  property  of  appellant  de- 


MAY  TERM,  1917.  535 


Ingram  v.  Jeffersonville,  etc.,  Transit  Co. — 65  Ind.  App.  682. 

scribed  in  the  complaint.  It  is  also  averred  that  ap- 
pellant never  at  any  time  gave  any  license  to  either  of 
appellees,  or  to  any  one  else,  to  construct  and  maintain 
said  interurban  railroad  over  and  upon  her  real  estate ; 
that  the  Jeffersonville,  New  Albany  and  Sellersburg 
Rapid  Transit  Company,  without  any  license  from  ap- 
pellant, and  without  payment  of  damages  therefor, 
wrongfully  entered  upon  said  real  estate  of  appellant, 
took  possession  thereof,  cut  ditches,  and  built  embank- 
ments thereon,  and  otherwise  trespassed  upon  appel- 
lant's land  to  her  damage;  that  a  strip  of  appellant's 
land  was  taken  by  said  company,  which  land  so  taken 
constituted  the  only  way  of  ingress  to  and  egress  from 
appellant's  lands  adjoining  to  the  land  so  wrongfully 
taken  as  aforesaid,  and  a  private  way  of  appellant  was 
thereby  entirely  destroyed ;  that  by  the  seizure  and  ap- 
propriation of  appellant's  land  she  has  been  entirely  de- 
prived of  the  use  and  enjoyment  thereof;  that  the  real 
estate  so  wrongfully  taken  was,  when  so  taken,  of  the 
value  of  $500,  and  the  remainder  of  appellant's  adjoin- 
ing real  estate  has  been  damaged  by  the  wrongful  acts 
aforesaid  in  the  sum  of  $2,000;  that  by  reason  of  the 
aforesaid  trespass  and  all  the  wrongs  and  grievances 
alleged  appellant  has  been  damaged  in  the  sum  of  $3,- 
000,  for  which  amount  she  demands  judgment. 

The  motion  for  a  new  trial  contains  thirty-eight  al- 
leged reasons,  among  them,  that  the  verdict  of  the  jury 
is  not  sustained  by  sufficient  evidence ;  error  in  instruct^ 
ing  the  jury  to  find  for  the  defendants,  and  numerous 
alleged  errors  in  excluding  evidence  oflFered  by  appel- 
lant. 

Appellant  offered  in  evidence  a  certain  deed  of  parti- 
tion executed  in  October  1854,  by  and  between  three 
persons,  by  means  of  which  certain  real  estate  was  con- 
veyed to  one  Gamett  Duncan,  of  which  the  land  de- 
scribed in  the  amended  complaint  is  a  part.    Appellant 
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then  offered  in  evidence  a  deed  to  her  for  the  land  de- 
scribed in  the  complaint  purporting  to  have  been  exe- 
cuted on  September  7,  1889,  by  the  heirs  at  law  of  said 
Gamett  Duncan,  deceased,  viz.,  Kate  B.  Lewis  and 
Thomas  A.  Lewis,  her  husband,  Blanton  Duncan  and 
Mary  Duncan,  his  wife,  and  Thomas  A.  Lewis  and 
Blanton  Duncan,  trustees  under  the  will  of  Gamett 
Duncan,  deceased.  Appellees  objected  on  the  ground 
that  no  connection  had  been  shown  between  the  grantors 
of  the  deed  offered  in  evidence  and  the  grantees  in  the 
deed  already  in  evidence,  and  for  the  further  reason  that 
the  deed  was  not  executed  and  acknowledged  as  required 
by  the  laws  of  this  state.  The  court  sustained  the  ob- 
jecticm  and  appellant  excepted  to  the  ruling. 

Before  oflFering  the  deed  appellant  proved  by  W.  T. 
Ingram,  her  husband,  that  he  procured  the  deed  from 
Kate  B.  Lewis  and  others  to  appellant,  Anna  L.  Ingram ; 
that  he  knew  Kate  B,  Lewis  and  she  was  the  daughter 
of  Blanton  Duncan;  that  for  five  years  prior  to  Sep- 
tember 7,  1889,  he  had  a  lease  on  the  real  estate  de- 
scribed in  the  deed;  that  he  paid  the  rent  therefor  to 
Judge  Jewett  as  attorney  for  Kate  B.  Lewis;  that  he 
purchased  the  real  estate  from  Kate  B.  Lewis  and 
others  and  had  the  title  conveyed  th  his  wife. 

The  deed  excluded  is  set  out  in  the  record.  An  ex- 
amination of  it  shows  that  it  was  executed  in  the  state 
of  California  on  September  7,  1889,  by  Thomas  A. 
Lewis,  trustee  of  Kate  B.  Lewis,  and  Kate  B.  Lewis  and 
Thomas  A.  Lewis,  her  husband,  and  Blanton  Duncan, 
trustee  under  the  will  of  Gamett  Duncan,  and  Blanton 
Duncan  and  Mary  Duncan,  his  wife,  "parties  of  the  first 
part  and  Mrs.  Anna  L.  Ingram,  of  Jeffersonville,  In- 
diana, of  the  second  part,  witnesseth  that  the  said  first 
parties  have  sold  and  conveyed  and  by  this  deed  do 
hereby  sell  and  convey,  with  general  warranty,  to  Mrs. 
Anna  L.  Ingram,  for  the  sum  of"  $2,178.75,  certain  real 
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estate  in  Clark  county,  Indiana,  particularly  described, 
"being  a  part  of  the  estate  of  Gamett  Duncan,  de- 
ceased/' The  instrument  is  acknowledged  by  each  of 
the  grantors  before  a  notary  public,  with  indication 
that  a  seal  was  attached,  and  that  the  acknowledg- 
ments of  the  wives  were  taken  out  of  the  hearing  and 
presence  of  their  husbands.  The  deed  was  recorded  on 
September  27,  1889,  in  the  recorder's  office  of  Clark 
county,  Indiana. 

A  deed  executed  in  another  state,  though  differing 

in  form  from  that  authorized  by  statute  in  this  state, 

may  nevertheless  convey  to  the  grantee  the  title 

1.  to  real  estate  in  this  state.    13.  Cyc  526 ;  Jackson 
v.  Green   (1887),  112  Ind.  341,  14  N.^E.^89; 

Fisher  V.  Parry  (1879),  68  Ind.  465,  468. 

The  differences  in  the  form  of  the  deed  offered  in 

evidence  and  excluded  by  the  court  from  our  statutory 

form  of  conveyances  do  not  in  any  material  sense 

2.  change  the  effect  of  the  instrument.  The  ac- 
knowledgments were  not  invalidated  by  the  man- 
ner in  which  they  were  taken,  or  by  the  form  of  the  cer- 
tificate used  by  the  notary.  They  were  duly  certified 
under  the  seal  of  the  notary,  and  sufficiently  complied 
with  our  statutes  to  entitle  the  instrument  to  be  re- 
corded in  this  state  and  to  make  it  ''presumptive  evi- 
dence of  the  official  character  of  such  instrument  and 
of  the  facts  therein  set  forth.''  §476  Bums  1914,  §460 
R.  S.  1881 ;  §3965  Bums  1914,  §2933  R.  S.  1881 ;  §3982 
Bums  1914,  §2947  R.  S.  1881 ;  Winship  v.  Clendenmng 
(1865),  24  Ind.  439,  443;  Carver  V.  Carver  (1884),  97 
Ind.  497,  509,  512;  Bryant  V.  Richardson  (1890),  126 
Ind.  145,  154,  25  N.  E.  807;  Westhafer  V.  Patterson 
(1889),  120  Ind.  459,  461,  22  N.  E.  414,  16  Am.  St. 
330;  Davar  v.  Cardwell  (1867),  27  Ind.  478;  Rowe  V. 
Beckett  (1868),  30  Ind.  154, 161,  95  Am.  Dec.  676. 

As  against  the  two  objections  urged  by  appellees,  we 
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think  the  deed  should  have  been  admitted  in  evidence. 
The  facts  show  such   connection  between  the 

3.  grantee,  Gamett  Duncan,  of  the  deed  admitted 
as  evidence,  and  the  grantors  of  the  deed  ex- 
cluded, as  to  indicate  prima  facte,  some  title  in  such 
grantors  of  the  deed  to  appellant.  On  such  showing 
the  deed  should  have  been  received  as  evidence  tending 
to  show  title  in  appellant.  ^ 

Furthermore,  the  averments  of  the  complaint  not  only 

charge  that  appellant  was  the  owner  of  the  real  estate 

on  which  the  alleged  trespass  was  committed, 

4.  but  that  she  was  in  the  possession  thereof  when 
the  trespass  was  committed,  and  is  still  in  such 

possession  except  as  wrongfully  excluded  therefrom  by 
appellees.  Appellant  offered  to  prove  her  possession  by 
other  competent  evidence.  Under  the  averments  of  her 
complaint  the  alleged  trespass  interfered  with  her  pos- 
session and  use  of  the  entire  tract  conveyed  by  the  deed. 
The  deed  was  clearly  sufficient  to  give  color  of  title,  and 
under  it  appellant  was  authorized  to  claim  possession 
of  all  of  the  land  described  therein,  though  her  actual 
possession  may  only  have  extended  to  a  part  of  it.  Aside 
from  the  question  of  proving  title  in  appellant,  the  deed 
was  admissible  as  tending  to  show  the  extent  and  char- 
acter of  appellant's  possession.  Vancleave  V.  MiUiken 
(1859),  13  Ind.  105,  106;  Bennett  V.  Gaddis  (1881),  79 
Ind.  347,  350;  1  R.  C.  L.  708,  727;  PiUow  v.  Roberts 
(1851),  13  How.  472,  14  L.  Ed.  228,  231;  Sumner  V. 
Murphy  (1834),  2  Hill  (S.  C.)  488,  27  Am.  Dec.  397, 
401;  Hitt  V.  Carr  (1916),  62  Ind.  App.  80,  109  N.  E. 
456,  465;  WHght  V.  Kleyla  (1885),  104  Ind.  223,  224, 
4  N.  E.  16. 

The  decisions  of  this  state  sustain  the  proposition 
that  under  a  complaint  alleging  both  title  and  posses- 
sion of  real  estate  in  the  plaintiff  there  may  be 
^  5.    a  recovery  of  damages  against  a  wrongdoer  for 
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trespass  upon  such  property  resulting  in  an  injury  to 
the  property  and  an  interference  with  the  possessory 
rights  of  such  plaintiflF  therein.  Barber  V.  Barber 
(1863),  21  Ind.  468,  470;  Catterlin  V.  Douglass 
(1861),  17  Ind.  213;  Bristol  Hydraulic  Co.  V.  Boyer 
(1879),  67  Ind.  236,  240;  Cleveland,  etc.,  R.  Co.  V.  Bom 
(1911),  49  Ind.  App.  62,  65,  96  N.  E.  777;  Schaeffer  V. 
Rominger  (1901),  27  Ind.  App.  409,  413,  61  N.  E.  605; 
Winship  V.  Clendenning,  supra;  Conner  V.  New  Albany 
(1820),  1  Blackf.  88,  90,  and  notes,  12  Am.  Dec.  207; 
Carney  v.  Reed  (1858),  11  Ind.  417;  Case  V.  Weber 
(1850),  2  Ind.  108,  112;  Kellogg  V.  King  (1896),  114 
Cal.  378,  383,  46  Pac.  166,  55  Am.  St.  74 ;  Buck  V.  Louis- 
ville, etc.,  R.  Co.  (1909),  159  Ala.  305,  48  South.  699; 
Louisville,  etc.,  R.  Co.  V.  Higginbotham  (1907),  153 
Ala.  334,  44  South.  872;  Stahl  V.  Grover  (1891),  80 
Wis.  650,  50  N.  W.  589;  Wilson  V.  Bibb  (1833),  1  Dana 
(Ky.)  7,  25  Am.  Dec.  118;  38  Cyc  1004,  1005. 

Rightful  possession  at  the  time  of  the  trespass  is  suf- 
ficient to  warrant  the  action,  though  the  injured  per- 
son, by  the  wrongful  conduct  of  the  trespasser  or 

6.  for  other  reasons,  may  be  out  of  possession  when 
the  action  is  begun.     Conner  V.  New  Albany, 

supra;  Buck  v.  Louisville,  etc.,  R.  Co.,  supra;  Wilson  V. 
Bibb,  supra;  38  Cyc  1005-1006. 

Appellant  oflFered  to  prove  by  William  T.  Ingram,  a 

competent  witness,  her  actual  and  exclusive  possession 

of  the  real  estate  at  the  time  of,  and  long  prior 

7.  to,  the  alleged  trespass;  that  appellees,  without 
her  consent  or  authority,  took  possession  of  a 

portion  of  the  real  estate  described  in  her  complaint,  and 
constructed  an  electric  railroad  thereon  in  1902  and 
1903,  and  have  continuedTx)  maintain  and  operate  the 
same  thereon ;  that  no  damages  have  ever  been  assessed 
or  paid  to  her ;  that  the  land  so  taken  by  appellees  was 
at  the  time  enclosed  and  crops  belonging  to  appellant 
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were  growing  thereon ;  that  her  crops  and  fences  were 
removed  and  destroyed;  that  the  portion  of  ground  so 
taken  was  appellant's  only  means  of  ingress  to  and 
egress  from  her  land  adjacent  to  the  part  so  taken  by 
appellees;  also  facts  tending  to  prove  the  amount  of 
damages  sustained  by  appellant.  The  gist  of  the  nu- 
merous objections  made  and  sustained  by  the  court  to 
the  admission  of  evidence  of  the  kind  and  character 
above  indicated  was  that  appellant's  alleged  cause  of  ac- 
tion was  based  solely  upon  a  record  title  to  the  real 
estate  upon  which  the  alleged  trespass  was  committed, 
and  that  until  she  showed  such  title  she  should  not  be 
allowed  to  prove  possession  of  the  real  estate  or  any 
facts  tending  to  show  trespass  upon  or  damages  to  the 
property  described  in  the  complaint.  Appellant  made 
proper  oflFers  of  proof,  but  the  court  in  each  instance 
sustained  the  objection,  and,  as  indicated  by  the  ob- 
jections and  remarks  of  the  court,  did  so  on  the  theory 
that  such  proof  was  not  proper  until  a  record  title  was 
proved  in  appellant,  and  that  she  had  hot  alleged  in  her 
complaint  title  by  adverse  possession.  Under  the 
authorities  already  cited,  and  the  allegation  of  posses- 
sion of  the  real  estate  by  appellant  at  the  time  of  the 
trespass,  she  was  entitled  to  prove  her  possession,  the 
trespass  upon  and  injury  to  the  property  which  inter- 
fered with  her  right  of  possession,  use  and  enjo3nnent 
of  the  real  estate,  and  the  damages,  if  any,  sustained  by 
her  by  reason  of  such  trespass. 

Furthermore,  the  averments  show  that  appellant  held 
the  legal  title  to  the  land  described  in  the  complaint, 

but  it  is  not  alleged  that  she  held  the  record  title. 
8.    The  averment  is  general  that  she  owned  the  fee, 

but  such  title  may  be  acquired  and  held  by  a  per- 
son who  cannot  show  a  record  title.  Under  such  aver- 
ment appellant  was  entitled  to  prove  any  pertinent  facts 
tending  to  show  that  she  owned  the  legal  title  to  the 
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real  estate.  A  title  acquired  and  held  by  adverse  pos- 
session is  a  legal  title,  and  the  averments  are  broad 
enough  to  admit  proof  of  such  title  as  well  as  proof  of 
a  record  title.  Sims  v.  City  of  Frankfort  (1881),  79 
Ind.  446,  449;  Jackson  v.  Creek  (1910),  47  Ind.  App. 
541,  554,  94  N.  E.  416;  Rennert  V.  Shirk  (1904),  163 
Ind.  542,  544,  72  N.  E.  546;  Stout  v.  McPheeters 
(1882),84Ind.  585,  589. 

The  trial  court  therefore  erred  in  overruling  appel- 
lant's motion  for  a  new  trial.  The  judgment  is  re- 
versed, with  instructions  to  sustain  the  motion  for  a 
new  trial,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Note. — Reported  in  116  N.  E.  12.  Trespass:  possession  of 
plaintiff,  sufficiency  of,  to  maintain  action,  72  Am.  Dec.  123.  See 
under  (1)  13  Cyc  526;  (6-8)  38  Cyc  1004. 


Globe  and  Rutgers  Fire  Insurance  Company  v 

Hamilton. 

[No.  9,818.    Filed  June  21,  1917.    Rehearing  denied  November 

2,  1917.] 

1.  Appeal. — Briefs, — Waiver  of  Errors — Assignments  of  error 
not  presented  in  appellant's  briefs  are  waived,    p.  543. 

2.  Insurance. — Fire  Insurance. — Knowledge  of  Agent. — Impur 
tation  to  Company. — One  who  acts  for  an  insurance  company 
in  procuring  insurance,  collecting  premiums,  inspecting  risks, 
etc,  is  its  agent,  and  his  acts  and  knowledge  relating  to  prop- 
erty insured  at  the  time  a  policy  is  executed  are  imputed  to 
the  company,    p.  545. 

8.  Contracts^ — Written. — Construction, — Paerol  Evidence. — Ad- 
missibilitjf. — Intent. — ^Although  parol  evidence  is  not  admis- 
sible to  change  or  modify  a  contract  in  writing,  such  testimony 
may  be  admitted  to  enable  the  court  to  properly  apply  a  writ- 
ten contract  to  the  subject-matter,  and,  in  case  of  ambiguity, 
to  remove  the  uncertainty,    p.  545. 

4*  Contracts. — Written^ — Constmction^ — Parol  Evidence. — Ad- 
missibiUty. — Ambiguity. — ^Where  the  language  employed  in  a 
contract  is  ambiguous  or  subject  to  variations  in  meaning  de- 
pending upon  drcumstances  and  conditions,  or  the  relation  in 
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which  it  was  used,  parol  testimony  may  be  received  to  inform 
the  court  of  the  conditions  out  of  which  the  contract  arose,  so 
that  it  may  be  enabled  to  more  accurately  ascertain  the  intent 
and  meaning  of  the  parties  as  evidenced  by  their  contract, 
p.  546. 

5.  C!k>NTRACTS. —  Written, —  Construction. —  Such  a  construction 
of  a  written  contract  will  be  adopted,  if  possible,  as  will  make 
it  effectual  to  carry  out  the  intention  of  the  parties  as  gath- 
ered from  the  whole  instrument,    p.  546. 

6.  Insurance. —  Contract, —  Construction, —  As  insurance  con- 
tracts are  usually  prepared  by  the  insurer,  the  courts  interpret 
them  liberally  in  favor  of  the  insured,  so  that  the  evident  in- 
tention existing  at  the  time  the  insurance  was  obtained  may 
not  be  thwarted  by  a  narrow  or  technical  construction  of  the 
language  employed,    p.  546. 

7.  Insurance. — Policy, — Construction, — "AdditionJ' — The  word 
'^addition,"  as  applied  to  buildings,  usually  means  a  part  added, 
or  joined,  to  a  main  building,  but  in  construing  the  term  as 
used  in  insurance  contracts,  the  use  made  of  buildings  more  or 
less  closely  situated,  their  relative  location,  accessibility,  and 
adaptability  to  some  common  end  are  factors  which  must  be 
considered,  and  the  designation  "addition"  may  be  applied  to 
buildings  appurtenant  to  some  other  building  though  not  ac- 
tually in  physical  contact  therewith,    p.  548. 

8.  Insurance. — Fire  Insurance, — Policy, — CoTistructioiu — Prop- 
erty Covered, — Addition. — Where  a  fire  policy  insured  house- 
hold furniture  "while  contained  in  the  one  and  one-half-story 
frame,  with  shingle  roof,  dwelling  house  and  additions,"  it 
covered  furniture  stored  in  an  outbuilding  situated  on  the  rear 
of  the  lot  and  connected  with  the  house  by  a  cement  walk,  the 
word  "additions,"  as  used  in  the  policy,  meaning  any  and  all 
buildings  on  the  premises  used  by  the  insured  in  maintaining 
his  home  by  storing  or  using  his  furniture  and  household  ef- 
fects therein,    p.  549. 

9.  Appeal. — Record, — Review, — ^The  court  on  appeal  will  not 
search  the  record  to  reverse  a  judgment,  though  it  may  do  so 
to  affirm,    p.  549. 

10.  Appeal. —  Briefs, —  Questions  Presented, —  Mere  abstract 
propositions  of  law,  stated  under  points  and  authorities  in  ap- 
pellant's brief,  though  correct  in  principle,  are  not  sufficient 
to  present  reversible  error,    p.  549. 

From   Putnam   Circuit   Court;   James  P,   Hughes, 
Judge. 

Action  by  Fay  S.  Hamilton  against  the  Globe  and 
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Rutgers  Fire  Insurance  Company.    From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affi/rmed. 

William  J.  Henley,  Harry  A.  Fenton  and  Jackiel  W. 
Joseph,  for  appellant. 

SiUis  A.  Hays,  Mat.  J,  Murphy  and  Fay  S.  Hamilton, 
for  appellee. 

Felt,  J. — ^This  is  an  action  by  appellee  against  appel- 
lant on  a  fire  insurance  policy.  The  complaint  in  one 
paragraph  was  answered  by  a  general  denial,  and  by  a 
second  paragraph  of  special  answer,  to  which  appellee 
filed  a  reply  in  two  paragraphs.  A  trial  by  jury  re- 
sulted in  a  general  verdict  for  appellee  in  the  sum  of 
$100. 

With  the  general  verdict  the  jury  returned  answers  to 
certain  interrogatories.  The  court  overruled  appel- 
lant's motion  for  judgment  on  the  answers  to 

1.  the  interrogatories,  and  for  a  new  trial,  and  ren- 
dered judgment  on  the  general  verdict,  from 
which  appellant  appealed  and  has  assigned  errors  as 
follows:  (1)  Overruling  its  motion  to  require  appel- 
lee to  make  his  complaint  more  specific;  (2)  overruling 
the  demurrer  to  the  complaint;  (3)  overruling  appel- 
lant's demurrer  to  appellee's  reply  to  appellant's  second 
paragraph  of  answer;  (4)  overruling  appellant's  mo- 
tion for  judgment  in  its  favor  on  the  answers  to  the 
interrogatories;  (5)  overruling  the  motion  for  a  new 
trial.  By  failing  to  present  them  in  its  brief,  appellant 
has  waived  the  first  and  second  assignments. 

Omitting  formal  averments,  the  complaint  in  sub- 
stance charges  that  appellant,  in  consideration  of  $4, 
insured  appellee  against  loss  or  damage  by  fire  to  the 
amount  of  $500  on  household  furniture,  etc.,  "while  con- 
tained in  the  one  and  one-half  story  frame,  with  shingle 
roof,  dwelling  house  and  additions,  *  *  *  situated 
at  No.  6  Park  street  in  the  city  of  Greencastle,  Ind.*'; 
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that  on  July  ^3,  1914,  while  said  insurance  was  in  full 
force  and  eifect,  plaintiif  sustained  a  direct  loss  and 
damage  by  fire  to  said  property  in  the  sum  of  $500. 
A  copy  of  the  policy  is  made  part  of  the  complaint  by 
exhibit. 

The  second  paragraph  of  answer  alleges  in  substance 
that  the  property  of  plaintiif  insured  by  defendant 
under  the  policy  made  a  part  of  the  complaint  has  not 
been  burned,  damaged,  or  destroyed  by  fire  since  the 
date  of  the  execution  of  said  policy,  while  contained  in 
the  dwelling  therein  described. 

The  second  paragraph  of  reply  to  defendant's  second 
paragraph  of  answer  alleges  in  substance  that  the  resi- 
dence described  in  the  policy  issued  to  plaintiif,  Hamil- 
ton, by  defendant,  consisted  of  a  story  and  a  half  frame 
building  and  a  one-story  frame  outbuilding  appurte- 
nant thereto  and  connected  therewith  by  cement  walk 
and  a  solid  board  fence;  that  plaintiif's  household  arti- 
cles at  and  prior  to  the  issuance  of  the  aforesaid  policy 
were  located  in  and  used  by  him  in  and  about  said  resi- 
dence, all  of  which  facts  were  then  and  there  known  to 
the  defendant  company's  agent,  to  whom  plaintiff  ap- 
plied for  said  insurance ;  that  said  agent  then  and  there 
intended  such  policy  to  include  and  represented  to  plain- 
tiff that  it  did  include  and  cover  all  of  his  household 
furniture  and  personal  property  located  in  said  resi- 
dence, including  said  outbuilding  or  addition  appurte- 
nant thereto;  that  plaintiff  relied  upon  the  statement 
and  representations  of  the  aforesaid  agent,  and  accepted 
said  policy  and  paid  the  premium  required  therefor; 
that  defendant  at  all  times  knew  plaintiff  and  its  said 
agent  understood  that  said  policy  included  and  'covered 
plaintiff's  said  property  in  the  aforesaid  dwelling,  in- 
cluding said  outbuilding  or  addition  appurtenant  thereto 
and  connected  therewith;  that  plaintiff  and  said  agent 
intended  the  description  of  said  personal  property  in 
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said  policy  to  cover  and  include  the  household  goods  of 
plaintiif  while  so  located  in  said  dwelling  and  addition 
or  outbuilding  af  oresaid,  and  believed  that  such  descrip- 
tion did  so  include  said  personal  property. 

The  policy  in  question  was  procured  by  appellee  from 
one  John  W.  Cooper,  who  was  appellant's  local  agent 

at  Greencastle,  Indiana.  '  He  testified  that  he 
2.    was  acquainted  with  the  buildings  of  appellee, 

occupied  by  him  as  a  home;  that  when  appellee 
applied  for  insurance  on  his  household  goods  he  In- 
spected the  buildings  and  considered  his  household 
goods ;  that  he  prepared  the  policy  by  using  a  form  sup- 
plied him  by  appellant's  state  agent ;  that,  he  made  and 
wrote  in  the  policy  the  description  of  the  property,  col- 
lected the  premium  from  appellee,  and  delivered  to  him 
the  policy.  A  person  so  acting  for  an  insurance  com- 
pany is  its  agent,  and  his  acts  and  knowledge  relating 
to  the  property  insured  at  the  time  the  policy  was  exe- 
cuted are  imputed  to  the  company.  Indiana  Ins.  Co. 
V.  Hartwell  (1890),  123  Ind.  177,  192,  193,  24  N.  E. 
100;  Humboldt  Fire  Ins.  Co.  V.  Ashby  (1914),  57  Ind. 
App.  682,  687, 108  N.  E.  150 ;  Western  Ins.  Co.  V.  Ashby 
(1913),  53  Ind.  App.  518,  523,  102  N.  E.  45;  German 
Fire  Ins.  Co.  v.  Greenwdld  (1912),  51  Ind.  App.  469, 
472,  99  N.  E.  1011. 

Where  a  contract  is  in  writing,  parol  evidence  is  not 
admissible  to  change  or  modify  it,  but  such  testimony 

may  be  admitted  to  enable  the  court  to  properly 
8.    apply  the  contract  to  the  subject-matter,  and,  in 

case  of  ambiguity,  to  remove  the  uncertainty. 
This  rule  is  invoked  to  enable  the  court  to  ascertain 
the  facts  and  circumstances  as  they  existed  at  the  time 
the  contract  was  entered  into  and  to  thereby  place  it- 
self as  nearly  as  possible  in  the  position  of  the  parties 
whose  contract  is  to  be  interpreted.    Ransdel  v.  Moore 

Vol.  65—35 
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(1899),  153  Ind.  393,  407,  53  N.  E.  767,  53  L.  R.  A. 
753;  Doney  v.  Laughlin  (1911),  50  Ind.  App.  38,  45,  94 
N.  E.  1027;  Howard  V.  Adkins  (1906),  167  Ind.  184, 
188,  78  N.  E.  665. 

Where  the  language  employed  is  ambiguous  or  sub- 
ject to  variations  in  meaning  depending  upon  circum- 
stances and  conditions,  or  the  relation  in  which 

4.  it  was  used,  parol  testimony  may  be  received  to 
inform  the  court  of  the  conditions  out  of  which 

the  contract  arose,  thereby  enabling  it  to  more  accu- 
rately ascertain  the  intent  and  meaning  of  the  parties  as 
evidenced  by  their  contract.  Driscoll  V.  Penrod  (1911) , 
176  Ind.  19,  23,  95  N.  E.  313 ;  Reed  V.  Insurance  Co. 
(1877),  95  U.  S.  23,  24  L.  Ed.  348;  Warner  V.  Mar- 
shaU  (1905),  166  Ind.  88,  114,  75  N.  E.  582.  The 
court  will,  if  possible,  adopt  such  construction  of 

5.  a  written  contract  as  will  make  it  effectual, 
rather  than  ineffectual,  to  carry  out  the  inten- 
tions of  the  parties  as  gathered  from  the  whole  instru- 
ment.   DriscoU  V.  Penrod,  supra. 

Insurance  contracts  are  usually  prepared  by  the  in- 
surer, and  courts  therefore  give  them  a  liberal  interpre- 
tation in  favor  of  the  insured  to  the  end  that  the 

6.  evident  intention  existing  at  the  time  the  insur- 
ance was  taken  out  may  not  be  thwarted  by  a 

narrow  or  technical  interpretation  of  the  language  em- 
ployed. Metropolitan  Life  Ins.  Co.  v.  Johnson  (1911), 
49  Ind.  App.  233,  242,  94  N.  E.  785 ;  Iowa  Life  Ins.  Co. 
V.  Haughton  (1910),  46  Ind.  App.  467,  476,  87  N.  E. 
702;  Glens  Falls  Ins.  Co.  v.  Michael  (1906),  167  Ind. 
659,  666,  74  N.  E.  964,  79  N.  E.  905,  8  L.  R.  A.  (N.  S.) 
708;  Havens  v.  Home  Ins.  Co.  (1887),  111  Ind.  90,  92, 
12  N.  E.  137,  60  Am.  Rep.  689. 

The  principal  controversy  in  this  appeal  arises  over 
the  question  whether  appellee's  household  goods  de- 
stroyed by  fire  were  covered  by  his  policy  which  insured 
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them  "while  contained  in  the  one  and  one-half  story 
frame,  with  shingle  roof,  dwelling  and  additions  situate 
at  No.  6  Park  street/' 

It  appears  without  controversy,  and  in  part  by  an- 
swers of  the  jury  to  the  interrogatories,  that  a  part  of 
appellee's  house  was  one  and  one-half  stories  high,  and 
that  the  rear  portion  was  one  story  high;  that  in  the 
rear  of  such  house,  and  about  fifteen  feet  distant  from 
the  rear  porch  thereof,  on  the  same  lot,  there  was  a 
frame  outbuilding  ten  by  twenty-eight  feet,  divided  into 
three  rooms ;  that  such  building  came  out  to  the  line  of 
an  alley  running  along  the  side  of  said  residence,  and 
that  a  solid  board  fence  was  attached  thereto  and  ran 
back  along  the  alley  to  the  main  house ;  that  a  cement 
walk  ran  from  the  house  to  such  outbuilding,  which  was 
entered  from  the  walk  by  a  door ;  that  the  room  in  said 
building  nearest  the  main  house,  when  the  insurance 
was  written  and  at  the  time  of  the  fire,  was  used  as  a 
storage  room  for  household  effects  and  furniture;  that 
at  the  time  of  the  fire  personal  property  of  appellee  to 
the  value  of  $70.75  was  stored  in  such  outbuilding  and 
destroyed  by  the  fire;  that  the  damage  to  appellee's 
goods  in  the  main  building  amounted  to  $29.25. 

Appellant  contends  that  the  insurance  contract  is  evi- 
denced only  by  the  policy  and  that  it  cannot  reasonably 
be  so  construed  as  to  cover  goods  situate  in  the  afore- 
mentioned outbuilding;  that  the  policy  cannot  be 
changed  or  modified  by  parol  proof.  Appellee  contends 
that  the  local  agent  inspected  the  premises  before  he 
wrote  the  insurance,  and  that  both  parties  intended  the 
description,  referring  to  the  property  while  in  the  house 
and  additions  thereto,  to  cover  such  property  while 
in  either  the  main  building  or  in  such  outbuilding ;  that 
said  outbuilding  was  in  fact  used  as  a  portion  of  ap- 
pellee's residence  and  was  known  to  both  parties  to  be 
so  used  when  the  insurance  was  applied  for  and  the 
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policy  written ;  that  for  the  purpose  of  such  contract  the 
phrase  "and  additions/'  included,  and  was  by  the  par- 
ties intended  to  include,  the  aforesaid  outbuilding. 

The  contentions  of  appellant  are  in  the  main  correct 

as  abstract  propositions  of  law.    But  under  the  general 

rules  of  construction  above  set  out  we  must  as- 

7.  certain  whether  the  language  used  in  describing 
the  property  may  reasonably  be  construed  to 
cover  the  same  while  in  said  outbuilding  without  violat- 
ing the  rules  of  law  applicable  to  written  contracts. 
The  word  "addition,"  as  applied  to  buildings,  usually 
means  a  part  added,  or  joined,  to  a  main  building,  but 
such  is  not  the  exclusive  meaning  of  the  word.  In  in- 
surance contracts,  and  in  other  written  instruments, 
the  use  made  of  buildings  more  or  less  closely  situated, 
their  relative  location,  accessibility,  and  adaptability  to 
some  common  end  enters  into  the  question,  and  from 
this  it  follows  that  in  a  limited  sense  each  case  must  be 
determined  from  its  own  peculiar  facts.  The  words 
"addition"  or  "additions"  may  and  often  do  apply  to 
buildings  appurtenant  to  some  other  building  though  not 
actually  in  physical  contact  therewith.  Shepard  V.  Ger- 
mania  Fire  Ins.  Co.  (1911),  165  Mich.  172,  130  N.  W. 
626,  33  L.  R.  A.  (N.  S.)  156,  notes;  Phenix  Ins.  Co. 
V.  Martin  (1894),  16  South.  417;  Robinson  V.  Pennsyl- 
vania Ins.  Co.  (1895),  87  Me.  399,  32  Atl.  996;  Tate  V. 
Jasper  County,  etc.,  Ins.  Co.  (1908),  133  Mo.  App.  584, 
113  S.  W.  659;  Ideal  Pump  &  Mfg.  Co.  v.  American, 
etc.,  Ins.  Co.  (1912),  167  Mo.  App.  566,  152  S.  W.  408; 
Car  gill  v.  Millers,  etc.,  Ins.  Co.  (1885),  33  Minn.  90, 
22  N.  W.  6;  Marsh  v.  Concord,  etc.,  Ins.  Co.  (1902),  71 
N.  H.  253,  51  Atl.  898,  899 ;  Georgia  Home  Ins.  Co.  v. 
May  field  Planing  Mills  (1909)  (Ky),  119  S.  W.  1190; 
Home  Mut.  Ins.  Co.  v.  Roe  (1888),  71  Wis.  33,  36  N. 
W.  594;  Pettit  V.  State  Ins.  Co.  (1889),  41  Minn.  299, 
43  N.  W.  378;  North  British,  etc.,  Ins.  Co.  y.  Tye 
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(1907)  1  Ga.  App.  380,  58  S.  E.  110,  113;  Rickerson  V. 
German,  etc.,  Ins.  Co.  of  New  York  (1895),  85  Hun  266, 
32  N.  Y.  Supp.  1026 ;  Workman  V.  Insurance  Co.  (1830) , 
2  La.  519,  22  Am.  Dec.  141,  143;  Updike  V.  SkiUman 
(1858),  27  N.  J.  Law  131;  1  C.  J.  1190,  and  cases  cited; 
2  Joyce,  Insurance  (2d  ed.)  §§1739,  1744. 

Applying  the  foregoing  principles  to  the  case  at  bar, 

and  viewing  the  policy  in  the  light  of  the  knowledge  of 

the  parties  of  the  location  of  the  outbuilding  and 

8.  the  use  made  of  it  by  appellee  and  the  circimi- 
stances  under  which  the  policy  was  written  and 

delivered,  we  hold  that  the  word  "additions,''  as  used  in 
the  policy  in  suit,  meant  and  was  intended  to  mean  any 
and  all  buildings  on  the  premises  used  by  appellee  in 
maintaining  his  home,  by  storing  or  using  his  furniture 
and  household  effects  therein,  including  the  outbuilding 
in  which  the  main  portion  of  the  goods  destroyed  by  fire 
was  located  as  above  indicated. 

We  are  inclined  to  the  view  that  the  second  paragraph 
of  answer  was  only  an  argumentative  general  denial  to 
which  an  affirmative  reply  could  not  properly  be  ad- 
dressed. But  assuming,  without  deciding,  that  the  an- 
swer is  sufficient  as  the  parties  seem  to  have  treated  it, 
we  hold  that  the  court  did  not  err  in  overruling  the  de- 
murrer of  appellant  to  appellee's  special  reply  to  the 
second  paragraph  of  answer. 

The  same  proposition  runs  through  all  the  questions 

presented  by  the  briefs  on  the  motion  for  a  new  trial 

and  the  answers  to  interrogatories,  and  having 

9.  determined  it  adversely  to  appellant's  conten- 
tions, it  is  unnecessary  to  consider  the  other 

questions  in  detail.    The  court  will  not  search  the  rec- 
ord to  reverse  a  judgment,  though  it  may  do  so  to  affirm. 
Mere   abstract  propositions   of   law,    stated   under 
points  and  authorities,  though  correct  in  prin- 

10.  ciple,   are  not  sufficient  to  present  reversible 
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error.  Chicago,  etc.,  R.  Co.  V.  Dinius  (1913),  180  Ind. 
596,  627,  103  N.  E.  652.  Appellant  was  deprived  of  no 
substantial  right,  and  the  trial  court  committed  no  re- 
versible error  by  any  of  the  rulings  of  which  appellant 
complains.    Judgment  affirmed. 

Note. — ^Reported  in  116  N.  E.  597.  Insurance:  admissibility 
of  parol  evidence  to  modify  insurance  contract,  Ann.  Cas.  1914C 
59;  construction  of  fire  policies,  132  Am.  St  438,  19  Cyc  656; 
construction  of  term  "additions"  in  fire  policies,  8  Ann.  Cas.  94, 
10  Ann.  Cas.  938,  19  Cyc  665. 


In  re  Industrial  Board  of  Indiana. 

[No.  10,143.    FUed  November  2,  1917.] 

1.  Master  and  Servant. — WorkmerCs  Compensation  Act. — Ccnr 
struction, — Prosecutions, — Venue. — Section  69  of  the  Work- 
men's Compensation  Act,  Acts  1915,  p.  892,  making  it  a  mis- 
demeanor for  an  employer  accepting  the  compensation  provi- 
sions of  the  law  to  fail  to  file  with  the  Industrial  Board,  from 
time  to  time,  evidence  of  his  compliance  with  certain  require- 
ments of  the  act,  requires  that  such  evidence  be  deposited  with 
the  Industrial  Board,  the  offices  of  which  are,  under  §54,  in 
Indianapolis,  Marion  county,  and  the  venue  of  all  prosecutions 
to  impose  the  fine  provided  in  §69  is  in  such  county,  since  an 
offense  involving  an  act  of  omission  is  committed  where  the  act 
should  have  been  done.    pp.  551,  552. 

2.  EviDBNCB. — Judicial  Knowledge. — Location  of  City. — ^The  Ap- 
pellate Court  judicially  knows  that  the  city  of  Indianapolis 
is  in  Marion  county,  Indiana,    p.  552. 

From  the  Industrial  Board  of  Indiana. 

Certified  question  of  law  by  the  Industrial  Board. 
Question  answered. 

Batman,  J.— Under  the  provision  of  §61  of  the 
Workmen's  Compensation  Act  of  1915  (Acts  1915  p. 
392)  as  amended  by  the  act  of  1917  (Acts  1917  p.  154) , 
the  Industrial  Board  has  certified  to  this  court  the  fol- 
lowing question  of  law :  "Is  the  venue  of  all  prosecu- 
tions to  impose  the  fine  provided  for  in  section  69  of 
*The  Indiana  Workmen's  Compensation  Act'  in  Marion 
county?" 
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Section  69  of  said  act  reads  as  follows :  ^'Every  em- 
ployer accepting  the  compensation  provisions  of  this  act 
shall  within  thirty  days  after  this  act  takes  effect  file 
with  the  board  in  form  prescribed  by  it,  and  thereafter 
annually  or  as  often  as  may  be  necessary,  evidence  of 
his  compliance  with  the  provisions  of  section  68  and  all 
others  relating  thereto.  If  such  employer  refuses  or 
neglects  to  comply  with  these  provisions  he  shall  be 
punished  by  a  fine  of  ten  cents  for  each  employe  at  the 
time  of  the  insurance  becoming  due,  but  not  less  than 
one  dollar  nor  more  than  fifty  dollars  for  each  day  of 
such  refusal  or  neglect  and  until  tiie  same  ceases,  and 
he  shall  be  liable  during  continuance  of  such  refusal  or 
neglect  to  an  employe  either  for  compensation  under 
this  act  or  at  law  in  the  same  maimer  as  provided  for 
in  section  10/' 

It  will  be  noted  that  this  section  makes  the  omission 

on  the  part  of  certain  employers  to  perform  a  specified 

act,  a  misdemeanor  punishable  by  fine.    Section 

1.  13  of  the  Bill  of  Rights  (Art.  1)  of  the  Constitu- 
tion of  this  state  provides:  ^In  all  criminal 
prosecutions  the  accused  shall  have  the  right  to  a  pub- 
lic trial  by  an  impartial  jury  in  the  county  in  which  the 
offense  shall  have  been  committed.''  Section  1867 
Bums  1914,  §1768  R.  S.  1881,  provides:  "Every  crim- 
inal action  shall  be  tried  publicly  in  the  county  in  which 
the  offense  shall  have  been  committed,  except  as  other- 
wise provided  in  this  act." 

This  leads  us  to  a  consideration  of  the  place  of  the 
commission  of  the  offense  defined  in  said  §69,  supra. 
The  misdemeanor  created  by  said  section  consists  in  the 
failure  on  the  part  of  an  employer,  accepting  the  com- 
pensation provisions  of  said  act,  to  file  with  the  Indus- 
trial Board  evidence  of  his  compliance  with  certain  pro- 
visions thereof.  Such  act  of  filing  evidently  requires 
that  such  evidence  be  deposited  with  said  board  for  offi- 
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cial  custody.  Johnson  v.  CrawfordsviUe,  etc.,  R.  Co. 
(1858),  11  Ind.  280;  Powers  V.  State  (1882),  87  Ind. 
144;  Oats  V.  State  (1899),  153  Ind.  436,  55  N.  E.  226; 
Cleveland,  etc.,  R.  Co.  V.  Morrey  (1909),  172  Ind.  513, 
88  N.  E.  932. 

By  the  provisions  of  §54  of  the  act  the  board  "shall 
be  provided  with  adequate  offices  in  the  capitol  or  some 
other  suitable  building  in  the  city  of  Indianapolis,  in 
which  the  records  shall  be  kept  and  its  official  business 
be  transacted  during  regular  business  hours.''    It  is 
thus  made  apparent,  in  the  absence  of  any  provision  to 
the  contrary,  that  the  place  of  filing  such  evidence  of 
compliance  is  with  such  board  at  its  office  in  said 
2.    city  of  Indianapolis,  which  the  court  judicially 
knows  is  in  Marion  county,  Indiana.    The  Su- 
preme Court  of  this  state  has  held  that  a  neg- 
!•    lect  to  do  an  act  is  punishable  in  the  county  where 
the  act  should  have  been  done,  in  accord  with  the 
general  rule  that  an  offense  involving  an  act  of  omission 
is  committed  where  the  act  should  have  been  done. 
State  V.  Yocum  (1914),  182  Ind.  478,  106  N.  E.  705. 
We  therefore  conclude  that  the  question  of  law  sub- 
mitted must  be,  and  is  hereby,  answered  in  the  affirm- 
ative. 

Note.— Reported  in  117  N.  E.  546. 


Chicago,  Indianapolis  and  Louisville  Railway 

C!0MPANY  ET  AL.  V.  PrIDDY  ET  AL. 

[No.  9,072.    Filed  February  23,  1917.    Rehearing  denied  June 
22,  1917.    Transfer  denied  November  2,  1917.] 

1.  Appeal. — Term-Time  Appeal  hy  One  of  Several  Codefend- 
ants. — Notice  to  Appellees, — Rules  of  Court, — Where  one  of 
several  codefendants  assigned  error  on  the  transcript  filed  in 
a  term-time  appeal  by  a  coparty,  but  failed  to  perfect  a  term- 
time  appeal,  and  did  not  serve  notice  of  its  appeal  on  appellees, 
who  had  entered  no  appearance,  within  ninety  days  after  the 
filing  of  the  transcript,  and  no  excuse  was  offered  for  such 
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failure  to  observe  Rule  86  of  the  Appellate  Court,  relating  to 
notices  in  vacation  appeals,  the  court  will  not  relieve  appellant 
from  the  enforcement  of  such  rule  on  the  ground  that  the  fail- 
ure of  its  observance  was  due  to  excusable  accident,  mistake,  or 
oversight,    pp.  557,  558. 

2.  Courts. — Rules. — Force  and  Effect. — Court  rules  have  the 
force  and  effect  of  law,  and  the  duty  to  observe  and  follow 
them  rests  on  litigants  and  courts  alike,  where  there  is  no  valid 
reason  for  their  nonobservance.    p.  558. 

8*  Appeal. — Vacatum  Appeal  by  One  of  Several  Codefendants. — 
Notice.— fiftoittte.— Under  §675  Bums  1914,  Acts  1895  p.  179, 
providing  that  whenever  a  party,  or  any  number  of  coparties 
against  whom  a  judgment  has  been  taken,  shall  appeal  under 
§638  R.  S.  1881,  providing  for  term-time  appeals,  it  shall  not 
be  necessary  to  make  coparties  parties  to  the  appeal,  but  they 
shall  be  bound  by  the  judgment  on  appeal  as  if  made  parties, 
and  that,  after  any  such  appeal  has  been  perfected,  any  coparty 
not  joining  therein  may,  while  such  appeal  is  pending,  and  within 
one  year  from  the  date  of  final  judgment,  assign  errors  for 
himself  upon  the  record,  and  that  he  shall  have  all  the  rights, 
in  relation  to  such  appeal,  that  he  would  have  had,  had  he 
joined  in  the  appeal  originally,  a  coparty  assigning  error  on 
the  transcript  but  not  perfecting  a  term-time  appeal  is  not 
relieved  of  giving  to  appellees  the  notices  required  to  perfect 
a  vacation  appeal,    pp.  559,  561. 

4.  Statutes. — Construction. — In  construing  a  statute,  its  sev- 
eral provisions  must  be  read  together,  and  such  construction 
given  it,  if  possible,  as  will  be  consistent  with  all  its  provi- 
sions,   p.  561. 

5.  Caeriers. —  Carriage  of  Freight. —  Contra^ct. —  Scope. —  Conr 
necting  Carriers. — ^Where  a  consignment  of  freight  is  trans- 
ported over  several  lines,  the  provisions  of  the  contract  entered 
into  by  the  initial  carrier  are,  if  valid,  for  the  benefit  of  the 
connecting  carriers  as  well  as  the  initial  carrier,  and  such  pro- 
visions must  control  the  shipment,    p.  570. 

6.  Carriers. — Carriage  of  Freight. — Limitation  of  Liability. — 
Negligence. — A  carrier  cannot  by  contract  or  otherwise  exempt 
itself  from  liability  for  its  negligence  or  that  of  its  servants, 
p.  570. 

7.  Carriers. — Carriage  of  Live  Stock. — Negligence. — Liability 
of  Carrier. — ^Though  a  special  contract  under  which  a  carload 
of  mules  was  shipped  imposed  upon  the  shipper  the  duty  of 
accompanying  and  caring  for  the  stock  while  being  trans- 
ported, such  contract,  upon  the  shippers  being  refused  per- 
mission to  accompany  the  shipment,  did  not  relieve  the  carrier, 
or  any  of  its  connecting  lines,  from  liability  for  injury  result- 
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ing  from  negligent  failure  to  properly  care  for,  feed  and  water 
the  mules  while  enroute,  since  a  carrier  cannot  exempt  itself 
from  liability  for  its  own  negligence,    p.  570. 

8.  Casriebs.— Carriage  of  Live  Stock, — Contract, — Limita^^ion  of 
Luzbility, — Where  a  carrier  refused  to  permit  a  shipper  to  ac- 
company a  shipment  of  live  stock  for  the  purpose  of  caring 
for  and  feeding  the  same  while  enroute,  the  carrier  cannot 
urge  as  an  excuse  for  its  failure  to  give  the  stock  proper  care, 
and  as  evidence  of  its  reasonable  and  ordinary  care  in  that  re- 
spect the  fact  that  such  duty  was  assumed  by  the  consignors 
under  a  special  contract  governing  the  shipment,    p.  573. 

9.  Carriers. — Carriage  of  Live  Stock. — VaJue  Fixed  by  Con- 
tract,— Effect, — An  ag^reement  on  values  in  a  special  contract 
governing  a  shipment  of  live  stock  only  has  the  effect  of  lim- 
iting the  amount  of  the  carrier's  liability  to  the  stipulated 
value,  and  does  not  require  that  in  case  of  loss  the  damage 
assessed  should  be  for  such  portion  of  the  real  loss  as  the 
agreed  value  sustained  to  the  actual  value,    p.  574. 

10.  Appeal,  —  Questions  Presented.  —  Excessive  Damages. — 
Briefs, — In  an  appeal  from  a  judgment  for  injury  to  a  carload 
of  live  stock  while  in  shipment,  a  contention  that  an  item  of 
damages  was  doubly  assessed  is  not  properly  presented  by  ap- 
pellant's briefs  under  the  heading  "Error  in  Conclusions  of 
Law,"  nor  is  the  question  presented  for  review  by  a  ground  of 
the  motion  for  a  new  trial  alleging  excessive  damages,  where 
such  ground  is  not  referred  to  either  in  appellant's  points  and 
authorities  or  in  its  brief  under  the  heading  ''Error  in  Over- 
ruling Motion  for  New  Trial."    p.  574. 

11.  Carriers. — Carriage  of  Live  Stock. — Evidence. — Admissibil' 
ity, — In  an  action  against  several  railroads  for  injury  to  live 
stock  while  in  shipment,  where  defendants  contended  that  the 
special  contract  under  which  the  shipment  was  made  required 
the  shipper  to  accompany  and  care  for  the  consignment,  evi- 
dence as  to  the  initial  carrier's  refusal  to  permit  the  shipper 
to  accompany  the  stock  was  admissible  to  explain  his  failure 
to  do  so.    p.  575. 

12.  Appeal. —  Review. —  Harmless  Error. —  Admission  of  Evi- 
dence.— ^In  an  action  against  several  railroads  for  injury  to 
live  stock  while  in  shipment,  where  defendant  connecting  car- 
rier's liability  was  fixed  by  reason  of  the  fact  that  it  accepted 
the  stock  knowing  that  it  was  unaccompanied  and  negligently 
failed  to  care  for  it,  th'?  question  of  the  refusal  of  the  initial 
carrier  to  permit  the  shipper  to  accompany  the  stock  was  im- 
material, so  that  error,  if  any,  in  the  admission  of  evidence 
relative  to  the  initial  carrier's  refusal  to  allow  the  shipper  to 
accompany  the  stock  was  harmless,    p.  575. 
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13.  Cabriebs. —  Carriage  of  Live  Stock, —  Contract, —  Conatrue- 
tion. — Injury  to  Stock, — Notice  of  Claim, — ^A  provision  in  a 
live  stock  shipping  contract  for  notice  to  the  carrier  of  a  claim 
for  damages  before  the  removal  of  the  stock  and  before  it  is 
mingled  with  other  stock  to  be  valid  must  be  reasonable,  and 
should  be  given  a  reasonable  construction  in  view  of  the  facts 
of  each  particular  case.    p.  575. 

14.  Carriers. — Carriage  of  Live  Stock. — Injury  to  Stock, — No' 
tice  of  Claim, — Compliance  vnth  Shipping  Contract, — In  an 
action  for-  injury  to  a  carload  of  mules  while  in  shipment, 
where  the  evidence  showed  that  an  agent  of  the  delivering 
carrier  was  present  when  the  mules  were  removed  from  the  car 
and  saw  their  condition,  which  required  immediate  atten- 
tion, and  which  did  not  reveal  the  extent  of  their  injury,  and 
seven  days  after  delivery  the  agent  of  the  delivering  carrier 
was  served  with  a  written  notice  containing  an  itemized  state- 
ment of  plaintiff's  claim,  there  was  a  sufficient  compliance  with 
a  stipulation  in  the  contract  of  shipment  requiring  the  giving 
of  a  written  notice  of  a  claim  for  damages  before  the  removal 
of  the  stock  from  the  carrier's  premises  and  before  it  is 
mingled  with  other  stock,    p.  576. 

From  Huntington  Circuit  Court;  David  E.  Smith, 
Special  Judge. 

Action  by  John  L.  Priddy  and  others  against  the 
Chicago,  Indianapolis  and  Louisville  Railway  Company 
and  others.  From  a  judgment  for  plaintiffs  the  de- 
fendants, except  the  Louisville  and  Nashville  Railroad 
Company,  appeal.  Appeal  of  Wabash  Railroad  Com- 
pany dismissed.    Affirmed. 

StvjOLTt,  Hammond  &  Simms,  Wathins  &  Butter,  E.  C. 
Field,  H.  R.  Kurrie,  C.  C.  Mine  and  Perry  McCart,  for 
appellants. 

E.  C.  Vaughn  and  Lesh  &  Lesh,  for  appellees. 

HOTTEL,  C.  J. — On  January  22,  1915,  appellees  ap- 
peared specially  in  this  cause  and  moved  to  dismiSs  the 
appeal  as  to  the  Wabash  Railroad  Company.  The  mo- 
tion to  dismiss  contains  seven  grounds  presenting  in 
different  form  the  question  of  the  jurisdiction  of  the 
court  over  appellees  as  to  any  matter  presented  by  the 
appeal  between  appellees  and  the  said  appellant  Wabash 
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Railroad  Company,  because  of  the  failure  of  such  ap- 
pellant to  perfect  its  appeal  in  either  of  the  methods 
prescribed  by  statute. 

The  facts  on  which  the  motion  is  based,  as  disclosed 
both  by  the  motion  and  the  record,  are  substantially  as 
follows :  The  finding  below  was  in  favor  of  the  appel- 
lees against  the  Chicago,  Indianapolis  and  Louisville 
Railway  Company  and  Wabash  Railroad  Company,  and 
against  appellees  as  to  the  Louisville  and  Nashville  Rail- 
road Company.  The  motion  to  dismiss  the  appeal  is 
against  the  Wabash  Railroad  Company  alone,  and  for 
the  purposes  of  its  consideration,  the  Chicago,  Indian- 
apolis and  Louisville  Railway  Company  and  the  Wabash 
Railroad  Company  alone  will  be  treated  and  referred 
to  as  the  appellants,  and  when  the  word  "appellant"  is 
used  herein  in  the  singular  it  will  refer  to  the  Wabash 
Railroad  Company,  unless  otherwise  designated.  On 
June  17,  1914,  after  such  trial  and  finding  by  the  court 
below,  the  appellants  each  filed  a  separate  motion  for 
new  trial,  and  they  also  filed  a  joint  motion  for  new 
trial.  On  the  same  day  each  of  these  motions  was  over- 
ruled and  judgment  rendered  in  favor  of  appellees 
against  appellants.  From  this  judgment  the  appellant 
Chicago,  Indianapolis  and  Louisville  Railway  Company 
prayed  an  appeal.  The  usual  order  granting  the  ap- 
peal was  made,  in  which  time  for  filing  bill  of  excep- 
tions and  the  amount  of  the  bond  were  fixed,  and  the 
sureties  named  and  approved  all  in  accord  with  the  stat- 
ute providing  for  a  term-time  appeal.  On  July  14, 
1914,  and  within  the  time  given  by  the  court,  the  Chi- 
cago, Indianapolis  and  Louisville  Railway  Company 
filed  its  appeal  bond.  This  bond  is  set  out  in  the  record, 
and  in  all  respects  complies  with  the  court's  order,  ex- 
cept that  it  is  the  bond  of  such  company  alone,  and  by 
its  terms  neither  the  principal  nor  sureties  therein  are 
held  and  bound  to  the  payment  of  any  judgment  ex- 
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cept  that  which  may  be  rendered  against  such  Chicago, 
Indianapolis  and  Louisville  Railway  Company.  On 
September  11,  1914,  a  transcript  of  the  record  in  said 
cause  was  filed  in  this  court,  in  which  both  of  said  judg- 
ment defendants  below  are  named  as  appellants,'  and 
each  of  such  appellants  separately  assign  error  thereon. 
After  the  filing  of  the  transcript,  and  prior  to  the  fil- 
ing of  appellees'  motion  to  dismiss  the  appeal,  no  notice 
of  any  kind  was  served  on  either  of  appellees  or  their 
attorneys,  or  on  the  clerk  of  the  court  below,  and  ap- 
pellant made  no  request  of  any  kind  on  the  clerk  of  this 
court  for  a  notice  of  any  kind  to  appellees  or  either  of 
them  or  to  their  attorneys,  and  no  notice  of  any  kind 
was  in  fact  issued  by  such  clerk.  Appellant  took  no 
steps  of  any  kind  to  serve  notice  of  its  appeal  on  ap- 
pellees or  their  attorneys,  or  to  perfect  its  appeal  in 
either  of  the  modes  prescribed  by  statute  other  than 
herein  indicated,  and  appellees  prior  to  their  special  ap- 
pearance to  dismiss  the  appeal  have^never  entered  any 
appearance  to  such  appeal. 

It  will  be  seen  from  this  statement  of  the  record 

that  appellant  failed  to  perfect  a  term-time  appeal,  that, 

after  the  filing  of  the  transcript  herein,  it  al- 

1.  lowed  ninety  days  to  go  by  without  taking  any 
steps  of  any  kind  to  serve  any  notice  of  its  ap- 
peal on  appellees,  and  that  180  days  intervened  between 
the  rendition  of  the  judgment  below,  and  the  filing  of 
appellees'  motion  to  dismiss  the  appeal.  Appellant,  in 
eifect,  concedes  that  under  a  strict  construction  of  Rule 
36  of  this  court  and  under  the  authority  of  the  case  of 
Cincinnati,  etc.,  R.  Co.  v.  Acrea  (1906),  40  Ind.  App. 
150,  81  N.  E.  213,  its  appeal  must  be  dismissed. 

It  is  insisted,  however,  in  effect  that  the  enforcement 
of  Rule  36  is,  in  a  measure,  discretionary  with  the  court, 
and  that  the  ends  of  justice  are  not  met  by  its  rigid  en- 
forcement, where  the  failure  of  its  observance  is  due 
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to  accident,  mistake,  or  oversight  of  the  appealing  party 
or  his  attorneys.  In  support  of  this  contention  ap- 
pellant cites  Smythe  V.  BosweU  (1888),  117  Ind.  365, 
20  N,  E.  263;  Tate  V.  Hamlin  (1897),  149  Ind.  94,  41 
N.  E.  356,  1035;  Hartley  V.  Mason  (1907),  40  Ind.  App. 
180,  81  N.  E.  610;  Bank  of  Westfield  V.  Inman  (1892), 
133  Ind.  287,  32  N.  E.  8S5;  Hutts  V.  Martin  (1892),  131 
Ind.  1,  30  N.  E.  698,  31  Am.  St.  412 ;  Ewbank's  Manual 
(2d  ed.)  §160.  These  cases  do  not  support  appellant's 
contention.  On  the  contrary,  they  each,  either  express- 
ly or  impliedly,  hold  that  the  mistake  which  will  relieve 
an  appellant  from  the  enforcement  of  Rule  36,  supra, 
must  be  one  of  fact,  and  that  the  oversight  or  neglect 
which  will  afford  such  relief  must  be  shown  to  have  been 
excusable.    Any  other  holding  would  nullify  the  rule. 

No  excuse  for  appellant's  failure  to  observe  such  rule 
appears  from  the  record,  or  is  offered  in  this  case,  which 
would  not  appear  from  the  record  in  any  case  where 
a  term-time  appeal  had  been  perfected  by  one  of  several 
coparties  against  whom  a  judgment  had  been  rendered 
in  the  court  below,  and  another  coparty  who  had  not  per- 
fected such  an  appeal  assigned  error  on  the  transcript 
filed  in  this  court. 

The  court  rules  have  the  force  and  effect  of  law,  and 
the  duty  to  observe  and  follow  them  rests  on  litigants 

and  courts  alike,  where  no  valid  reason  can  be 
2.    given    for    their    nonobservance.     Webster    V. 

Bligh  (1911),  50  Ind.  App.  56,  58,  98  N.  E.  73; 
Magnuson  V.  Billings  (1898),  152  Ind.  177,  52  N.  E. 
803. 

In  the  case  of  Cole  v.  Franks  (1896),  147  Ind.  281, 
46  N.  E.  532,  the  Supreme  Court,  in  speaking  of  the 

enforcement  of  Rule  36,  supra,  said :     "This  rule 
1.    would  seem  to  govern  in  the  case  before  us.    A 

cause  was  appealed  in  vacation,  and  was  placed 
on  the  docket  June  19,  1896.     Not  until  long  after 
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ninety  days  from  this  date,  and  not  until  steps  were 
taken  by  appellees  to  have  the  appeal  dismissed,  did  ap- 
pellants take  any  steps  to  bring  the  appellees  into  court 
It  was  then  too  late  to  give  notice ;  and  though  the  clerk 
^id  not  enter  an  order  of  dismissal  when  the  cause  had 
been  on  the  docket  ninety  days,  yet  the  court  will  make 
such  order  so  soon  as  its  attention  is  called  to  the  fail- 
ure of  appellants  to  give  timely  notice  of  the  appeal." 
To  the  same  effect,  see  Smith  v.  WeUs  Mfg.  Co.  (1896), 
144  Ind.  266,  43  N.  E.  131;  Shaefer  v.  Nelson  (1896), 
17  Ind.  App.  489,  491,  46  N.  E.  1021 ;  Court  of  Honor 
v.  Bankert  (1903),  31  Ind.  App.  689,  690,  691,  68  N.  E. 
1039;  Ashley  v.  Henderson  (1903),  32  Ind.  App.  242, 
243,  69  N.  E.  469 ;  Moore  V.  Bankers'  Surety  Co.  (1904) , 
34  Ind.  App.  633,  635,  73  N.  E.  607 ;  John  V.  FarweU 
Co.  v.  Newman  (1897),  17  Ind.  App.  649,  659,  47  N. 
E.  234;  Doak  v.  Root,  etc.,  Co.  (1900),  26  Ind.  App. 
138,  141,  142,  58  N.  E.  444;  Bechtell  v.  Central,  etc.. 
Engineering  Co.  (1914),  182  Ind.  568,  107  N.  E.  73; 
W.  C.  Hall  Milling  Co.  v.  Hewes  (1914) ,  57  Ind.  App. 
381,  105  N.  E.  241;  For*  v.  White  (1914),  58  Ind.  App. 
524,  108  N.  E.  27;  Tate  v.  Hamlin,  supra;  Cincinnati, 
etc.,  R.  Co.  v.  Acrea,  supra. 

However,  appellant's  failure  to  comply  with  rule  36 

is  not  the  only  ground  on  which  appellees  predicate 

their  right  to  have  the  appeal  dismissed  as  to  ap- 

3.  pellant.  They  insist  that  appellant  has  not  per- 
fected its  appeal  in  either  of  the  methods  pro- 
vided by  statute,  and  that  180  days  have  expired  since 
the  judgment  was  rendered  below,  and  hence  that  the 
time  within  which  the  law  requires  an  appeal  to  be 
taken  has  expired. 

As  affecting  this  question  appellant  insists  that  his 
appeal  was  perfected  when  the  transcript  and  assign- 
ment of  errors  were  filed  in  this  court.  On  the  ques- 
tion of  when  a  vacation  appeal  is  perfected  there  is 
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some  confusion  in  the  authorities,  as  will  be  evidenced 
by  the  following  cases.  Tate  V.  Hamlin,  supra;  John 
V.  Farwell  Co.  V.  Newman,  supra,  648 ;  Hartley  V.  Mason, 
supra^  Bank  of  Westfield  v.  Inmxin,  supra;  Nemitz  v. 
State,  ex  rel.  (1906),  38  Ind.  App.  509,  510,  78  N.  E. 
357;  Harshwun  V.  Armstrong  (1873),  43  Ind.  126, 128, 
129 ;  Dougherty  v.  Brovm  (1898) ,  21  Ind.  App.  115, 118, 
51  N.  E.  729 ;  Smythe  v.  Boswell,  supra;  BruUetts  Creek 
Coal  Co.  V.  Pomatto  (1909),  172  Ind.  288,  88  N.  E.  606; 
Hoeger  v.  Citizens^  Street  R.  Co.  (1904),  35  Ind.  App. 
289,  73  N.  E.  1095 ;  Cobum  v.  Whitaker,  etc..  Lumber 
Co.  (1894),  12  Ind.  App.  840,  841,  38  N.  E.  1094; 
HoUoran  V.  Midland  R.  Co.  (1891),  129  Ind.  274,  275, 
276,  28  N.  E.  549;  Helms  V.  Cook  (1914),  58  Ind.  App. 
259,  108  N.  E.  147. 

Whether  a  vacation  appeal  is  perfected  when  the 
transcript  and  assignment  of  errors  are  filed  in  this 
court  is  not  of  controlling  importance  in  the  instant 
case,  because  it  is  conceded  in  effect  by  appellant  that 
it  took  none  of  the  steps  necessary  to  perfect  a  vacation 
appeal;  that  all  it  did  was  to  assign  error  on  a  tran- 
script filed  by  a  coparty  who  perfected  a  term-time  ap- 
peal, and  that  its  appeal  is  controlled  by  §675  Bums 
1914,  Acts  1895  p.  179 ;  that  its  assignment  of  error  ap- 
pearing on  the  transcript  filed  by  its  coappellant  Who 
perfected  an  appeal  under  such  section  was  all  that  was 
necessary  to  perfect  its  appeal,  and  that  the  case  of 
Cincinnati,  etc.,  R.  Co.  v.  Acrea,  supra,  in  so  far  as  it 
announces  a  different'  rule  should  be  overruled.  This 
contention  is  based  on  the  last  provision  of  said  section 
which  reads:  "After  any  such  appeal  has  been  per- 
fected any  coparty  not  joining  therein  may,  at  any  time 
while  such  appeal  is  pending,  and  within  one  year  from 
the  date  of  the  final  judgment,  assign  errors  for  him- 
self upon  the  record  and  have  all  questions,  properly 
presented   decided  by  the  court,  and  he  shall  have  all 
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the  rights  in  relation  to  such  appeal,  that  he  would  have 
had  if  he  had  joined  in  the  appeal  originally/' 

The  wording  of  this  provision  lends  some  support  to 
appellant's  contention.    However,  to  arrive  at  a  proper 

interpretation  or  construction  of  a  statute,  its 
4.    several  provisions  must  be  read  together,  and 

such  construction  or  interpretation  given  it,  if 

possible,  as  will  be  consistent  with  all  its  provi- 
de   sions.    When  the  section  under  consideration  is 

so  read  it  becomes  manifest,  we  think,  that  its 
controlling  object  and  purpose  is  to  provide  an  appeal 
in  term  whereby  any  one,  or  more,  of  a  number  of  co- 
parties,  against  whom  a  judgment  has  been  taken,  may 
appeal  without  making  the  remaining  coparties  parties 
to  the  appeal,  and  without  having  to  give  any  of  the 
parties  to  the  judgment  below  any  notice  other  than 
that  which  results  from  the  taking  of  the  steps  neces- 
sary to  perfect  such  an  appeal,  and  at  the  same  time 
bind  all  the  parties  to  the  judgment  below  by  the  judg- 
ment rendered  on  appeal. 

In  so  far  as  the  section  purports  to  relieve  an  appeal- 
ing party  from  the  giving  of  the  usual  notice  of  appeal, 
its  provisions  apply  to  those  only  who  perfect  an  appeal 
in  the  manner  prescribed  by  the  act.  As  an  incident  to 
the  main  purpose  of  the  act,  and  to  save  the  right  of  a 
vacation  appeal  to  other  coparties  who  may  later  make 
up  their  minds  to  take  such  an  appeal,  the  latter  clause 
of  the  section  was  added.  It  seems  manifest  that  the 
legislature  did  not  intend  by  such  clause  to  give  to  the 
coparty  who  only  assigns  error,  and  who  does  not  file  a 
bond  or  take  any  of  the  steps  required  by  the  act  to 
perfect  a  term-time  appeal,  the  same  rights  against  ap- 
pellees which  is  given  to  the  appealing  party  who  com- 
plied with  the  statute.  As  before  indicated,  the  only 
purpose  of  the  latter  clause,  when  read  in  the  light  of 
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what  precedes  it,  was  to  save  to  such  coparty  his  right 
to  assign  error  on  the  transcript  filed  and  perfect  a  var 
cation  appeal  by  giving  the  notice  required  in  such 
cases.  This  is  the  effect  of  the  holding  in  the  case  of 
Cincinnati,  etc.,  R.  Co.  v.  Acrea,  supra,  and  we  see  no 
reason  to  overrule  or  modify  the  rule  there  announced. 
It  follows  that  the  appeal  of  appellant  Wabash  Rail- 
road Company  should  be  dismissed,  and  such  appeal  is 
dismissed. 

Opinion  On  Merits. 

HOTTEL,  C.J. — ^This  is  a  second  appeal  in  an  action  for 
damages  alleged  to  have  been  sustained  by  appellees  in 
connection  with  the  shipment  of  a  carload  of  mules 
from  Shelbyville,  Tennessee,  to  Huntington,  Indiana. 
The  former  appeal  was  from  a  judgment  in  appellees' 
favor  based  on  a  single  paragraph  of  complaint,  the 
substance  of  which  is  set  out  in  the  opinion  rendered 
in  that  case  and  reported  in  179  Ind.  483,  101  N.  E. 
724,  under  the  title,  ''Wabash  R.  Co.  V.  Priddy.'' 

An  examination  of  that  opinion  will  disclose  that  the 
reversal  of  the  former  judgment  was  based  on  two 
grounds,  viz.:  (1)  A  failure  in  the  proof  and  finding 
of  facts  to  show  the  partnership  between  the  initial 
and  several  connecting  carriers,  and  the  joint  liability 
based  thereon  alleged  in  the  complaint  upon  which  such 
judgment  was  predicated.  (2)  The  refusal  of  the  trial 
court  to  admit  in  evidence  the  special  contract  of  ship- 
ment under  which  appellants  claimed  the  stock  was 
shipped. 

It  will  appear  from  that  opinion  that  the  initial  car- 
rier, the  Nashville,  Chattanooga  and  St.  Louis  Railway 
Company,  hereinafter  referred  to  as  the  "N.  C.  &  St.  L. 
Co.,"  was  not  sued  in  the  action,  and  there  was  a  finding 
and  judgment  by  the  trial  court  upon  the  former  trial 
in  favor  of  the  first  connecting  carrier,  the  Louisville 
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and  Nashville  Railroad  Company,  hereinafter  referred 
to  as  the  "L.  &  N.  Co/'  The  appeal  was  by  the  ap- 
pellants, the  Chicago,  Indianapolis  and  Louisville  Rail- 
way Company,  hereinafter  referred  to  as  the  "C.  I.& 
L.  Co.,"  and  by  the  Wabash  Railway  Company,  herein- 
after referred  to  as  the  "W.  Co."  There  was  no  appeal 
from  the  judgment  in  favor  of  the  L.  &  N.  Co. 

After  the  rendition  of  said  opinion,  the  appellees  filed 
an  amended  complaint  in  two  paragraphs  against  the 
three  original  defendants,  the  first  paragraph  of  which 
is  based  on  a  common-law  liability,  its  averments  being 
substantially  the  same  as  indicated  in  the  former  opin- 
ion herein,  except  that  there  are  no  averments  of  part- 
nership. The  second  paragraph  contains  substantially 
the  same  averments,  but  is  predicated  on  a  special  con- 
tract which  is  filed  as  an  exhibit  with  said  paragraph. 
The  C.  I.  &  L.  Co.  and  the  W.  Co.  each  answered  by  a 
general  denial,  and  the  L.  &  N.  Co.  filed  a  general  denial 
and  an  answer  setting  up  the  former  judgment  in  its 
favor.  There  was  a  trial  by  the  court,  and  at  the  re- 
quest of  the  parties,  it  returned  a  special  finding  of 
facts,  with  its  conclusions  of  law  thereon.  By  its  con- 
clusions of  law,  the  court  found  the  law  to  be  with  ap- 
pellees that  they  were  damaged  in  the  sum  of  $1,575, 
which  amount  they  were  entitled  to  recover  from  the 
C.  I.  &  L.  Co.  and  the  W.  Co.,  together  with  their 
costs,  and  that  the  L.  &  N.  Co.  should  have  judgment 
in  its  favor  against  appellees  for  costs.  Exceptions  to 
said  conclusions  of  law  were  properly  saved  by  the  C. 
I.  &  L.  Co.  and  the  W.  Co.  Each  of  said  companies 
filed  a  separate  motion  for  new  trial,  and  they  also  filed 
a  joint  motion  for  new  trial,  each  of  which  motions 
was  overruled,  and  exceptions  saved. 

A  motion  to  dismiss  the  appeal  of  the  W.  Co.  was  sus- 
tained by  this  court,  March  25,  1915.  Chicago,  etc.,  R. 
Co.  V.  Priddy,  ante  552,  108  N.  E.  238. 
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We  therefore  are  required  to  consider  only  the  errors 
assigned  by  the  C.  I.  &  L.  Co.,  which  are  as  follows: 
(1)  The  court  erred  in  its  conclusions  of  law  as  to  the 
C.  I.  &  L.  Co.,  upon  the  facts  found  specially  by  it  in 
said  cause.  (2)  The  court  erred  in  overruling  the  mo- 
tion of  appellant  C.  I.  &  L.  Co.  for  a  new  trial. 

It  is  very  earnestly  contended  by  appellees  that,  on 
account  of  its  failure  to  comply  with  the  rules  of  the 
court  in  the  preparation  of  its  brief,  appellant  has  pre- 
sented no  question  for  the  consideration  of  the  court. 
The  brief  is  open  to  criticism  in  that  it  consists  in  the 
main  of  general  propositions  of  law  without  any  at- 
tempt to  apply  them  to  the  particular  error  relied  on. 
However,  the  first  eleven  propositions  appear  under  the 
heading  "Error  in  Conclusions  of  LaV  and  are  in  the 
main  general  principles  which  are  of  more  or  less  con- 
trolling influence  in  determining  whether  the  facts 
found  warrant  the  conclusions  of  law  stated  thereon, 
and  hence  are  sufficient,  we  think,  to  advise  the  court 
at  least  as  to  the  main  ground  upon  which  such  con- 
clusions are  challenged.  To  this  extent,  the  proposi- 
tions set  out  in  the  brief  will  be  considered  and  the 
questions  presented  thereby  determined.  Indiana  Mfg. 
Co.  V.  CoughUn  (1917),  65  Ind.  App.  268,  115  N.  E. 
260. 

The  complaint  and  findings  of  fact  are  lengthy,  and 
their  substance  will  be  indicated  only  in  so  far  as  we 
think  necessary  to  an  understanding  of  our  disposition 
of  the  questions  to  be  considered.  To  avoid  repetition, 
we  shall  first  state  certain  general  facts  substantially  as 
they  are  shown  by  each  paragraph  of  the  complaint, 
the  finding,  and  the  evidence. 

At  about  4  o'clock  p.  m.,  on  January  81,  1907,  appel- 
lees delivered  to  the  N.  C.  &  St.  L.  Co.,  at  Shelbjrville, 
Tennessee,  twenty-eight  mules  in  good  condition,  to  • 
be  shipped  to  Huntington,  Indiana.    Said  mules  were 
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received  by  said  company  and  placed  in  a  car  and 
shipped  over  its  line  of  road  to  Nashville,  where  they 
were  transferred  and  delivered  in  good  condition  to  the 
L.  &  N.  Co.,  which  company  accepted  them  and  carried 
them  over  its  line  of  road  to  Louisville,  Kentucky,  where 
they  were  delivered  to  the  C,  I.  &  L.  Co.,  which  com- 
pany accepted  them  and  transported  them  over  its  line 
of  road  to  Lafayette,  Indiana,  where  it  delivered  them 
to  the  W.  Co.,  and  it  accepted  them  and  carried  them 
over  its  line  of  road  to  Huntington,  Indiana,  their  point 
of  destination,  where  they  arrived  on  February  5,  and 
were  there  delivered  to  the  appellees.  The  through 
rate  agreed  upon  by  the  initial  carrier  and  appellees  for 
the  transportation  of  said  carload  of  mules  was  $118. 
They  were  shipped  over  the  entire  route  in  the  same 
car,  and  were  at  no  time  accompanied  by  any  caretaker. 
The  initial  carrier  refused  to  permit  appellees,  or  any 
one  for  them,  to  accompany  said  mules  on  the  trains. 
Delays  in  transportation,  exposure,  neglect,  and  failure 
to  feed,  water,  and  take  care  of  the  stock  are  charged 
in  each  paragraph  of  complaint  against  the  L.  &  N. 
Co.,  the  C.  L  &  L.  Co.,  and  the  W.  Co.,  and  such  facts 
are  found  by  the  court  against  the  C.  I.  &  L.  Co.,  sub- 
stantially as  alleged. 

Other  facts  found  by  the  court  and  authorized  by  the 
evidence,  affecting  appellant  and  the  questions  which 
it  seeks  to  have  determined  by  its  appeal,  are  in  sub- 
stance as  follows:  Said  carload  of  mules  was  deliv- 
ered by  the  L.  &  N.  Co.  to  the  C.  I.  &  L.  Co.  at  New 
Albany,  Indiana,  at  1:30  p.  m.  February  2,  1907,  in 
good  condition.  They  arrived  at  Bloomington,  Indi- 
ana, between  10  and  11  p.  m.  of  said  day.  They  were 
unloaded  about  midnight  of  same  day,  given  hay  and 
water,  and  reloaded  about  7:30  a.m.  on  February  3, 
at  which  time  they  were  in  good  condition.  They  ar- 
rived at  Lafayette  about  5  p.  m.  of  the  same  day,  where 
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they  were  taken  to  the  stockyards,  unloaded,  and  placed 
in  open  pens  without  covering,  where  they  remained 
until  9 :30  a.  m.  of  the  following  day,  at  which  time  they 
were  again  loaded  into  said  car,  and  the  car  was  sealed 
and  they  were  permitted  to  remain  in  the  yards  of  the 
company  until  2 :30  p.  m.,  when  they  were  delivered  to 
the  W.  Co.  The  mules  had  not  been  properly  and  suf- 
ficiently fed  with  hay  and  grain  for  a  period  of  more 
than  two  days  immediately  prior  to  their  arrival  at 
Huntington,  and  by  reason  thereof  were  in  a  starved 
condition  when  they  arrived.  After  leaving  Blooming- 
ton,  and  while  en  route  to  Lafayette,  the  slats  on  the 
car  were  gnawed  and  eaten  by  the  mules,  one  of  the 
slats  being  gnawed  through  so  that  one  of  the  mules  got 
his  leg  through  the  opening.  Said  mule  was  permitted 
to  remain  in  this  condition  until  the  flesh  was  torn  from 
its  leg  and  it  was  partly  frozen.  When  the  mules  ar- 
rived at  Huntington  and  were  unloaded  the  door  of  the 
car  through  which  they  were  to  be  unloaded  was  frozen 
fast  in  the  cinders,  which  had  been  used  as  bedding, 
and  in  the  offal  from  said  mules.  One  Hargrove,  the 
local  passenger  and  freight  agent  of  the  W.  Co.,  directed 
appellees  Heflfner  and  Shaw  to  remove  the  door,  by  re- 
moving the  attachments  at  the  top  of  the  door.  The 
door  was  thus  taken  down.  Hargrove  was  present 
while  the  mules  were  being  removed  and  learned  and 
knew  at  the  time  the  condition  of  the  mules  and  car. 
One  of  the  mules  was  dead  and  lying  on  the  floor  of  the 
car.  Another  was  down,  and  while  down  was  removed 
to  the  platform  outside  the  car  and  raised  to  its  feet  by 
a  derrick.  It  could  not  walk  without  assistance.  All 
the  other  mules  were  suffering  from  want  of  food  and 
water,  and  were  starved  and  gaunt.  The  mules,  be- 
cause of  lack  of  food,  had  gnawed  and  eaten  the  timbers, 
slats,  and  rafters  of  said  car.  The  tail  brushes  and 
manes  of  many  of  the  mules  had  been  eaten  off.    Two 
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of  the  mules  that  were  living  when  said  car  reached 
Huntington  were  so  badly  injured  by  reason  of  said  lack 
of  proper  care  and  attention  on  the  part  of  the  employes 
and  agents  of  said  C.  I.  &  L.  Co.  and  said  W.  Co.,  and 
because  of  their  failure  to  feed  them,  that  they  could 
not  recover  and  it  became  necessary  to  have  them  killed. 
One  of  these  was  the  mule  which  got  its  leg  through  the 
car  and  was  permitted  to  remain  in  this  condition  until 
it  was  unloaded  at  Huntington.  The  foot  of  this  mule 
finally  came  off,  making  it  necessary  to  kill  it.  When 
the  mules  were  placed  in  said  car  at  Shelbyville,  Tennes- 
see, appellee  Heffner  requested  the  agent  of  the  N.  C. 
&  St.  L.  Co.  that  he  be  permitted  to  accompany  said 
carload  of  mules  on  the  trains  that  were  to  carry  the 
mules  to  Huntington,  and  offered  to  purchase  his  ticket 
and  pay  his  fare  for  such  passage,  and  said  ticket  agent 
refused  to  sell  him  a  ticket,  and  refused  to  permit  him 
to  accompany  said  mules,  and  informed  him  that  it  was 
the  business  of  the  companies  to  care  for  and  feed  said 
animals.  A  reasonable  time  for  the  shipment  of  said 
mules  from  New  Albany,  Indiana,  to  Huntington,  Indi- 
ana, over  the  lines  of  the  C.  I.  &  L.  Co.  and  the  W.  Co., 
including  five  hours  for  rest,  feed,  and  water,  would  be 
thirty-one  hours.  Said  last-named  companies  did  not 
ship  the  mules  over  their  lines  with  reasonable  dispatch, 
but  unnecessarily  delayed  their  shipment.  Such  de- 
fendants did  not  give  the  animals  sufficient  food  during 
the  time  they  were  being  transported,  but  negligently 
suffered  them  to  become  injured  from  want  of  food,  and 
to  become  starved,  gaunt,  and  weakened  from  lack  of 
care  and  attention,  and  from  unnecessary  delay  in  ship- 
ment, to  the  injury  of  all  of  said  mules. 

The  special  contract  of  shipment,  made  part  of  the 
second  paragraph  of  complaint,  contains  many  limita- 
tions and  conditions  of  liability,  important  among 
which,  as  affecting  appellant's  contention  that  the  facts 
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found  by  the  court  do  not  warrant  the  conclusions  of 
law  stated  thereon,  are  the  following: 

"3.  The  said  party  of  the  second  part  further 
agrees  that  he  or  his  agent  will  load  and  unload 
said  stock  at  his  own  risk,  and  feed,  water  and  at- 
tend the  same  at  his  own  expense  and  risk  while  it 
is  in  the  stockyards  of  the  party  of  the  first  part 
awaiting  shipment  or  delivery,  or  at  feeding  or 
transfer  points  en  route,  or  where  it  may  be  un- 
loaded for  any  purpose,  and  it  is  agreed  that  any 
expense  so  incurred  by  the  party  of  the  first  part, 
in  behalf  of  the  party  of  the  second  part  or  his 
agents  or  assigns,  for  feeding,  watering,  loading, 
unloading,  or  detention  and  care  of  such  stock, 
shall  be  assessed  against  such  stock  and  collected 
from  connecting  carrier  and  consignee,  upon  deliv- 
ery. 

"6.  It  is  further  agreed  that,  in  case  of  acci- 
dent to  or  delay  of  trains  from  any  cause  what- 
ever, the  owner  and  shipper  is  to  feed,  water  and 
take  proper  care  of  stock  at  his  expense. 

"10.  The  party  of  the  second  part,  for  the  con- 
sideration above  mentioned,  further  agrees  that,  in 
the  event  of  damage,  injury  or  loss  occurring  to 
said  stock,  for  which  the  party  of  the  first  part  may 
be  liable,  before  said  stock  is  removed  from  the  pos- 
session or  premises  of  the  party  of  the  first  part, 
or  is  niingled  with  other  stock,  he  will  give  notice 
of  his  claim,  in  writing,  to  the  carrier's  station 
freight  agent  at  the  point  of  destination,  if  for  a 
station  on  the  line  of  the  party  of  the  first  part,  and 
to  its  station  freight  agent  at  the  terminus  or  junc- 
tion point  at  which  it  is  to  be  delivered  to  the  con- 
necting carrier,  if  for  a  destination  beyond  the  line 
of  the  carrier  of  the  first  part,  and  if  the  stock  is 
unloaded  before  reaching  destination  or  point  of  de- 
livery to  the  connecting  carrier,  the  said  party  of 
the  second  part  agrees  to  give  said  notice  in  man- 
ner and  form  as  herein  above  specified,  to  the  sta- 
tion freight  agent  at  such  point  of  unloading  or  the 
nearest  agency  station  thereto;  in  all  of  which 
cases,  the  said  station  freight  agent  shall  be  given 
opportunity  to  inspect  said  stock." 

Appellant's  contention,  and  the  general  propositions 
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of  law  upon  which  it  bases  such  contention,  may  be 
summarized  as  follows :  Where  there  is  a  special  con- 
tract of  shipment,  as  in  this  case,  such  contract  con- 
stitutes the  agreement  under  which  the  shipment  was 
moved,  and  there  can  be  no  common-law  liability  (cit- 
ing, Cleveland,  etc.,  R.  Co.  V.  HoUorvell  [1909],  172  Ind. 
466,  88  N.  E.  680,  and  Armacost,  Admr.,  v.  Lindley, 
Admr.  [1888J,  116  Ind.  295,  298,  19  N.  E.  138) ;  that, 
as  the  shipment  in  question  was  interstate,  the  validity 
of  the  terms  and  conditions  of  the  contract  under  which 
it  is  made  is  governed  by  the  Interstate  Commerce  Ls^w 
(Kansas  City,  etc.,  R.  Co.  V.  Carl  [1912],  227  U.  S. 
638,  33  Sup.  Ct.  391,  57  L.  Ed.  683,  687;  Adams  Ex- 
press Co.  V.  Croninger  [1912],  226  U.  S.  491,  33  Sup. 
Ct.  148,  57  L.  Ed.  314,  44  L.  R.  A.  [N.  S.]  257 ;  Wabash 
R.  Co.  V.  Priddy,  supra) ;  that  the  provisions  in  the 
contract  in  question  formed  a  part  of  the  tariff  rate  for 
a  limited-liability  shipment  published  and  filed  with  the 
Interstate  Commerce  Conmiission,  and  hence  had  the 
effect  of  law  and  were  binding  on  shipper  and  carrier 
alike  (see  Texas,  etc.,  R.  Co.  v.  Abilene,  etc.,  Co.  [1906], 
204  U.  S.  426,  27  Sup.  Ct.  350,  51  L.  Ed.  553,  9  Ann. 
Cas.  1075;  Wabash  R.  Co.  V.  Priddy,  supra;  Chicago, 
etc.,  R.  Co.  V.  Kirby  [1911],  225  U.  S.  155,  32  Sup.  Ct. 
648,  56  L.  Ed.  1033,  Ann  Cas.  1914A  501;  Baltimore, 
etc.,  R.  Co.  V.  New  Albany  Box,  etc.  Co.  [1911],  48  Ind. 
App.  647,  94  N.  E.  906,  96  N.  E.  28) ;  that  one  of  the 
purposes  of  the  Interstate  Commerce  Act  and  the 
amendments  thereto  is  the  enforcement  of  absolute 
equality  between  shippers,  and  to  prevent  any  and  all 
means,  direct  or  indirect,  that  may  be  resorted  to  to 
obtain  or  receive  concession  or  rebate  from  the  fixed 
rates  duly  posted  and  published;  that  under  such  act 
any  privilege  or  advantage  extended  to  one  shipper  not 
extended  to  others  which  affects  the  value  of  the  serv- 
ices received  by  the  shipper,  and  the  costs  of  such  serv- 
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ice  to  the  carrier,  is  a  discrimination  in  favor  of  such 
shipper,  and  in  violation  of  such  act.  Texas,  etc.,  R. 
Co.  V.  Abilene,  etc.,  Co.,  supra;  Chicago,  etc.,  R.  Co.  V, 
Kirby,  supra,  and  cases  there  cited. 

Upon  these  general  propositions  and  the  cases  cited 
in  their  support,  appellant  argues  that  the  provisions 
Nos.  3  and  6  of  the  special  contract,  supra^  imposed 
upon  appellees  the  duty  of  accompanying  and  taking 
care  of,  and  feeding  and  watering  their  stock;  that  all 
the  damage  shown  by  the  finding  to  have  resulted  to 
said  stock  was  caused  by  their  failure  to  comply  with 
said  provisions ;  that  appellees  were  bound  by  such  pro- 
visions and  that  they  inured  to  the  benefit  of  the  con- 
necting carriers,  and  any  waiver  or  attempted  waiver 
thereof  by  any  such  carrier  would  be  a  discrimination 
in  appellees'  favor,  and  hence  forbidden  by  said  Inter- 
state Commerce  Act.    The  general  propositions 

5.  of  law  upon  which  appellant  bases  its  contention 
may  be  conceded  to  be  stated  with  substantial  ac- 
curacy, and  it  may  be  admitted  that  each  of  the  provi- 
sions of  said  contract,  in  so  far  as  they  are  valid,  are 
for  the  bendit  of  the  connecting  carriers  as  well  as  the 
initial  carrier  (Kansas  City,  etc.,  R.  Co.  v.  Carl,  supra) , 
and  to  the  extent  that  they  are  valid,  they  must  be  up- 
held and  must  control  the  shipment.     It  is  well 

6.  settled,  however,  by  decisions  both  prior  to  and 
since  the  enactment  of  the  Interstate  Commerce 

Act,  that  a  carrier  can  in  no  case  exempt  itself  from 
liability  for  its  own  negligence  or  that  of  its  servants. 
Wabash  R.  Co.  v.  Priddy,  supra;  Adams  Express  Co.  V. 
Croninger,  supra,  and  cases  there  cited. 

It  follows  that,  though  such  carrier  may  contract  for 

the  shipper  to  accompany  and  care  for  such  stock,  it 

cannot  thereby  relieve  itself,  or  any  connecting 

7.  carrier,  from  its  or  their  negligent  failure  to 
perform  such  duty,  and,  to  the  extent  that  any 
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provision  of  a  special  contract  would  attempt  to  relieve 
the  carrier  from  such  a  liability,  it  would  be  invalid  and 
void.  Such,  we  think,  is  the  implied  holding  of  most  of 
the  cases  cited  and  relied  on  by  appellant,  among  them 
the  case  of  Adams  Express  Co.  V.  Crordnger,  supra. 
In  that  case  (pp.  506,  507,  509,  510),  in  speaking  of  a 
stipulation  limiting  liability  to  the  value  of  the  articles 
shipped  as  agreed  upon  and  set  out  in  the  special  con- 
tract, the  court,  by  Lurton,  J.,  said:  "What  is  the 
liability  imposed  upon  the  carrier?  (by  the  Interstate 
Conmierce  Act,  as  amended  by  the  Act  of  June  29, 
1906,  34  Stat,  at  L.  584  [U.  S.  Comp.  Stat.  Supp.  1911 
p.  1288] ) .  It  is  a  liability  to  any  holder  of  the  bill  of 
lading  which  the  primary  carrier  is  required  to  issue 
'for  any  loss,  damage  or  injury  to  such  property  caused 
by  it,*  or  by  any  connecting  carrier  to  whom  the  goods 
are  delivered.  The  suggestion  that  an  absolute  liabil- 
ity exists  for  every  loss,  damage  or  injury,  from  any 
and  every  cause,  would  be  to  make  such  a  carrier  an 
absolute  insurer  and  liable  for  unavoidable  loss  or  dam- 
age though  due  to  uncontrollable  forces.  That  this  was 
the  intent  of  Congress  is  not  conceivable.  *  *  * 
That  a  common  carrier  cannot  exempt  itself  from  liabil- 
ity from  its  own  negligence  or  that  of  his  servants  is 
elementary,  *  *  *  The  rule  of  the  common  law 
did  not  limit  his  liability  to  loss  and  damage  due  to  his 
own  negligence,  or  that  of  his  servants.  That  rule  went 
beyond  this  and  he  was  liable  for  any  loss  or  damage 
which  resulted  from  human  agency,  or  any  cause  not 
the  act  of  God  or  the  public  enemy.  But  the  rigor  of 
this  liability  might  be  modified  through  any  fair,  reor 
sonable  and  just  agreement  with  the  shipper  which  did 
not  include  exemption  against  the  negligence  of  the  car^ 
rier  or  his  servants.  *  *  *  'The  limitation  as  to 
value  has  no  tendency  to  exempt  from  liability  for  neg^ 
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ligence.  It  does  not  induce  want  of  care/''  (Our 
italics.) 

The  contract  in  the  instant  case  apparently  recognizes 
the  principle  announced  in  the  case  just  quoted,  because 
the  stipulation  in  question  does  not  purport  to  exempt 
the  carrier  from  liability  for  a  negligent  failure  on  its 
part  to  discharge  the  duties  which  such  stipulation  im- 
poses upon  appellees,  but  simply  provides  that  any  ex- 
pense incurred  by  the  carrier  in  the  performance  of 
such  imposed  duty  may  be  "assessed  against  such  stock 
and  collected  from  ♦  ♦  ♦  consignee  upon  deliv- 
ery." 

It  is  true  that  some  of  the  cases  cited  by  appellant — 
notably,  Williams  v.  Central  of  Georgia  R.  Co.  (1903), 
117  Ga.  880,  43  S.  E.  980 ;  Central  of  Georgia  R.  Co.  V. 
James  (1903),  117  Ga.  832,  45  S.  E.  223;  Ragsdale  v. 
Southern  R.  Co.  (1903),  119  Ga.  627,  46  S.  E.  832; 
Southern  R.  Co.  v.  Tollerson  (1910),  135  Ga.  74,  68  S. 
E.  798;  Kent  v.  Central  of  Georgia  R.  Co.  (1915),  144 
Ga.  7,  89  S.  E.  1017 — ^seem  to  lend  some  support  to  its 
contention,  but  the  facts  in  those  cases,  and  the  reasons 
given  for  the  holding,  distinguish  them  from  the  in- 
stant case  as  is  evidenced  by  the  following  language  of 
the  court  in  the  case  of  Southern  R.  Co.  v.  ToUerson, 
supra,  78:  "If  by  a  valid  contract  the  shipper  under- 
takes to  accompany  the  stock  himself  or  have  some  per- 
son accompany  them  as  his  agent,  and  to  feed  and  water 
them,  and  the  railroad  company  furnishes  him  with  fa- 
cilities and  opportunity  for  that  purpose,  he  cannot 
violate  his  contract,  and  yet  claim  not  to  be  in  default. 
4  Elliott,  Railroads  (2d  ed.)  1554;  Missouri  Pac.  Ry. 
Co.  V.  Texas  &  Pac.  Ry.  Co.,  41  Fed.  913 ;  Fort  Worth, 
etc.,  Ry.  Co.  v.  Daggett,  87  Tex.  322  (28  S.  W.  525). 
This  shipment  was  prior  to  the  act  of  Congress  of  1906, 
commonly  called  the  Hepburn  Act;  and  it  is  therefore 
unnecessary  to  consider  the  effect  of  that  act/' 
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Section  7  of  said  Hepburn  Act  (Act  June  29, 1906,  ch. 
3591,  §7,  34  Stat,  at  L.  595  [U.  S.  Comp.  Stat.  Supp. 
1907  p.  909]),  provides:  "That  any  common  carrier, 
*  ♦  ♦  receiving  property  for  transportation  from  a 
point  in  one  State  to  a  point  in  another  State  shall  issue 
a  receipt  or  bill  of  lading  therefor  and  shall  be  liable 
to  the  lawful  holder  thereof  for  any  loss,  damage,  or 
injury  to  such  property  caused  by  it  or  by  any  com- 
mon carrier,  ♦  ♦  *  to  which  such  property  may  be 
delivered  or  over  whose  line  *  ♦  ♦  such  property 
may  pass,  and  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  such  common  carrier  *  *  *  from  the 
liability  hereby  imposed:  Provided,  That  nothing  in 
this  section  shall  deprive  any  holder  of  such  receipt  or 
bill  of  lading  of  any  remedy  or  right  of  action  which 
he  has  under  existing  law."  (Our  italics.)  It  seems 
to  us  that  the  addition  of  this  provision  to  the  Interstate 
Commerce  Act,  especially  the  italicized  words,  supra, 
materially  changed  such  act  in  its  effect  upon  the  ques- 
tion under  consideration,  and  takes  from  the  earlier 
cases  cited  by  appellant  whatever  influence  they  may 
have  had  on  such  question.  Chicago,  etc.,  R.  Co.  V. 
Scott  (1913),  (Tex.  Civ.  App.),  156  S.  W.  294;  Chi^ 
cago,  etc.,  R.  Co.  v.  Linger  (1913),  (Tex.  Civ.  App.), 
156  S.  W.  298;  McKahan  V.  American  Express  Co. 
(1911),  209  Mass.  270,  95  N.  E.  785,  35  L.  R.  A.  (N. 
S.)  1046,  Ann.  Cas.  1912B  612. 

What  effect  the  stipulation  of  the  contract  under  con- 
sideration might  have  on  the  question  whether  the  car- 
rier was  negligent  if  the  appellees  had  accom- 

8.  panied  the  stock,  or  if  the  carrier  had  offered 
them  the  opportunity  to  accompany  it,  and  had 
not  known  that  the  stock  was  unaccompanied,  we  need 
not  decide,  because  there  is  an  express  finding  in  the  in- 
stant case  that  the  initial  carrier  refused  to  permit  ap- 
pellees to  accompany  it,  that  it  was  unaccompanied 
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when  received  and  accepted  for  shipment  by  appellant, 
and  that  they  knew  it  was  unaccompanied.  It  follows 
that  appellant  is  in  no  position  to  urge  as  an  excuse  for 
its  failure  to  perform  the  duty  of  looking  after  and  car- 
ing for  said  stock,  and  as  evidence  of  its  reasonable 
and  ordinary  care  in  such  respect,  the  fact  that  said 
duty  was  assumed  by  appellees. 

The  finding  above  set  out  clearly  shows  a  negligent 
failure  to  perform  this  duty  and  a  damage  to  the  stock 
resulting  therefrom,  and  hence  a  liability  from  which 
appellant  could  not  be  relieved. 

Appellant,  in  its  brief,  under  the  heading  "Error  in 
Conclusions  of  Law,"  makes  the  point  that  the  dam- 
age assessed  should  have  been  for  such  portion 

9.  of  the  real  loss  as  the  value  agreed  upon  in  the 
special  contract  sustained  to  the  actual  value  of 

the  stock,  but  in  its  oral  argument  conceded,  and  prop- 
erly so,  that  such  agreement  as  to  values  only  has  the 
effect  of  limiting  the  amount  of  the  liability  to  the  stipu- 
lated value.  United  States  Express  Co.  V.  Joyce 
(1905),  36  Ind.  App.  1,  69  N.  E.  1015;  Id.  (Ind.),  76 
N.  E.  1117. 

It  is  further  contended  that  an  item  for  the  money 

expended  in  curing  the  mules  was  improperly  included 

in  the  amount  of  the  damages  assessed,  making 

10.  a  double  assessment  as  to  such  item.  Assuming, 
without  so  deciding,  that  this  is  true,  the  ques- 
tion is  not  properly  presented  by  appellant's  briefs 
under  the  heading  "Errol*  in  Conclusions  of  Law."  The 
only  way,  if  any,  in  which  such  question  can  be  said  to 
have  been  presented  to  the  trial  court  for  correction 
was  by  the  ground  of  the  motion  for  new  trial  alleging 
that  the  damages  assessed  are  excessive,  and  this 
ground  is  not  referred  to  in  appellant's  points  and 
authorities,  and  is  not  referred  to  in  its  brief  under  the 
heading  "Error  in  Overruling  Motion  for  New  Trial*" 
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Under  the  heading  "Error  in  Overruling  Motion  for 
New  Trial,*'  appellant  states  numerous  general  proposi- 
tions which  we  assiune  are  intended  to  apply  to  that 
ground  of  the  motion  which  challenges  the  evidence  as 
being  insufficient.  It  is  contended  that  there  is  no  evi- 
dence to  show  that  any  of  the  injuries  of  the  mules  com- 
plained of  and  found  by  the  court  occurred  while  they 
were  in  appellant's  possession,  or  that  appellant  was 
guilty  of  any  negligence.  Our  examination  of  the  evi- 
dence convinces  us  that  the  trial  court  was  warranted 
in  its  findings  indicated  supra. 

Appellant  also  insists  that  the  court  erred  in  permit- 
ting the  evidence  relative  to  the  initial  carrier  refus- 
ing to  permit  appellees  to  accompany  their  stock. 

11.  We  think  the  evidence  was  proper,  at  least  to  ex- 
plain appellees'  failure  to  accompany  the  stock. 

Welker  v.  Appleman  (1909),  44  Ind.  App.  699,  90  N. 
E.  35;  Hartley  V.  Chicago,  etc.,  R.  Co.  (1912),  154  la. 
60, 134  N.  W.  417,  66  Am.  &  Eng.  R.  Gas.  702.  Whether 
such  refusal  could  be  charged  against  appellant,  or 
what  effect  it  would  have  upon  the  question  of  its 
liability,  is  not  of  controlling  influence  in  view 

12.  of  the  fact  that  the  finding  shows  that  appellant 
accepted  the  stock  knowing  that  it  was  unaccom- 
panied by  a  caretaker,  and  that  after  so  accepting  such 
stock  it  negligently  failed  to  care  for  it  in  the  respects 
set  out  in  the  finding.  Appellant's  liability  was  fixed 
by  said  finding  regardless  of  said  evidence,  and  its  ad- 
mission was,  in  any  event,  harmless. 

It  is  also  claimed  that  the  evidence  shows  a  failure  to 

comply  with  provision  No.  10  of  the  special  contract 

above  set  out,  and  that  such  failure  bars  a  re- 

13.  covery.    Such  a  provision  to  be  valid  must  be 
reasonable,  and  should,  in  any  event,  be  given  a 

reasonable  construction  in  view  of  the  facts  of  each  par- 
ticular case.    Louisville,  etc.,  R.  Co.  v.  Steele  (1892),  6 
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Ind.  App.  183,  33  N.  E.  236;  Richardson  V.  Chicago, 
etc.,  R.  Co.  (1899),  149  Mo.  311,  50  S.  W.  782;  Glenn 
&  Sons  V.  Southern  Express  Co.  (1888),  86  Tenn.  594, 
8  S.  W.  152;  Goggin  V.  Kansas,  etc.,  R.  Co.  (1874), 
12  Kan.  416;  Baxter  v.  Louisville,  etc.,  R.  Co.  (1897), 
165  111.  78,  45  N.  E.  1003. 

The  evidence  and  finding  of  facts  both  show  that  the 

agent  of  the  W.  Co.  was  present  and  assisted  and  gave 

directions  in  the  removal  of  the  mules,  and  saw 

14.  that  one  of  them  was  dead  and  that  the  con- 
dition of  the  others  was  such  that  they  needed 
to  be  immediately  taken  away  and  cared  for.  Their 
condition  was  such  that  appellees  could  not  then  know 
the  extent  of  their  injury.  Seven  days  after  the  de- 
livery of  the  mules  at  Huntington,  to  wit,  on  February 
12,  1907,  the  agent  of  the  W.  Co.  was  served  with  a 
written  notice  containing  an  itemized  statement  of  ap- 
pellees' claim.  This  was  a  sufficient  compliance  with 
said  stipulation  in  the  light  of  the  facts  disclosed  by  the 
evidence  and  finding.  Louisville,  etc.,  R.  Co.  V.  Steele, 
supra;  Ormsby  V.  Union  Pacific  R.  Co.  (1880),  4  Fed. 
170;  Kime  v.  Railway  Co.  (1910),  153  N.  C.  898,  69 
S.  E.  264,  61  Am.  &  Eng.  R.  Cas.  704 ;  Hinkle  V.  RaO- 
way  Co.  (1900),  126  N.  C.  932,  36  S.  E.  348,  78  Am. 
St.  685;  Western  R.  Co.  v.  Harwell  (1893),  97  Ala. 
341,  11  South.  781;  Earned  V.  Missouri,  etc.,  R.  Co. 
(1892),  51  Mo.  App.  482;  Gulf,  etc.,  R.  Co.  V.  Stanley 
(1895),  89  Tex.  42,  33  S.  W.  109;  Atchison,  etc.,  R. 
Co.  V.  Collins  (1891),  47  Kan.  11,  27  Pac.  99;  Atchison, 
etc.,  R.  Co.  V.  Temple  (1891),  47  Kan.  7,  27  Pac.  98,  13 
L.  R.  A.  362;  Missouri,  etc.,  R.  Co.  v.  Davis  (1909),  24 
Okl.  677,  104  Pac.  34,  24  L.  R.  A.  (N.  S.)  866. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment below  is  affirmed. 

Note.— Reported  in  108  N.  E.  238,  115  N.  E.  266.     Carriers: 
limitation  of  liabilities  of  carriers  of  live  stock,  63  Am.  St.  565; 
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removal  of  live  stock  from  carrier's  premises  before  notice  of 
claim  for  damages,  where  such  notice  is  given  in  time  for  exam- 
ination, 24  L.  R.  A.  (N.  S.)  866;  validity  and  effect  of  contract 
stipulation  limiting  time  to  present  claim  against  owner  of  live 
stock,  9  Ann.  Cas.  17,  14  Ann.  Cas.  416,  Ann.  Cas.  1914A  231; 
liability  of  connecting  carrier  for  loss  beyond  its  line,  31  L.  R. 
A.  (N.  S.)  1.    See  under  (7,  9)  10  C.  J.  164;  (13, 14)  C.  J.  332. 


Riley  et  al.  v.  First  Trust  Company, 

Administha'ixdr. 

[No.  9,609.    FUed  November  IS,  1917.] 

1.  Appeal. — Review, — Assignment  of  Errors, — Insuffieieney  of 
Complaint, — Statute, — Since  the  enactment  of  §348  Bums  1914, 
Acts  1911  p.  416,  the  sufficiency  of  a  complaint  for  want  of 
facts  cannot  be  assailed  for  the  first  time  by  assijtnment  of 
error  on  appeal,    p.  678. 

2.  Appeal. — Review, — Striking  Out  Motion  for  New  Trial, — 
Where  defendants  filed  their  application  for  a  new  trial  with 
the  clerk  within  thirty  days  from  the  date  of  judgment,  but 
the' record  does  not  disclose  that  the  trial  court  was  in  vaca- 
tion at  such  time,  so  that  the  application  could  properly  be 
filed  with  the  clerk  under  the  provisions  of  §587  Bums  1914, 
Acts  1913  p.  848,  and  it  appears  from  §1461  Bums  1914, 
Acts  1913  p.  62,  relating  to  the  terms  of  the  several  circuit 
courts,  that  the  application  was  filed  on  a  date  when  the  trial 
court  might  have  been  in  regular  session,  the  court  on  appeal 
cannot  say  that  the  trial  court  erred  in  sustaining  plaintiff's 
motion  to  strike  out  the  application  for  a  new  trial  because  not 
filed  in  open  court,  such  motion  containing  a  statement,  which 
was  uncontroverted  by  defendants,  that  the  trial  court  was  in 
session  on  the  date  the  application  was  filed,    pp.  579, 580. 

3.  EvmENCE. — Judicial  Notice, — Sessions  of  Court, — Records, — 
In  passing  on  a  motion  to  strike  out  an  application  for  new 
trial,  because  not  filed  in  open  court,  the  trial  court  was  re- 
quired to  take  judicial  knowledge  of  its  terms,  the  dates  when 
in  session,  and  of  its  own  records,  regardless  of  the  affidavits 
of  the  parties,  and  was  bound  by  such  knowledge,    p.  580. 

4.  Appeal. — Review, — Ruling  on  Motion  to  Modify  Judgment, — 
Failure  to  Save  Exception, — ^An  assignment  of  error  predicated 
on  the  action  of  the  trial  court  in  sustaining  plaintiff's  motion 
to  amend  and  modify  the  judgment  presents  no  question  for 
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review,  where  the  record  fails  to  set  out  the  motion,  and  does 
not  show  that  any  objections  were  made,  or  exceptions  taken, 
to  the  court's  ruling^  on  such  motion,    p.  580. 
5.    Appeal. — Waiver  of  Error, — Briefs. — ^Assigned  error  not  pre- 
sented in  appellant's  brief  is  deemed  waived,    p.  581. 

■ 

Prom  Porter  Circuit  Court ;  H.  H.  Loring,  Judge. 

Action  by  the  First  Trust  Company,  administrator, 
against  Jennie  Riley  and  others.  From  a  judgment  for 
plaintiff,  the  defendants  appeal.    Affirmed. 

Walter  /.  Fdbing,  for  appellants. 

D.  E.  Kelly  and  Daly  &  Freund,  for  appellee. 

Batman,  J. — ^This  action  was  brought  by  appellee  to 
recover  certain  moneys,  which  it  alleged  belonged  to  it, 
as  administrator  of  the  estate  of  Joseph  Crowe.  The 
complaint  was  in  a  single  paragraph  and  was  answered 
by  a  general  denial.  Trial  by  the  court  and  judgment 
in  favor  of  appellee. 

Appellants'  assignment  of  errors  in  this  court  alleges : 

(1)  The  insufficiency  of  the  complaint  to  constitute  a 
cause  of  action  against  appellants  or  either  of  them. 

(2)  Error  in  sustaining  appellee's  motion  to  strike  out, 
and  in  striking  out  appellants'  separate  and  several  mo- 
tion for  a  new  trial.  (3)  Error  in  sustaining  appellee's 
motion  to  amend  and  modify  the  judgment. 

Since  the  amendment  of  §348  Bums  1908  (Acts  1911 
p.  415) ,  there  has  been  no  authority  for  assailing  a  com- 
plaint for  want  of  facts  for  the  first  time  by  as- 
1.    signment  of  error  in  this  court.     It  follows  that 
no  reversible  error  is  presented  by  the  first  as- 
signed error.    Robinson  V.  State  (1911),  177  Ind.  263, 
97  N.  E.  929;  Stiles  V.  Hosier  (1913),  56  Ind.  App.  88, 
104  N.  E.  878 ;  Indiana  Life  Endovmient  Co.  v.  Cami- 
than  (1916),  62  Ind.  App.  567,  109  N.  E.  851;  Amer- 
ican Car,  etc.,  Co.  v.  Williams  (1916),  63  Ind.  App.  1, 
113  N.  E.  252. 


MAY  TERM,  1917.  579 


Riley  v.  First  Trust  Co.,  Admr. — 65  Ind.  App.  577. 


Appellants  predicate  error  on  the  action  of  the  court 
in  sustaijiing  appellee's  motion  to  strike  out,  and  in 
striking  out  their  motion  for  a  new  trial.  It 
2.  appears  from  the  record  that  judgment  was  ren- 
dered in  this  cause  on  November  13,  1914,  and 
that  appellants  filed  their  motion  for  a  new  trial  in  the 
office  of  the  clerk  of  the  Porter  Circuit  Court  on  De- 
cember 10,  1914.  Appellee  filed  its  verified  motion  to 
strike  appellants'  said  motion  from  the  files  on  the 
ground  that  the  court  in  which  said  cause  was  tried  was 
in  session  at  the  time  such  motion  for  a  new  trial  was 
filed,  and  that  the  same  was  not  filed  in  open  court.  The 
filing  of  such  motion  has  been  recognized  by  this  court 
as  a  proper  procedure.  Intermediate  Life,  etc.,  Co.  V. 
Cunningham  (1915),  59  Ind.  App.  826,  108  N.  E.  17. 
Appellants  filed  an  afiidavit  of  their  attorney  in  opposi- 
tion to  appellee's  said  motion,  in  which  it  is  alleged,  as 
an  excuse  for  not  filing  their  motion  for  a  new  trial  in 
open  court,  that  the  term  of  court  at  which  the  decision 
and  finding  was  announced  in  the  cause  had  adjourned 
prior  to  thirty  days  after  the  rendition  of  such  deci- 
sion, and  prior  to  December  10,  1914.  Since  the  tak- 
ing effect  of  §587  Bums  1914,  Acts  1913  p.  848,  mo- 
tions for  a  new  trial,  to  be  effective,  must  be  filed  within 
thirty  days  from  the  time  when  the  verdict  or  decision 
is  rendered.  Under  former  sections,  governing  appli- 
cations for  a  new  trial,  it  was  held  that  a  motion  for 
a  new  trial  must  be  filed  and  presented  to  the  court,  and 
that  filing  the  same  with  the  clerk  was  not  sufficient. 
Emison  V.  Shepard  (1889),  121  Ind.  184,  22  N.  E.  883; 
Levey  v.  Bigelaw  (1893),  6  Ind.  App.  677,  34  N.  E.  128; 
WiUiam  Deering  &  Co.  v.  Armstrong  (1897),  18  Ind. 
App.  687,  48  N.  E.  1045;  Owen  V.  Harriott  (1910),  47 
Ind.  App.  359,  94  N.  E.  591.  The  present  section,  how- 
ever, recognizes  that  the  thirty-day  period  for  filing 
such  motion  may  expire  at  a  time  when  the  trial  court 
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is  not  in  session,  and  hence  contains  a  provision  for  fil- 
ing the  same  in  the  oflSce  of  the  clerk.    A  recent  con- 
struction of  this  section  limits  the  time  when  such  mo- 
tion may  be  so  filed  to  the  vacation  period  of  such  court. 
AUen  V.  Powell  (1917),  post  601,  115  N.  E.  96.    The 
record  in  this  case  does  not  disclose  that  the  trial 
court  was  in  vacation  at  the  time  of  filing  such  mo- 
tion for  a  new  trial.    The  verified  motion  to  strike  the 
same  from  the  files  states  that  the  trial  court  was  in 
session  at  such  time.    The  showing  made  by  appel- 
lants does  not  deny  such  fact,  but  only  asserts  that  the 
term  of  court  at  which  the  decision  was  rendered  had 
adjourned  prior  to  such  time.    Section  1461  Bums  1914 
(Acts  1913  p.  62)  shows  that  the  date  on  which  such 
motion  was  filed  was  at  a  time  when  such  court  might 
have  been  in  regular  session.    The  trial  court  in  pass- 
ing on  such  motion  was  required  to  take  ludicial 
8.    knowledge  of  its  terms,  the  dates  when  in  session, 
and  of  its  own  records,  regardless  of  the  affi- 
davits of  the  parties,  and  is  bound  by  such 
2.    knowledge.    In  so  doing  such  court  may  have 
found  that  it  was  in  session  when  said  motion 
for  a  new  trial  was  filed,  and,  if  so,  its  action  in  strik- 
ing the  same  from  the  files  was  authorized.    Under  the 
well-established  rule  that  on  appeal  all  presumptions 
are  to  be  indulged  in  favor  of  the  rulings  of  the  trial 
court,  and  that  the  burden  is  on  the  appealing  party  to 
show  error  prejudicial  to  him,  we  cannot  say  that  the 
court  erred  in  striking  appellants'  motion  for  a  new 
trial  from  the  files.    Eastman  V.  Smith  (1914),  56  Ind. 
App.  621,  105  N.  E.  64 ;  Lake  Erie,  etc.,  R.  Co.  V.  Reed 
(1914),  57  Ind.  App.  65,  103  N.  E.  127. 

Appellants  have  failed  to  present  any  question  for  our 
determination  by  their  assignment  of  error  with  ref- 
erence to  the  action  of  the  court  in  sustaining 
4.    appellee's  motion  to  amend  and  modify  the  judg- 
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ment.  The  record  fails  to  set  out  the  motion,  and 
fails  to  show  that  any  objections  were  made  to  the 
ruling  thereon,  or  that  any  exceptions  were  taken  to 
the  action  of  the  court  in  sustaining  the  same.  An 
exception  to  the  action  of  the  trial  court  must  be  shown 
by  the  record  in  order  to  have  the  same  reviewed  on 
appeal.  Houk  V.  Citizens'  Nat  Bank  (1912),  51  Ind. 
App.  628,  99  N.  E.  437;  M.  S.  Huey  Co.  V.  Johnston 
(1904),  164  Ind.  489,  73  N.  E.  996. 

Appellants  have  also  failed  to  present  any  such  al- 
leged error  in  their  brief,  and  must  therefore  be  held  to 

have  waived  the  same.    Hamilton  v.  Hanneman 
5.     (1897),  20  Ind.  App.  16,  50  N.  E.  43;  Helton- 

viUe  Mfg.  Co.  v.  Fields  (1894),  138  Ind.  58,  36 
N.  E.  529;  Guy  v.  Blue  (1896),  146  Ind.  629,  45  N.  E. 
1052.    Judgment  affirmed. 

Note.— Reported  in  117  N.  E.  675. 


Indianapolis  Traction  and  Terminal  Company 

V.  Vaughn. 

[No.  9,312.    Filed  November  13,  1917.] 

1.  Appeal.  —  Review.  —  Directed  Verdict.  —  Conclusiveneaa.  — 
Where  both  parties  moved  for  a  peremptory  instruction,  and 
defendant  after  its  motion  had  been  denied  and  plaintiff's 
motion  had  been  granted,  made  no  request  for  submission 
to  the  jury,  the  request  for  a  directed  verdict  amounted  to  an 
admission  that  there  was  no  conflict  in  the  testimony  and  a 
request  that  the  facts  be  determined  by  the  court,  and  the  find- 
ing made  is  conclusive  on  appeal  if  there  is  any  evidence  to 
support  it.    p.  582. 

2.  Street  Railroads. — Collision  in  Streets. — Action. — Evidence. 
— Sufficiency. — Negligence. — Contributory  Negligence. — In  an 
action  against  a  street  railroad  company  for  injuries  sustained 
in  a  collision  with  a  street  car,  evidence  tending  to  show  that 
plaintiff,  as  he  was  about  to  drive  a  team  and  wagon  over  the 
car  tracks  at  a  street  intersection,  looked  for  approaching  cars 
but  saw  none,  that  when  he  got  upon  the  tracks  he  was  struck 
by  a  car  that  did  not  sound  the  gong  or  give  other  signal  of 
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its  approach,  that  the  headlight  was  insufficient  for  cars  run- 
ning in  the  locality  where  the  accident  occurred,  and  that  the 
car  was  traveling  at  such  a  high  rate  of  speed  that  plaintiff  was 
thrown  fifty  feet  when  struck  and  the  car  ran  100  feet  after 
the  accident  before  it  was  brought  to  a  stop,  is  sufficient  to 
warrant  the  conclusion  that  plaintiff  was  free  from  contrib- 
utory negligence  and  that  defendant  was  negligent,    p.  583. 

8.  Appeal. —  Review. —  Directed  Verdict. —  Damages. —  SubnUs- 
aion  to  Jury. — Failure  to  Object. — In  an  action  for  personal 
injuries,  where  the  trial  court,  after  directing  a  verdict  for 
plaintiff,  submitted  to  the  jury  the  question  of  damages,  and 
defendant  made  no  objection  before  the  verdict  was  returned 
and  no  claim  that  the  practice  was  erroneous  until  filing  its 
motion  for  a  new  trial,  it  could  not  complain  on  appeaL    p.  585. 

4.  Appeal. —  Review. —  Evidence, —  Sujficiency. —  Where  infer- 
ences may  be  drawn  from  the  evidence  which  will  support  the 
decision  of  the  trial  court,  the  judgment  will  not  be  reversed 
on  the  ground  of  insufficiency  of  evidence,    p.  585. 

Prom  Marion  Superior  Court  (97,113) ;  TheophUus 
J.  MoU,  Judge. 

Action  by  Isaac  Vaughn  against  the  Indianapolis 
Traction  and  Terminal  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed. 

W.  H.  Latta  and  F.  Winter,  for  appellant. 
William  E.  Reiley  and  Pavl  G.  Davis,  for  appellee. 

Ibach,  p.  J. — ^Appellee  sued  appellant  to  recover 
damages  for  personal  injuries  alleged  to  have  been  re- 
ceived by  him  in  a  collision  between  his  wagon  and  one 
of  appellant's  cars  at  a  street  crossing. 

The  case  was  submitted  to  a  jury;  but  at  the  close  of 
plaintiff's  evidence,  which  was  all  the  evidence  intro- 
duced, defendant  (appellant)  moved  for  a  per- 
ls   emptory  instruction  in  its  favor  which  was  de- 
nied and  exception  reserved;  thereupon  plaintiff 
(appellee)  moved  for  a  like  instruction  in  his  favor, 
which  was  granted.    The  record  discloses  also  that, 
after  appellant's  motion  had  been  overruled  and  appel- 
lee's motion  had  been  granted,  no  request  on  appellant's 
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part  was  made  that  the  whole  case,  or  any  part  of  it, 

should  be  left  with  the  jury  for  their  consideration. 

Under  such  a  state  of  facts  the  request  of  both  parties 

for  a  directed  verdict  amounts  to  an  admission  that 

there  was  no  conflict  in  the  testimony  and  a  request  that 

the  facts  be  determined  by  the  trial  court.    Deeter  V. 

Burk   (1915),  59  Ind.  App.  449,  107  N.  E.  304,  306,. 

and  cases  cited.    And  the  finding  made  by  the  court  is 

'•^onclusive  here  if  there  is  any  -evidence  to  support  it. 

Deeter  v.  Burk,  supra;  Merwin  V.  Mag  one  (1895),  70 

Fed.  776,  17  C.  C.  A.  361. 

The  same  proposition  has  been  stated  in  this  lan- 

I  guage :     *The  effect  of  a  request  by  each  party  for  a  di- 

i  rection  of  a  verdict  in  his  favor  clothed  the  court  with 

the  functions  of  the  jury,  and  it  is  well  settled  that  in 
such  case  where  the  party  whose  request  is  denied,  does 
not  thereupon  request  to  go  to  the  jury  on  the  facts, 
a  verdict  directed  for  the  other  party  stands  as  would 
the  finding  of  a  jury,  for  the  same  party,  in  the  absence 
of  any  direction,  *  *  ♦.  All  the  controverted  facts 
and  all  inferable  facts  in  support  of  the  judgment  will 
be  deemed  conclusively  established  in  favor  of  the  party 
i  for  whom  the  verdict  was  directed."     Thompson  v. 

Simpson   (1891),  128  N.  Y.  270,  283,  28  N.  E.  627, 
630. 

Appellant  insists  that  the  evidence  does  not  show 

negligence  on  its  part.    There  is  evidence  in  the  record 

tending  to  show  that  no  gong  was  sounded  or 

2.    signal  of  any  kind  given  by  appellant  before  it 

ran  one  of  its  cars  against  appellee's  wagon.  The 

evidence  also  showed  that  the  car  ran  with  such  force 

against  appellee's  wagon  as  to  leave  one-half  of  it  on 

the  west  side  of  the  track,  forty  feet  from  the  place 

where  the  collision  occurred,  and  the  other  half,  with 

the  mules  attached,  was  found  on  the  east  side  of  the 

track.    Appellee  was  thrown  fifty  feet  from  the  place 
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of  collision  and  the  car  ran  about  100  feet  after  the  col- 
lision occurred  before  it  was  stopped.  The  headlights 
were  the  same  as  used  on  the  city  cars,  but  were  insuf- 
ficient for  cars  running  in  the  locality  where  there 
were  no  street  lights.  At  that  crossing  persons  intend- 
ing to  board  the  cars  would  strike  matches  to  stop  the 
,  cars,  and,  when  standing  at  the  crossing  and  looking  at 
an  approaching  car,  it  was  impossible  to  ascertain  how 
far  away  it  was  at  any  time.  Appellee  testified  that  he 
drove  his  wagon  east  to  the  turn  of  Forty-fifth  street 
where  it  intersects  Pennsylvania  street,  then  turned  his 
wagon  to  the  right  and  drove  south  fifty  feet  and 
crossed  at  the  regular  Forty-fifth  street  crossing.  He 
looked  south  "to  see  if  a  car  was  approaching  when  he 
first  reached  Pennsylvania  street  which  was  just  as  he 
turned  south,  and  before  he  crossed  the  track  he  again 
looked  north.  He  saw  no  car  coming  and  no  lights,  and 
heard  no  gong  or  other  signal.*'  One  witness  testified 
that  the  night  was  dark  and  he  saw  the  headlight  but 
he  could  not  tell  how  far  it  was  from  the  crossing.  Ap- 
pellee's mules  and  a  portion  of  the  wagon  had  passed 
over  the  crossing  when  the  collision  occurred,  and  ap- 
pellee at  the  time  was  carrying  a  lighted  lantern  in  his 
left  hand  on  his  left  knee. 

This,  together  with  the  other  evidence  introduced  at 
the  trial,  is  sufficient  to  warrant  the  conclusion  that 
appellant  was  negligent;  that  appellee  was  free  from 
negligence,  and  that  the  proximate  cause  of  appellee's 
injury  was  the  negligence  of  appellant  in  failing  to  give 
any  warning  signal  of  its  approach,  operating  the  car 
without  a  proper  light,  and  with  such  speed  as  to  cut 
through  appellee's  wagon  and  then  run  a  distance  of  ap- 
proximately 100  feet  after  the  collision  before  the  car 
was  brought  to  a  stop.  If  the  car  had  been  equipped 
with  a  better  light,  or  if  it  had  been  running  slower, 
and  a  warning  signal  given  when  approaching  the  cross- 
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ing,  appellee  might  have  passed  over  the  crossing  with- 
out injury,  but  these  were  all  questions  of  fact  for  the 
consideration  of  the  trier  of  the  facts,  and  they  have 
all  been  determined  against  appellant.  We  are  unable 
to  say  as  a  matter  of  law  that  there  is  no  evidence  to 
support  the  court's  finding. 

It  is  also  contended  that  the  court  erred  in  submit- 
ting the  question  of  the  amount  of  appellee's  damages 

to  the  jury  after  the  instruction  had  been  given 
8.    directing  a  verdict  for  appellee.    There  seems  to 

be  authority  supporting  the  practice  adopted  by 
the  trial  court  in  cases  of  unliquidated  damages.  Murch 
Bros.,  etc.,  Co.  v.  Johnson  (1913),  203  Fed.  1,  121  C. 
C.  A.  353.  Furthermore,  appellant  was  not  harmed 
by  this  procedure  and  is  in  no  position  to  complain. 
The  bill  of  exceptions  shows  that  there  was  no  objection 
made  at  the  time  to  this  question  being  left  to  the  jury, 
nor  was  there  any  objection  after  the  jury  retired,  nor 
at  any  time  before  the  verdict  was  returned,  and  no 
claim  of  error  was  made  by  appellant  until  the  motion 
for  a  new  trial  was  filed. 

Where  a  party  to  a  suit  consents  to  the  method  of  pro- 
cedure adopted  by  the  trial  court  and  makes  no  objec- 
tion and  reserves  no  exception  at  the  proper  time,  he 
cannot  be  heard  to  complain  afterwards  in  this  court. 
Houk  V.  Citizens'  Nat.  Bank  (1912),  51  Ind.  App.  628, 
99  N.  E.  437;  Merchants'  Nat.  Bank  v.  Nees  (1916),  62 
Ind.  App.  290,  110  N.  E.  73,  76,  112  N.  E.  904. 

The  evidence  in  this  case  on  the  question  of  appel- 
lee's contributory  negligence  is  not  such  as  requires  us 

to  say  that  he  was  guilty  of  contributory  negli- 
4.    gence  as  a  matter  of  law.    Inferences  may  very 

properly  be  drawn  from  the  evidence  which  will 
support  the  decision  of  the  court,  and  in  such  case  this 
court  will  not  reverse  on  the  ground  of  insufficiency  of 
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the  evidence.  Bright  Nat  Bank  V.  Hartman  (1915),  61 
Ind.  App.  440,  109  N.  E.  846,  850. 

We  are  satisfied,  therefore,  that  the  evidence  was  not 
such  as  required  the  court  to  hold  as  a  matter  of  law 
that  appellee  was  guilty  of  contributory  negligence,  or 
that  appellant's  negligence  was  not  the  proximate  cause 
of  appellee's  injury.  On  the  other  hand,  we  believe  that 
the  evidence  and  the  facts  to  be  legitimately  inferred 
therefrom  warranted  the  court  in  directing  a  verdict 
for  appellee. 

Other  kindred  questions  are  discussed  by  appellant, 
but  as  none  of  them,  in  any  event,  would  change  the 
result  announced,  we  deem  it  unnecessary  to  extend 
this  opinion. 

Judgment  affirmed. 

Note.— Reported  in  117  N.  E.  673.  See  under  (1)  4  C.  J.  903; 
(2)  36  Cyc  1600,  1605. 


Hedges  v.  Mehring  et  al. 

[No.  9,246.     Filed  March  14,  1917.     Rehearing  denied  June  20, 
1917.    Transfer  denied  November  13,  1917.] 

1.  Judgment. — Joint, — Conclusiveness. — Pa/rties  to  Note. — ^In  a 
suit  on  a  note  ag:ainst  several  defendants  alleged  to  be  liable  to 
plaintiff,  in  the  absence  of  issues  formed  between  such  de- 
fendants, a  joint  judgment  in  favor  of  the  plaintiff  against  all 
defendants  is  conclusive  only  as  to  their  joint  liability  to  plain- 
tiff, and  leaves  unadjudicated  their  rights  as  between  them- 
selves,   p.  594. 

2.  Pleading. — Answer. — Cross-complainU — What  Constitutes. — 
In  an  action  on  a  note  against  several  defendants,  a  pleading 
filed  by  part  of  the  defendants  setting  up  facts  to  show  that 
they  indorsed  the  note  in  due  course  of  business  after  negotia- 
tion, and  that  another  defendant  was  the  original  maker,  and 
which  sought  to  have  her  property  first  exhausted  to  satisfy 
any  judgment  that  might  be  rendered  on  the  note,  is  a  cross- 
complaint,  though  denominated  an  answer,    p.  594. 

3.  Process. — Service. — Necessity. — Cross-Complaint. — ^In  an  ac- 
tion against  several  defendants  on  a  note,  where  the  question 
of  suretyship  is  presented  by  several  defendants  by  cross-corn- 
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plainty  such  issue  may  be  determined  at  the  trial  of  the  prin- 
cipal cause,  as  to  all  parties  in  court  on  the  complaint,  with- 
out new  process  issued  on  the  cross-complaint,  it  being  the  duty 
of  such  parties  to  take  notice  thereof  without  summons,  and 
where  they  actually  participate  in  the  trial  of  the  case,  either 
with  or  without  answer  to  the  cross-complaint,  they  are  bound 
by  the  judgment  thereon,  p.  595. 
4.  Appeal. — Review^ — Theory  of  Code.— The  court  on  appeal 
will  look  to  the  whole  record  to  determine  the  theory  upon 
which  a  case  was  tried  and  disposed  of  in  the  lower  court. 
p.  697. 

Pi£ADiNQ.— Cross^ompZomt. — Failure  to  Artswer. — Waiver* 
— In  an  action  against  several  defendants  on  a  note,  where  de- 
fendant indorsers  sought  by  cross-complaint,  to  which  no  an- 
swer was  filed,  to  charge  the  remaining  defendant  with  being 
primarily  liable,  and  the  trial  court  and  the  parties  proceeded 
on  the  theory  of  determining  the  rights  of  the  defendants  as 
between  themselves  as  well  as  their  liability  to  the  holder,  the 
indorsers  by  so  proceeding  waived  answer  to  their  cross-com- 
plaint, and  it  will  be  regarded  on  appeal  as  having  been  put 
at  issue  by  an  answer  of  general  denial,    p.  697. 

6.  Bills  and  Notes. — Aettons, — Judgment — Lidlnlity  of  Pa- 
fendanta. — PresumptiatL — ^Until  the  question  of  suretyship  is 
judicially  determined  all  defendants  to  a  judgment  on  a  note 
are  deemed  primarily  liable,  and  cannot  claim  the  statutory 
rights  of  sureties,    p.  698. 

7.  Judgment. — Issues, — Conclusiveness* — Presumptions* — Every- 
thing which  might  have  been  determined  under  the  issues  in 
a  case  will  be  presumed  to  have  been  adjudicated,    p.  698. 

8.  Judgment.  —  Erroneotis  Judgment,  —  Collateral  Attack. — 
Where  a  question  is  once  litigated  by  the  parties,  the  judg- 
ment rendered,  though  erroneous,  cannot  be  amended  or  im- 
paired in  a  collateral  attack,    p.  599. 

9.  Bills  and  Notes. — Rights  of  Sureties, — Sta^tute.'^-ConstruC' 
tion.— Although  §1269  Bums  1914,  §1212  R.  S.  1881,  provid- 
ing for  the  determination  of  issues  between  sureties  joined  as 
defendants  speaks  of  sureties  only,  the  statute  is  remedial  in 
character  and  should  receive  a  liberal  construction,    p.  599. 

10.  Judgment. — Conclusiveness, — Collateral  Attack, — ^Where  the 
holder  of  a  note  brought  action  thereon  in  which  an  indorser 
primarily  liable  as  surety  and  indorsers  in  due  course  of  busi- 
ness after  negotiation  were  made  defendants,  and,  the  issue  of 
suretyship  having  been  presented  by  cross-complaint  filed  by 
the  indorsers  in  due  course  of  business,  the  trial  proceeded  on 
the  theory  of  determining  the  rights  of  the  defendants  as  be- 
tween themselves,  and  a  judgment^  from  which  no  appeal  was 
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taken,  was  rendered  against  all  of  them  without  distinction, 
the  indorsers  secondarily  liable  could  not,  in  a  subsequent  ac- 
tion by  the  indorser  as  surety  to  enforce  contribution  after  she 
had  paid  the  judgment,  deny  liability,    p.  600. 

From  Marion  Circuit  Court  (26,643) ;  Louis  B. 
Ewhank,  Judge. 

Action  by  Jennie  R.  Hedges  against  Orval  E.  Mehring 
and  others.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Reversed 

William  F.  Elliott  and  Harmon  J.  Everett,  for  ap- 
pellant. 

C.  E.  Fefostermacher  and  F.  J.  Dondican,  for  appel- 
lees. 

Felt,  G.  J. — ^This  is  a  suit  by  appellant  against  ap- 
pellees for  contribution. 

The  errors  assigned  are  the  overruling  of  each  of  ap- 
pellant's separate  demurrers  to  the  second  paragraph 
of  each  of  the  separate  answers  of  the  appellees ;  over- 
ruling appellant's  motion  for  a  new  trial. 

Appellant  filed  her  complaint  against  appellees  in 
which  she  alleges  in  substance  that  on  March  4,  1911, 
one  Harry  J.  Milligan  filed  in  the  Marion  Superior 
Court  his  complaint  against  her  and  Thomas  J.  Endsley, 

P H.  Hill,  Orval  E.  Mehring  and  William  J. 

Cline,  Jr.,  to  recover  on  a  promissory  note  purporting 
to  have  been  signed  by  Thomas  J.  Endsley  and  appel- 
lant and  payable  to  P.  H.  Hill  for  the  sum  of  $750, 
with  interest  and  attorney's  fees,  and  to  have  been  in- 
dorsed by  appellees;  that  appellant  filed  an  answer  in 
which  she  alleged  that  she  did  not  sign  the  note  in 
suit,  and  also  filed  a  cross-complaint  against  all  of  the 
other  parties  to  the  suit  in  which  she  alleged  in  sub- 
stance that  the  note  sued  on  was  not  her  obligation, 
and  asked  that  the  same  be  declared  void  and  be  can- 
celed; that  appellees  Mehring  and  Cline  each  filed  an- 
swers to  the  complaint  in  which  each  alleged  that  the 
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note  was  negotiable  and  that  he  purchased  it  before 
maturity,  in  the  due  course  of  business;  that  Endsley 
and  Hedges  were  principals  on  the  note  and  that  appel- 
lees were  sureties  only,  and  asked  that  the  property  of 
appellant  and  Endsley  be  first  exhausted  before  levying 
upon  their  property ;  that  appellees  answered  the  cross- 
complaint  by  a  general  denial;  that  Milligan  answered 
the  cross-complaint  by  three  paragraphs  of  answer; 
that  thereupon  appellant  applied  for  and  obtained  a 
cliange  of  venue  to  the  Hancock  Circuit  Court;  that 
the  case  was  tried  on  the  issues  aforesaid  and  the  jury 
returned  a  verdict  for  the  plaintiff  against  Cline  and 
Mehring  only ;  that  a  new  trial  was  granted ;  that  appel- 
I  lant  filed  an  additional  verified  answer  in  which  she  also 

denied  that  she  ever  received  any  of  the  consideration 
for  which  the  note  was  executed ;  that  Milligan  replied 
thereto  by  alleging  that  the  note  was  negotiable  and 
payable  at  a  bank  in  this  state  and  was  purchased  by 
him  in  the  due  course  of  business  for  a  valuable  con- 
sideration before  maturity  and  was  duly  indorsed ;  that 
appellant  had  acknowledged  signing  the  note  and  he 
relied  thereon.  Cline  and  Mehring  filed  an  additional 
pleading  in  which  they  alleged  that  appellant  was  es- 
topped to  avail  herself  of  an  answer  of  non  est  factum; 
that  the  cause  was  again  submitted  to  a  jury  for  trial 
on  all  the  issues  formed  and  upon  ''the  issues  formed  on 
the  answer  of  Mehring  and  Cline  to  the  effect  that  they 
should  be  found  sureties  only  and  the  answer  of  de- 
nial thereto  by  Jennie  R.  Hedges'';  that  the  jury  re- 
turned into  court  the  following  verdict: 

•TIarry  J.  Milligan 
I  vs. 

I  Jennie  R.  Hedges 

Orval  E.  Mehring  & 

William  Cline 

"We,  the  jury,  find  for  the  plaintiff  and  against 

all  the  defendants  and  assess  his  damages  at  Nine- 
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Hundred  Dollars  ($900.00),  which  included  Sev- 
enty-five Dollars  ($75.00)  attorney  fees.  William 
J.  Eib,  Foreman." 

That  on  June  8,  1912,  judgment  was  rendered  on  the 
verdict  as  follows:  "It  is  therefore  considered  and 
adjudged  by  the  Court  that  the  plaintiff  recover  of  and 
from  the  defendant  herein  the  sum  of  Nine  Hundred 
($900.00)  Dollars,  which  includes  the  sum  of  Seventy- 
five  ($75.00)  Dollars  attorney's  fees,  rendered  herein, 
as  his  damages  heretofore  assessed  by  the  jury  herein, 
togetiier  with  the  costs  of  this  action  by  him  laid  out 

and  expended  taxed  at  $ .     It  is  further  considered 

and  ordered  by  the  Court  that  this  judgment  is  col- 
lectable without  relief  from  valuation  and  appraise- 
ments laws,'  which  verdict  and  judgment  is  equally 
against  all  the  defendants  and  makes  each  severally  and 
jointly  liable  for  the  payment  and  finding  against 
Mehring  and  Cline  on  their  cross-complaint  asking  to 
be  found  sureties  only,  and  that  Mrs.  Hedges  be  ex- 
hausted before  they  should  be  required  to  pay,  and  said 
judgment  remains  unappealed  from  and  in  full  force 
and  effect  as  against  said  Mehring  and  Cline  on  said 
issue." 

That  said  verdict  and  judgment  is  equally  against  all 
the  defendants  and  makes  each  severally  and  jointly 
liable  for  the  payment  and  is  a  finding  against  "Mehring 
and  Cline  on  their  cross-complaint  asking  to  be  found 
sureties  only,  and  that  Mrs.  Hedges  be  exhausted  be- 
fore they  should  be  required  to  pay,  and  said  judgment 
remains  unappealed  from  and  in  full  force  and  effect  as 
against  said  Mehring  and  Cline  on  said  issue." 

It  is  averred  that  Mehring  and  Cline  requested  the 
clerk  of  the  Hancock  Circuit  Court  to  issue  execution 
against  appellant,  which  was  accordingly  done,  and  her 
property  was  levied  upon  and  sold  for  $992.85  to  pay 
and  satisfy  the  judgment  aforesaid;  that  thereafter  she 
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redeemed  her  property  from  such  sale,  and  in  so  doing 
was  compelled  to  and  did  pay  the  sum  of  $1,031.11; 
that  thereafter  she  demanded  from  each  of  appellees 
payment  of  the  one-third  amount  of  said  judgment  and 
each  refused  payment. 

A  demurrer  to  the  complaint  for  insufficiency  of  facts 
to  state  a  cause  of  action  was  overruled.  Each  of  the 
appellees  filed  a  separate  second  paragraph  of  answer, 
which  in  substance  alleged  that  on  August  27, 1909,  ap- 
pellant and  Thomas  J.  Endsley  executed  to  one  P.  H. 
Hill  their  promissory  note  due  eight  months  from  date 
for  the  sum  of  $750  and  attorneys  fees,  negotiable  and 

• 

payable  at  the  Peoples  State  Bank  of  Indianapolis,  In- 
diana; that  before  maturity,  for  a  valuable  considera- 
tion, said  Hill  sold  and  indorsed  said  note  to  William 
J.  Cline,  Jr.,  who  thereafter  in  like  manner  sold  and 
indorsed  the  same  to  Orval  E.  Mehring ;  that  thereafter 
in  the  due  course  of  business,  and  before  the  maturity 
of  the  note,  Mehring  sold  and  indorsed  the  same  to 
Harry  J.  Milligan  for  a  valuable  consideration,  a  copy 
of  which  note  and  the  several  indorsements  are  set  out 
and  made  a  part  of  the  answer ;  that  the  makers  of  said 
note,  Jennie  R.  Hedges  and  Thomas  J.  Endsley,  failed 
and  refused  to  pay  the  same  when  due.  The  answer 
then  alleges  in  detail  the  proceedings  by  which  Milligan 
obtained  judgment  on  the  note ;  that  to  Milligan's  com- 
plaint appellant  filed  an  answer  of  non  est  factum;  that 
Mehring  and  Cline  filed  a  general  denial  to  the  com- 
plaint and  each  filed  a  second  paragraph  of  answer  in 
which  it  was  alleged  that  the  note  was  purchased  in 
the  regular  course  of  business  before  maturity,  in  good 
faith,  for  a  valuable  consideration,  and  duly  transferred 
by  indorsement  before  maturity  of  the  note  to  the  plain- 
tiff, Milligan,  who  should  be  compelled  to  first  exhaust 
the  property  of  the  makers  of  said  note  before  levying 
on  their  property;  that  ''no  answer  or  reply  was  filed 
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to  said  second  paragraph  of  answer;''  that  before  the 
trial,  Milligan  dismissed  the  suit  as  to  Thomas  J.  Ends- 
ley  and  P.  H.  Hill;  that  the  case  was  submitted  to  a 
jury  for  trial  on  the  issues  so  joined  and  the  jury  at 
the  close  of  the  trial  returned  into  court  a  general  ver- 
dict against  all  the  defendants  in  the  sum  of  $900;  that 
the  jury  also  returned  with  their  general  verdict  an- 
swers to  interrogatories  in  which  they  found  that  Jennie 
R.  Hedges  executed  the  note  in  suit,  and  that  subse- 
quently thereto  Cline  and  Mehring,  before  maturity,  for 
a  valuable  consideration,  purchased  the  note  in  the  reg- 
ular course  of  business,  and  in  Uke  manner  sold  and  in- 
dorsed the  same  to  Milligan;  that  the  court  rendered 
judgment  on  the  verdict  against  all  the  defendants  for 
$900,  which  "verdict  and  judgment  was  the  only  verdict 
and  judgment  rendered  in  said  cause,  and  the  said  ver- 
dict and  judgment  is  the  same  verdict  and  judgment 
referred  to  in  plaintiff's  complaint  herein." 

The  demurrer  to  the  special  answer  was  on  the 
ground  that  it*does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  defense.  The  memoranda  states  in  sub- 
stance that  both  complaint  and  answer  show  that  tiie 
judgment  was  joint  against  all  of  the  defendants,  the 
effect  of  which  was  to  adjudge  them  each  and  all  equally 
liable;  that  the  only  new  fact  alleged  in  the  answer  is 
the  absence  of  a  reply  to  the  special  answer  of  Cline  and 
Mehring ;  that  going  to  trial  without  such  reply  waived 
it;  that  the  judgment  rendered  embraces  not  only  what 
was  actually  determined,  but  every  other  matter  which 
the  parties  might  have  litigated  in  the  cause. 

The  appellant  also  filed  a  special  reply  to  the  second 
paragraph  of  special  answer  of  each  of  the  appellees 
in  which  she  set  up  a  history  of  the  execution  and  trans- 
fer of  the  note  and  the  suit  thereon  and  a  part  of  the 
instructions  of  the  court  in  which  the  court  set  out  the 
substance  of  the  aforesaid  second  paragraph  of  the  an- 
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swer  of  appellees  and  the  prayer  thereof  as  follows: 
"Wherefore,  the  defendants,  Orval  E.  Mehring  and  Will- 
iam Cline,  pray  that  the  makers  of  said  note  be  re- 
quired to  pay  the  same,  and  the  judgment  rendered  in 
this  cause,''  and  also  instructed  the  jury  that  "under  the 
issues  thus  formed  on  the  complaint  and  answer  thereto 
and  the  replies  to  the  answers,  are  formed  the  issues 
which  you  are  to  try  and  determine." 

It  is  also  charged  in  the  special  reply  that  the  issue 
presented  by  the  special  answer  or  cross-complaint  of 
Cline  and  Mehring  of  their  secondary  liability  "was 
deemed  and  taken  as  a  question  properly  before  the 
court,  and  jury,  being  adjudicated  and  determined'**; 
that  among  the  interrogatories  submitted  to  the  jury 
was  the  following:  "No.  10.  Did  the  defendant, 
Jennie  R.  Hedges,  sign  the  note  in  suit  and  did  P.  H. 
Hill  thereafter  and  upon  the  faith  thereof  accept  her  as 
surety  on  said  note?    Ans.    Yes." 

Upon  the  trial  it  was  agreed  that  appellant  had  paid 
the  judgment;  that  she  had  made  due  demand  for  reim- 
bursement from  each  of  the  appellees  before  filing  this 
suit  and  that  they  refused  to  pay  her  any  amount  what- 
ever. 

Appellant's  brief  also  contains  the  following,  which 
is  unquestioned  by  appellees,  viz.:  "The  following 
parts  of  the  record  in  the  case  of  MiUigan  v.  Endsley 
et  (iL,  No.  12145,  in  the  Hancock  Circuit  Court,  were 
placed  in  evidence,  which  includes  all  the  pleadings  filed 
in  said  cause,  the  plea  of  suretyship  filed  by  appellees 
and  included  the  instructions  of  the  Court  given  to  the 
jury  in  the  second  trial  of  said  cause,  designated  as  No. 
9 ;  the  interrogatories  and  answers  thereto  in  the  second 
trial,  and  the  verdict  of  the  jury;  the  judgment  and  find- 
ing of  the  Court,  and  the  proceedings  on  the  first  trial, 
as  set  out  in  the  second  special  paragraph  of  (appel- 
VOL.  65—38 
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lant's)  reply  to  the  second  paragraph  of  answer  by  ap- 
pellees.    *     *     * 
This  was  all  the  evidence  in  the  trial  of  the  cause." 
In  a  suit  upon  a  note  against  several  defendants  al- 
leged to  be  liable  thereon  to  the  plaintiff,  in  the  absence 
of  issues  formed  between  such  defendants,  a 

1.  joint  judgment  in  favor  of  the  plaintiff  against 
all  of  such  defendants  is  conclusive  only  as  to  the 

joint  liability  of  such  defendants  to  the  plaintiff,  and 
leaves  unadjudicated  the  rights  of  such  defendants  as 
between  themselves.  Dewitt  V.  Boring  (1890),  123 
Ind.  4,  23  N.  E.  1085;  Knopf  v.  Morel  (1887),  111  Ind. 
570,  573,  13  N.  E.  51 ;  Westfield  Gas,  etc.,  Co.  V.  Nobles- 
ville,  etc.,  Gravel  Road  Co.  (1895),  13  Ind.  App.  481, 
483,  41  N.  E.  955,  C5  Am.  St.  244;  Bulkeley  V.  Hotise 
(1893),  62  Conn.  459,  26  Atl.  352,  21  L.  R.  A.  247,  254. 

Appellant  and  appellees  do  not  differ  materially  as 
to  the  law  of  contribution  as  established  by  text-writers 
and  the  decided  cases.  3  Pomeroy,  Eq.  Jurisp.  §1418 ; 
Sheldon,  Subrogation  (2d  ed.)  §140  et  seq.,  §§181,  182; 
Norris  V.  Churchill  (1898),  20  Ind.  App.  668,  670,  51 
N.  E.  104;  Knopf  v.  Morel,  supra;  Githens  V.  Kimmer 
(1879),  68  Ind.  Z62\Houck  v.  Graham  (1886),  106  Ind. 
195,  6  N.  E.  594,  55  Am.  Rep.  727;  Warring  V.  Hill 
(1883),  89  Ind.  497.  The  chief  difficulty  in  this  case 
arises  in  applying  the  law  to  the  peculiar  facts  of 
this  case,  and  the  parties  differ  widely  as  to  the  effect 
of  the  pleadings,  procedure,  verdict,  and  judgment  in 
the  suit  brought  by  Milligan. 

The  special  answer  of  appellees,  in  which  they  allege 

facts  to  show  that  they  were  indorsers  of  the  note  in 

due  course  of  business,  after  it  had  been  ne- 

2.  gotiated  and  transferred  by  the  payee,  and  that 
appellant  was  liable  as  an  original  maker,  and  by 

which  they  sought  to  have  her  property  exhausted  be- 
fore levying  upon  their  property  to  satisfy  any  judg- 


MAY  TERM,  1917.  595 

Hedges  v.  Mehring — 65  Ind.  App.  586. 

ment  that  might  be  rendered  on  the  note  in  favor  of  the 
plaintiff,  sought  affirmative  relief  against  appellant  and, 
though  in  name  an  answer,  was  in  fact  a  cross-cona- 
plaint.  Newton  v.  Pence  (1894) ,  10  Ind.  App.  672,  674, 
675,  38  N.  W.  484;  Heaton  V.  Lynch  (1894),  11  Ind. 
App.  408,  410,  38  N.  E.  224;  Browning  V.  Merritt 
(1878),  61  Ind.  425,  428;  WHght  V.  Anderson  (1889), 
117  Ind.  349,  20  N.  E.  247;  Bass  v.  Smith  (1878),  61 
Ind.  72,  74. 

No  process  was  issued  against  appellant  on  the  cross- 
complaint  of  appellees  in  the  original  suit,  and  she  filed 
no  answer  or  other  pleading  thereto,  but  the  record 
shows  that  the  issue  raised  by  the  cross-complaint  was 
submitted  to  and  tried  by  the  jury  without  objection 
as  well  as  the  issue  of  the  liability  of  the  defendants 
to  the  plaintiff  presented  by  the  complaint. 

Section  1269  Bums  1914,  §1212  R.  S.  1881,  pro- 
vides: "When  any  action  is  brought  against  two  or 
more  defendants  upon  a  contract,  any  one  or  more  of 
the  defendants  being  surety  for  the  others,  the  surety 
may,  upon  a  written  complaint  to  the  court,  cause  the 
question  of  suretyship  to  be  tried  and  determined  upon 
the  issue  made  by  the  parties  at  the  trial  of  the  cause, 
or  at  any  time  before  or  after  the  trial,  or  at  a  subse- 
quent term;  but  such  proceedings  shall  not  affect  the 
proceedings  of  the  plaintiff." 

While  the  question  of  suretyship  may  be  put  in  issue 

and  be  tried  and  determined  at  the  trial  of  the  principal 

cause,  or  before  or  after  such  trial,  and  the  ques- 

3.  tion  does  not  necessarily  affect  the  case  of  the 
plaintiff,  yet  as  to  all  parties  who  are  in  court 
on  the  complaint,  where  the  issue  presented  by  the 
cross-complaint  is  related  to  the  subject-matter  of  the 
complaint,  it  has  been  held  that  such  parties  need  not 
have  process  served  upon  them  to  appear  and  answer 
iSUch  cross-complaint,  and  that  it  is  the  duty  of  the  par- 
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ties  so  in  court  to  take  notice  thereof  without  further 
summons  or  notice,  and  where  they  actually  participate 
in  the  trial  of  the  case,  either  with  or  without  an  an- 
swer  to  such  cross-complaint,  they  are  bound  by  the 
judgment  rendered  thereon.  Bevier  v.  Kahn  (1887), 
111  Ind.  200,  12  N.  E.  169 ;  Bowman  V.  Citizens'  Nat. 
Bank  (1900),  25  Ind.  App.  38,  46,  56  N.  E.  39;  Lewis 
V.  Borts field  (1881),  75  Ind.  390,  393;  Jenkins  V. 
Newman  (1890) ,  122  Ind.  99, 102,  23  N.  E.  683 ;  Eisman 
V.  Whalen  (1906),  39  Ind.  App.  350,  355,  79  N.  E.  514, 
1072;  Montgomery  v.  Vickery  (1887),  110  Ind.  211, 
11  N.  E.  38;  Thompson  V.  Harlow  (1897),  150  Ind. 
450,  452,  50  N.  E.  474;  Clements  V.  Davis  (1900),  155 
Ind.  624,  631,  57  N.  E.  905. 

Lewis  V.  Bortsfield,  supra,  was  a  partition  suit  in 
which  one  of  the  defendants  filed  a  cross-complaint  in 
which  she  alleged  that  she  was  the  owner  in  fee  of  an 
undivided  interest  in  the  real  estate,  and  prayed  for 
partition  thereof.  There  was  no  sunmions  on  the  cross- 
complaint  and  no  appearance  or  answer  thereto  by  one 
of  the  defendants,  and  on  appeal  it  was  contended  by 
such  defendant,  the  appellant  in  the  Supreme  Court, 
that  the  judgment  was  not  binding  upon  him  because 
there  was  no  appearance  to  or  issue  upon  the  cross- 
complaint,  and  the  court  in  disposing  of  the  question 
said :  "It  is  clear  that  appellant's  failure  to  answer,  or 
join  issue  upon,  the  cross-complaint  of  Susannah  Go- 
ings, affords  him  no  ground  for  the  reversal  of  the  judg- 
ment below;  after  trial,  without  objection  on  that 
ground,  although  no  answer  was  filed  to  the  cross-com- 
plaint, it  will  be  regarded  and  held,  on  appeal,  as  if 
an  answer  in  denial  had  been  filed.  Casad  V.  Hold- 
ridge,  50  Ind.  529;  Purdue  V.  Stevenson,  54  Ind.  161; 
Bass  V.  Smith,  61  Ind.  72.  Nor  will  the  alleged  fact, 
that  there  was  no  appearance  by  appellant  to  the  cross- 
comnlaint.  afford  him  anv  ground  for  the  reversal  of 
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the  judgment.  He  appeared  fully  in  the  action,  as 
shown  by  the  record,  both  before  and  after  the  filing  of 
the  cross-complaint,  and  was  bound  therefore,  to  take 
notice  of  the  cross-complaint,  without  the  issue  and  the 
service  of  process  thereon.  It  is  only  where  one  of  two 
or  more  defendants,  after  personal* service,  makes  de- 
fault in  the  original  action,  and  another  defendant  files 
a  cross-complaint,  setting  up  new  matter  not  apparent 
on  the  face  of  the  original  complaint,  that  the  defaulting 
defendant  must  be  served  with  process  issued  on  such 
cross-complaint,  before  any  judgment  by  default  can 
be  taken  or  rendered  against  him  on  such  cross-com- 
plaint." 

In  Bowman  V.  Citizens'  Nat  Bank,  supra,  this  court 
reviewed  the  decisions  on  the  subject  of  a  cross-com- 
plaint against  parties  already  in  court  and  applied  the 
rule  stated  in  Lends  v.  Bortsfield,  supra,  to  the  question 
of  suretyship  where  the  parties  were  present  at  the  trial 
and  held  that  the  court  had  jurisdiction  to  determine 
the  issue  presented  by  the  cross-complaint,  although 
no  process  was  issued  thereon  and  no  answer  was  filed 
thereto. 

An  appellate  court  will  look  to  the  whole  record  to 

determine  the  theory  upon  which  a  case  was  tried  and 

disposed  of  in  the  lower  court.    Blanchard,  etc., 

4.  Furniture  Co.  V.  Colvin  (1903) ,  32  Ind.  App.  398, 
402,  69  N.  E.  1032;  Hobbs  V.  Tovm  of  Eaton 

(1906),  38  Ind.  App.  628,  630,  78  N.  E.  333;  Shew  V. 
Hews  (1891),  126  Ind.  474,  476,  26  N.  E.  483.      - 

The  trial  court  and  all  the  parties  having  proceeded 

on  the  theory  of  determining  the  rights  and  liabilities  of 

the   defendants  to  Milligan's  suit  as  between 

5.  themselves  as  well  as  the  liability  of  such  de- 
'    f endants  to  the  plaintiff,  the  appellees  in  this  ap- 
peal by  so  proceeding  without  objection  or  motion  to 
the  contrary  will  be  held  to  have  waived  an  answer  by 
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appellant  to  their  cross-complaint  against  her,  and  the 
same  will  be  considered  at  issue  by  the  general  denial 
which  the  law  directs  to  a  pleading  under  such  condi- 
tions. Buchanan  v.  Berkshire  Life  Ins.  Co.  (1884),  96 
Ind.  510,  516;  Helm  V.  First  Nat.  Bank  (1883),  91  Ind. 
44,  47;  Hose  v.  Allwein  (1883),  91  Ind.  497,  501;  John- 
son V.  Briscoe  (1884),  92  Ind.  367;  Smith  V.  McDonald 
(1911),  49  Ind.  App.  464,  467,  97  N.  E.  556. 

Until  the  question  of  suretyship  is  judicially  deter- 
mined all  defendants  to  the  judgment  are  deemed  pri- 
marily liable  to  the  plaintiff  and  cannot  claim 

6.  the  statutory  rights  of  sureties  until  they  have 
obtained  an  adjudication  thereof  in  their  favor. 

Bowman  V.  Citizens^  Nat.  Bank,  supra,  47;  Knopf  V. 
Morel,  supra;  Voss  v.  Lewis  (1890),  126  Ind.  155,  157, 
25  N.  E.  892;  Oglebay  V.  Todd  (1905),  166  Ind.  250, 
254,  76  N.  E.  238. 

The  general  verdict  finds  all  the  defendants,  appel- 
lant and  appellees,  equally  and  jointly  liable  without 
any  distinction,  modification,  or  conditions  as  to  whose 
propert}'^  should  be  first  exhausted.  The  judgment  is 
properly  in  accordance  with  the  verdict.  There  was  no 
motion  to  have  the  jury  find  specifically  on  the  issue  of 
the  cross-complaint,  to  modify  or  change  the  judgment, 
for  a  new  trial  or  for  a  venire  de  novo. 

The  rule  is  well  established  that  eversrthing  which 

might  have  been  determined  under  the  issues  in  a  cause 

will   be   presumed   to    have   been    adjudicated. 

7.  Mitten  V.  CaswelURunyan  Co.   (1912),  52  Ind. 
App.  521,  526,  99  N.  E.  47,  and  cases  cited. 

Kilander  v.  Hoover  (1887),  111  Ind.  10,  14,  11  N.  E. 
796;  McBumie  V.  Seaton  (1887),  111  Ind.  56,  59,  12 
N.  E.  101. 

Appellees  by  their  cross-complaint  brought  into  the 
original  case  the  issue  between  them  and  appellant, 
and  the  record  shows  that  such  issue  was  actually 
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8.  submitted  to  and  tried  by  the  jury.    The  ques- 
tion comes  to  us  in  this  case  not  simply  as  one 

which  might  have  been  determined  under  the  issues, 
but  one  which  was  actually  an  issue  in  the  case,  sub- 
mitted to  and  tried  by  the  jury.  The  judgment  ren- 
dered makes  all  the  defendants  equally  and  jointly  li- 
able for  the  debt.  It  remains  uimiodified  and  no  appeal 
was  taken  from  it.  Where  a  question  is  once  litigated 
by  the  parties,  the  judgment  rendered,  though  errone- 
ous, cannot  be  amended  or  impaired  in  a  collateral  at^ 
tack.  The  case  is  readily  distinguishable  from  those 
suits  where  the  issues  tried  deal  only  with  the  liability 
of  the  defendants  to  the  plaintiff,  and  where  no  issue 
of  suretyship  between  the  defendants  is  presented  or 
tried.  Montgomery  V.  Vickery,  supra;  Mitten  V.  Cos- 
weUr-Runyan  Co.,  supra;  Kilander  V.  Hoover,  supra. 

While  the  statute,  supra,  speaks  of  sureties  only,  it 

is  remedial  in  character  and  should  receive  a  liberal 

construction  to  advance  the  remedy  the  legisla- 

9.  ture  intended  to  provide  for  all  those  who  came 
within  the  purview  of  the  act.     On  principle  it 

would  seem  that  it  should  apply  to  all  cases  where  some 
of  the  defendants  are  primarily  liable  and  others  only 
secondarily  liable,  but  it  is  a  statutory  right  and  ordi- 
narily is  available  only  to  those  who  come  within  the 
purview  of  the  act.  Whether  the  language  of  the  stat^ 
ute  is  broad  enough  to  warrant  the  general  rule  that 
one  who  is  a  regular  indorser  of  paper  after  it  is  in 
circulation  may  avail  himself  of  the  remedy  provided 
by  the  statute,  over  the  objection  of  other  defendants 
to  the  suit,  we  need  not  decide,  for,  as  above  indicated, 
appellants  brought  the  issue  into  the  case,  and  it  was 
actually  tried  without  objection  by  any  one.  Having 
presented  the  issue  and  it  having  been  tried,  they  can- 
not in  a  collateral  attack  or  on  appeal  avoid  the  effects 
of  such  adjudication.    As  bearing  on  the  interpreta- 
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fion  and  application  of  the  statute  see  the  following: 
Lacy  V.  Lofton  (1866),  26  Ind.  324;  Core  V.  Wilson 
(1872),  40  Ind.  204,  208;  Harshman  V.  Armstrong 
(1873),  43  Ind.  126,  132;  Nurre  V.  Chittenden  (1877), 
56  Ind.  462,  464;  WiUiams  V.  Fleenor  (1881),  77  Ind. 
36 ;  Bowman  v.  Citizens*  Nat.  Bank,  supra;  Clements  V. 
Vanausdall  (1913),  180  Ind.  490,  494,  103  N.  E.  343; 
Porter  V.  Huie  (1910),  94  Ark.  333,  126  S.  W.  1069,  28 
L.  R.  A.  (N.  S.)  1039,  notes;  Sheldon,  Subrogation  (2d 
ed.)  §§181, 182;  1  Daniels,  Negotiable  Instruments  (6th 
ed.)  §§703,  703a,  704;  Altoona,  etc.,  Bank  v.  Dunn 
(1892),  151  Pa.  228,  25  AtL  80,  31  Am.  Dec  742»  745, 
and  notes. 

The  record  in  this  case  presents  an  anomalous  situa- 
tion. It  indicates  that  appellant  was  primarily  liable 
as  surety  on  the  note  sued  upon  by  Milligan  and 

10.  that  appellees  were  regular  indorsers.  The  in- 
structions and  interrogatories  clearly  indicate 
that  the  issues  of  appellees'  cross-complaint  were  sub- 
mitted to  and  tried  by  the  jury.  The  judgment  ren- 
dered did  not  give  to  appellees  the  relief  they  were  en- 
titled to  obtain,  but  the  issues  presented  the  question  of 
their  rights,  and,  having  been  once  tried  and  deter- 
mined, they  cannot  be  again  litigated.  Armstrong  v. 
Harshman  (1878),  61  Ind.  52,  54,  28  Am.  Rep.  665. 
To  attempt  to  do  so  in  this  suit  would  be  a  collateral  at- 
tack on  that  judgment  and  would  be  unavailing.  The 
judgment  in  the  former  case  should  have  covered  the 
question  of  appellees'  secondary  liability,  as  against  ap- 
pellant, but  it  does  not  do  so,  and  we  must  accept  it  as 
it  is.  Starkey  v.  Starkey  (1905),  166  Ind.  140,  142,  76 
N.  E.  876.  From  this  it  follows  that  under  the  judg- 
ment rendered  in  the  original  suit  appellant  and  appel- 
lees are  primarily  liable,  and  payment  of  the  judgment 
by  appellant  entitled  her  to  enforce  contribution  against 
appellees. 
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The  facts  stated  in  the  special  answer  do  not  consti- 
tute a  defense  to  appellant's  cause  of  action,  and  the 
couri  erred  in  overruling  appellant's  demurrers  to  the 
second  paragraph  of  the  answer  of  each  of  the  appellees 
to  her  complaint. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain appellant's  motion  for  a  new  trial,  to  sustain  the 
demurrers  aforesaid,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Ibach,  P.  J.,  Dausman,  Caldwell,  Batman  and  Hottel, 
JJ.,  concur. 

Note.— Reported  in  116  N.  E.  433. 


Allen  et  al.  v.  Powell. 

[No.  9,528.    Filed  February  23,  1917.    Rehearing  denied  June 
29,  1917.    Transfer   denied  November  13,  1917.] 

1.  New  Trial.— Motwn  for. — Time  for  FiUng. — 5taettt«.— Under 
§587  Bums  1914,  Acts  1913  p.  848,  providing  that  application 
for  a  new  trial  may  be  made  at  any  time  within  thirty  days 
from  the  time  the  verdict  or  decision  is  rendered,  but,  if  the 
term  of  court  is  adjourned  before  the  expiratioif  of  the  thirty- 
day  i>eriod,  the  motion  may  be  filed  in  the  office  of  the  clerk 
of  the  court,  and  not  afterwards,  where  the  term  at  which 
judgment  was  rendered  adjourned  and  a  new  term  convened 
within  the  thirty>day  period,  the  motion  for  new  trial  was 
properly  filed  with  the  court,  the  proviso  for  filing  with  the 
clerk  applying  only  when  l^e  motion  is  filed  during  vacation 
and  within  the  thirty  days  allowed  by  the  statute,    p.  604. 

2.  EvTOENCE. — Res  Gestae. — ^In  an  action  to  quiet  title,  where 
plaintiff  claimed  that  her  grantee  wrongfully  obtained  pos- 
session of  the  deed,  which  was  signed  and  acknowledged  but 
blank  as  to  the  grantee,  and  inserted  his  own  name  in  the  blank 
left  for  that  of  the  grantee,  plaintiff  was  properly  permitted 
to  testify  to  statements  made  by  such  grantee,  in  the  absence 
of  defendants,  on  the  occasion  of  her  visit  to  his  office  to  dis- 
cuss  a  proposed  sale  of  the  land  by  him  for  her,  such  statements 
being  res  gestae,    p.  609. 

8.  Trial. — Instructions. — "When.*' — ^In  an  action  to  quiet  title, 
where  plaintiff  contended  that  her  grantee  wrongfully  procured 
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the  deed  and  inserted  his  name  as  srrantee,  an  instruction  that 
the  burden  was  on  grantee  to  prove  her  contention,  ''but  when 
she  has  done  so,  no  other  person  can  grain  any  rights"  under 
the  deed,  is  not  erroneous  as  assuming  that  plaintiff  had  sus- 
tained the  burden  of  proof,  the  word  when  being  used  in  the 
sense  of  "provided,"  or  "if."    p.  610. 

4.  Deeds. — Delivery, — Wrongful  Posseasion, — ^Where  one  steals 
a  deed  to  land  and  wrongfully  inserts  his  name  as  grantee, 
there  is  no  delivery,    p.  612. 

5.  Deeds. — Delivery, — ^Where  the  owner  of  land  voluntarily  left 
a  deed,  which  was  properly  signed  and  acknowledged  but  blank 
as  to  the  grantee,  in  her  agent's  possession  so  that  he  might 
hold  it  for  her  until  the  abstracts  were  examined,  and  a  con- 
veyance might  be  subsequently  completed  by  her,  there  was  no 
delivery  to  the  agent,    p.  612. 

6.  Deeds. — Delivery, — Wrongful  Poaseaaion. — A  writing  in  the 
form  of  a  deed  that  passes  into  the  possession  of  the  named 
grantee  without  the  knowledge,  consent,  or  acquiescence  of  the 
grantor,  and  with  no  intent  to  deliver  it,  is  ineffectual  to  pass 
title  to  the  grantee,    p.  612. 

7.  Estoppel. — Estoppel  by  Silence, — A  person  may  be  estopped 
by  his  silence,  where  it  is  his  duty  and  there  is  opportunity  for 
him  to  speak,  or  by  his  passivity  where  an  obligation  and  an 
opportunity  to  act  exists,  but  he  must  have  knowledge  of  the 
facts  and  his  rights,    p.  614. 

8.  Estoppel. — Estoppel  by  Acquiescence. — ^In  an  action  to  quiet 
title,  where  it  appeared  that  plaintiff  executed  a  deed,  which 
was  blank  as  to  the  grantee,  and  left  it  with  her  agent,  who 
wrongfully  filled  in  his  own  name  and  sold  the  land,  the  situa- 
tion was  sufficient  to  present  an  issue  for  the  Jury  as  to 
whether  plaintiff  was  estopped  by  her  conduct  in  not  immedi- 
ately asserting  her  rights  to  deny  the  validity  of  the  deed  as 
against  innocent  purchasers  who  acquired  title  subsequently  to 
her  discovery  of  the  agent's  action,    p.  614. 

9.  Estoppel. — Equitable  Estoppel. — ^Where  one  of  two  innocent 
persons,  each  guiltless  of  an  intentional  moral  wrong,  must 
suffer  a  loss  occasioned  by  the  wrongful  conduct  of  another, 
the  loss  must  be  borne  by  him  whose  conduct  enabled  the  in- 
jury to  be  inflicted,    p.  614. 

10.  Estoppel. — Estoppel  by  LcLches. — ^Where  a  person  named  as 
grantee  in  a  deed,  of  which  there  is  no  legal  delivery,  wrong- 
fully obtains  possession  of  it  and  causes  it  to  be  recorded,  the 
grantor,  on  acquiring  knowledge  of  the  facts,  is  required  to 
act  promptly  to  prevent  innocent  third  persons  from  acting  to 
their  prejudice  in  relying  on  the  record,  and  by  failing  to  do 
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so  such  grantor  will  be  estopped  by  laches  from  asserting  his 
title  against  an  innocent  purchaser,    p.  615. 

11.  Estoppel. — Burden  of  Proof, — One  relying  on  estoppel  has 
the  burden  of  establishing  all  the  facts  necessary  to  constitute 
it.    p.  616. 

12.  Estoppel. — Estoppel  by  Laches, — Burden  of  Proof, — Inr 
etruction, — In  an  action  to  quiet  title,  where  it  appeared  that 
grantor  knew  that  she  had  not  delivered  the  deed  therefor, 
but  that  her  grantee  had  fraudulently  procured  such  deed 
and,  after  inserting  his  own  name  as  grantee,  had  it  recorded, 
and  she  remained  inactive  for  several  weeks  after  acquiring  full 
knowledge  of  the  facts,  during  which  time  conveyance  was 
made  to  innocent  purchasers,  who  relied  on  the  record,  such 
facts  were  sufficient  prima  facie  to  constitute  estoppel,  and  the 
burden  was  upon  the  grantor  to  show  any  mitigating  facts  and 
circumstances  to  avoid  the  estoppel,  so  that  an  instruction  that 
the  burden  was  on  the  innocent  purchasers  to  prove  that  there 
was  no  such  mitigating  circumstances  was  srroneous.    p.  616. 

From  Johnson  Circuit  Court;  William  E.  Deupree, 
Judge. 

Action  by  Malvina  Powell  against  Oscar  N.  Allen  and 
others.  From  a  judgment  for  plaintiff,  the  defendants 
appeal.    Reversed. 

Remy  &  BerryhUl,  for  appellants. 
Bingham  &  Bingham,  for  appellee. 

Caldwell,  J. — ^The  appellee  brought  this  action  in 
the  Superior  Court  of  Marion  county,  to  quiet  her  title 
to  lots  Nos.  28,  29,  30,  31,  32,  33,  34,  35  and  36  in  the 
Crestline  addition  to  the  city  of  Indianapolis.  The 
complaint  is  in  two  paragraphs,  the  first  declaring  on 
a  legal  title,  and  the  second  on  an  equitable  title.  The 
Aliens  disclaimed.  Appellants  Clarence  H.  and  Mary 
E.  Beard  and  Mary  J.  Glynn  answered  by  general  de- 
nial. The  cause  was  venued  to  the  Johnson  Circuit 
Court,  where  a  trial  resulted  in  a  verdict  and  judgment 
for  appellee,  quieting  her  title  as  prayed.  The  errors 
presented  and  discussed  arise  on  the  overruling  of  the 
motion  for  a  new  trial. 
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A  preliminary  matter  must  be  considered :    Appellee 

insists  that  the  motion  for  a  new  trial  was  not  filed  as 

required  by  the  statute,  and  that  as  a  conse- 

1.  "  quence,  appellants  cannot  be  heard  to  complain  of 
the  court's  action  in  overruling  it.  The  statute 
as  amended  in  1913  governs.  Acts  1913  p.  848,  §587 
Bums  1914.  The  statute  is  in  substance  that  an  ap- 
plication for  a  new  trial  may  be  made  at  any  time  within 
thirty  days  from  the  time  when  the  verdict  is  rendered, 
there  being  a  proviso  that  if  the  term  of  court  is  ad- 
journed before  the  expiration  of  such  period,  the  motion 
may  be  filed  in  the  clerk's  office  within  such  period,  but 
not  afterwards.  The  facts  are  as  follows:  The  ver- 
dict was  returned  at  the  February  term,  1914,  of  the 
trial  court.  At  the  March  term  and  within  the  thirty- 
day  period  appellants  applied  for  a  new  trial  in  the 
usual  manner  by  presenting  and  filing  the  motion  in 
open  court.  Appellee*  contends  that,  notwithstanding 
that  the  interim  between  the  two  terms^  had  passed, 
and  although  court  had  convened  for  the  March  term, 
appellants  were  authorized  to  file  the  motion  only  in  the 
clerk's  office,  and  that  the  presenting  and  filing  of  it  in 
open  court,  it  not  having  theretofore  been  filed  in  the 
clerk's  office,  was  without  warrant  of  law. 

Since  1881,  and  prior  to  the  amendment  of  1913,  the 
period  of  time  within  which  an  application  for  a  new 
trial  might  be  made  depended  somewhat  on  the  length 
of  the  term  of  court  at  which  the  verdict  or  decision  was 
rendered,  and  the  extent  of  the  vacation  immediately 
subsequent  thereto.  The  duration  of  the  terms  of  court 
and  of  intervening  vacations  is  not  uniform  in  the  vari- 
ous circuits  or  in  many  instances  in  the  same  circuit, 
certain  terms  and  vacations  in  any  year  being  longer 
than  others.  It  resulted  under  such  prior  statutes  that 
there  was  a  lack  of  uniformity  in  the  length  of  the  pe- 
riod within  which  a  party  litigant  might  apply  for  a 
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new  trial.  We  think  it  apparent  that  the  legrislative 
purpose  that  actuated  the  amendment  of  1913  was  a 
reduction  of  the  practice  to  uniformity  in  the  matter 
indicated,  to  the  end  that  litigation  might  thereby  be  ex- 
pedited and  moved  to  its  conclusion.  Hence  the  es- 
tablishing of  the  thirty-day  period. 

A  statute  yet  in  force,  and  which  governs  in  the  ordi- 
nary application  for  a  new  trial,  provides  that  "the  ap- 
plication must  be  by  motion  upon  written  causes  filed 
at  the  time  of  making  the  motion.''  §562  R.  S.  1881, 
§588  Bums  1914.  Under  such  statute,  and  the  stat- 
utes in  force  prior  to  the  amendment  of  1913  fixing  the 
time  within  which  an  application  for  a  new  trial  might 
be  made,  it  was  held  that  a  motion  for  a  new  trial  must 
be  presented  to  and  entered  by  the  court,  and  that  the 
mere  filing  of  it  with  the  clerk  was  not  sufficient. 
Emison  V.  Shephard  (1889),  121  Ind.  184,  22  N.  E.  883; 
Levey  v.  Bigelow  (1893),  6  Ind.  App.  677,  34  N.  E.  128. 
Such  statutes  authorized  an  application  for  a  new  trial 
only  in  term  time.  It  is  therefore  apparent  under  such 
statutes  as  interpreted  that  a  requirement  that  the  mo- 
tion be  presented  to  the  court  deprived  a  party  litigant 
of  none  of  his  rights.  But,  as  we  have  indicated,  the 
amendment  of  1913  fixes  a  definite  time  limit  within 
which  such  application  must  be  made,  or  not  at  all. 
Under  the  amendment  all  the  thirty-day  period  is  avail- 
able. But  the  whole  or  a  substantial  part  of  the  period 
may  fall  in  vacation.  Under  such  circmnstances  to  re- 
quire that  the  motion  be  presented  to  the  court  would 
in  some  instances  entirely  and  in  other  instances  very 
materially  limit  the  rights  of  a  party  desiring  to  move 
for  a  new  trial,  as  otherwise  fixed  by  the  amendment, 
and  hence  the  necessity  for  the  provision  that,  if  the 
term  of  court  has  adjourned  before  the  expiration  of 
the  thirty-day  period,  the  motion  may  be  filed  in  the 
clerk's  office  within  such  period.    The  thirty-day  pe- 
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nod  may  be  entirely  included  in  the  term  at  which  the 
verdict  or  decision  is  rendered,  or  it  may  extend  into 
the  succeeding  vacation,  or  it  may  reach  across  such 
vacation  into  the  succeeding  term.  The  proviso  of  the 
amendment  does  not  purport  to  apply  to  the  first  case. 
Literally,  such  proviso  may  be  broad  enough  to  cover 
the  second  and  third  cases.  Such  a  broad  interpreta- 
tion, however,  is  not  necessary  in  order  that  full  effect 
may  be  given  to  the  evident  legislative  purpose  that  all 
the  thirty-day  period  be  available  to  the  party  mov- 
ing for  a  new  trial.  Where  all  the  period  limited  comes 
within  the  term  at  which  the  verdict  or  decision  is  ren- 
dered, the  application  should  be  made  to  the  court. 
Where  a  part  of  such  period  extends  into  the  succeeding 
vacation,  the  application,  if  made  at  such  term,  should 
be  made  to  the  court ;  if  made  in  that  part  of  the  period 
that  falls  in  vacation,  the  motion  may  be  filed  in  the 
clerk's  ofiice  as  specified  by  the  amendment.  If  the 
thirty-day  period  extends  into  the  succeeding  term,  the 
application,  if  made  at  such  term  but  within  such  pe- 
riod, should  be  made  to  the  court.  Such  a  holding  gives 
full  effect  to  the  amendment  of  1913,  construed  in  the 
light  of  the  legislative  purpose  that  gave  rise  to  it,  and 
also  gives  effect  to  §588,  supra,  as  construed  by  the 
courts,  modifying  it  only  to  the  extent  necessary  to 
carry  out  such  legislative  purpose.  It  follows  that  the 
application  for  a  new  trial  here  was  made  in  the  proper 
manner,  and  that  the  ruling  on  the  motion  is  before  us 
for  review. 

An  understanding  of  the  questions  presented  and  dis- 
cussed under  the  motion  for  a  new  trial  necessitates 
a  statement  of  the  facts.  The  material  part  of  the  evi- 
dence is  substantially  as  follows :  On  and  prior  to  July 
21.  1913,  appellee  was  the  owner  of  the  lots  described 
in  the  complaint.  On  July  22, 1913,  an  instrument  pur- 
porting to  have  been  signed  and  acknowledged  by  ap- 
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pelloc,  and  purporting  also  to  convey  the  lots  from  ap- 
pellee to  Crawford,  was  recorded  in  the  recorder's  office 
of  Marion  county.  Such  instrument  is  the  deed  here- 
inafter described  as  having  been  signed  and  acknowl- 
edged by  appellee  in  blank  as  to  the  grantee.  The  evi- 
dence respecting  the  subsequent  apparent  conveyances 
of  the  lots  as  disclosed  by  the  deeds  of  record  in  the  re- 
corder's office  consisted  of  an  agreed  stipulation  at  the 
trial  not  entirely  clear  in  its  provisions,  but  to  the  fol- 
lowing effect:  July  28,  1913,  recorded  July  29,  1913, 
Crawford  to  Allen,  all  the  lots;  August  26,  1913,  re- 
corded August  27,  1913,  Allen  and  Mary  N.  Allen,  his 
wife,  to  Beard,  all  the  lots ;  August  30,  1913,  recorded 
September  4,  1913,  Beard  and  Mary  E.  Beard,  his  wife, 
to  Mary  J.  Glynn,  describing  part  of  the  real  estate  in 
controversy;  August  30,  1913,  recorded  September  5, 
1913,  Beard  and  wife  to  Josephine  Fickle,  lot  No.  31. 
Appellee  commenced  this  action  September  6, 1913,  and 
on  that  day  duly  filed  lis  pendens  notice.  The  stipu- 
lated agreement  respecting  apparent  conveyances  and 
the  proceedings  affecting  the  lots  subsequently  to  Sep- 
tember 6,  1913,  was  in  substance  as  follows:  Septem- 
ber 23,  1913,  recorded  November  6,  1913,  Beard  and 
wife  to  Harry  C.  Gauker,  lots  Nos.  32,  33,  34,  35  and  36. 
September  10,  1913,  Mary  E.  Beard  commenced  an  ac- 
tion against  Gauker  and  wife  to  establish  and  fore- 
close a  purchase-money  lien  against  the  lots  last  named, 
and  duly  filed  a  Us  pendens  notice.  Fickle  and  the 
Gaukers  were  not  made  parties  to  this  proceeding.  The 
evidence,  at  least  inferentially,  establishes  that  no  one 
actually  occupied  the  lots  and  that  actual  possession  did 
not  follow  any  of  the  conveyances. 

Appellee  lived  at  Newcastle.  Crawford  maintained 
an  office  at  Indianapolis,  where  he  was  doing  business  as 
the  Crawford  Land  Company.  Appellee  was  not  ac- 
quainted with  him.    Through  an  advertisement  she  got 
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into  communication  with  him,  resulting  in  his  inform- 
ing her  by  letter  that  he  had  a  purchaser  for  the  lots 
at  $8,000.  By  arrangement  with  him,  she  came  to  his 
office  July  21,  1913,  for  the  purpose  of  consunmiating 
the  sale  and  conveyance  of  the  lots  to  the  unknown 
purchaser.  Prior  thereto  by  direction  of  Crawford,  she 
had  caused  abstracts  of  title  to  the  lots  to  be  brought 
down  to  date.  She  also  caused  a  warranty  deed,  blank 
as  to  the  grantee,  to  be  prepared,  and  signed  and  ac- 
knowledged it.  Arriving  at  Crawford's  office,  she  in- 
troduced herself,  and  delivered  the  abstracts  to  him. 
Crawford  said  he  would  have  to  send  them  to  Chicago 
for  examination,  and  directed  her  to  return  on  Friday, 
July  25.  Appellee  testified  that  at  Crawford's  request 
she  took  the  deed  from  a  small  hand  satchel,  in  which 
she  was  carrying  it,  and  handed  it  to  him  for  examina- 
tion. After  inspecting  it,  he  returned  it  to  her,  and 
she  placed  it  in  the  satchel.  She  testified  to  circum- 
stances affording  Crawford  an  opportunity  surrepti- 
tiously to  take  the  deed  from  the  satchel.  When  she 
left  the  office  she  carried  the  satchel  with  her,  believing, 
as  she  testified,  that  it  contained  the  deed.  Subse- 
quently Crawford  communicated  with  her,  and  directed 
her  to  return  Tuesday,  July  29,  to  complete  the  convey- 
ance. She  called  at  Crawford's  office  on  that  day,  but 
did  not  see  him.  Returning  the  next  day,  she  talked 
with  Mr.  Pixler,  who  was  Crawford's  attorney,  and 
occupied  an  office  with  him,  and  informed  him  in  sub- 
stance that  she  had  come  to  complete  the  conveyance. 
Pixler  sent  for  Mr.  Berryhill,  Allen's  attorney,  and  the 
three  of  them  went  to  the  recorder's  office,  where  Mr. 
Berryhill  got  the  deed  which  appellee  had  theretofore 
signed  and  acknowledged,  and  appellee  thereupon  ad- 
mitted that  she  had  signed  and  acknowledged  it.  The 
deed  had  originally  been  prepared  by  filling  the  blanks 
therein  in  typewriting.    When  Berryhill  presented  it  to 
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her  at  the  recorder's  office,  it  appeared  that  Crawford's 
name  had  been  inserted  in  typewriting  as  grantee,  the 
printing  being  similar  in  color  to  that  used  in  the 
preparation  of  the  deed.  The  deed  had  also  been  re- 
corded. Pixler  informed  appellee  that  Crawford  had 
sold  the  lots  and  absconded.  Appellee  testified  that  she 
did  not  know  that  Crawford  had  the  dejed  until  she  went 
to  the  recorder's  office;  that  she  had  not  delivered  it 
to  him  at  any  time,  except  temporarily,  as  above  stated, 
and  that  she  had  not  received  any  consideration  for  the 
conveyance.  She  testified  also  that  Mr.  Pixler  and  Mr. 
Berryhill  and  his  law  partner,  Mr.  Remy,  and  others 
informed  her  that  her  only  remedy  was  to  prosecute 
Crawford,  as  he  had  conveyed  the  premises  to  innocent 
parties.  These  gentlemen,  with  others,  testified  that 
appellee  admitted  that  she  had  voluntarily  left  the  deed, 
blank  as  to  grantee,  in  Crawford's  hands.  The  evi- 
dence was  sharply  conflicting  on  the  question  of  whether 
she  did  leave  the  deed  in  Crawford's  possession,  or 
whether  he  obtained  the  possession  of  it  without  her 
knowledge.  On  July  28, 1913,  Crawford  traded  the  lots 
to  Allen,  and  received  as  consideration  a  large  diamond, 
and  a  conveyance  of  other  real  estate,  subject  to  a  mort- 
gage, and  a  small  sum  of  money.  In  this  transaction 
Pixler  acted  as  attorney  for  Crawford,  and  Remy  and 
Berryhill  as  attorneys  for  Allen.  Subsequently  other 
conveyances  were  made  as  hereinbefore  set  out.  There 
was  evidence  tending  to  show  that  Allen  and  his  gran- 
tees in  succession,  who  are  parties  to  this  proceeding, 
were  innocent  purchasers  of  the  lots. 

Appellants  complain  of  the  court's  action  in  permit- 
ting appellee,  as  a  witness,  to  testify  to  statements  made 
by  Crawford  to  appellee  on  the  occasion  of  her 

2.  visit  to  his  office  on  July  21,  and  in  the  absence 
of  appellants.  These  statements  were  in  sub- 
VOL.  65—39 
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stance  that  when  she  handed  him  the  abstracts  he  said 
he  would  have  to  send  them  to  Chicago  for  examina- 
tion ;  that  he  asked  her  to  return  to  his  office  at  a  named 
time,  and  that  he  asked  her  whether  she  brought  the 
deeds  with  her.  We  might  very  consistently  dispose 
of  the  questions  raised  respecting  the  hearing  of  this 
testimony  by  holding  the  admission  harmless,  if  errone- 
ous, but  we  do  not  believe  there  was  any  error  in  hear- 
ing it.  These  statements  accompanied  and  explained 
certain  acts  and  transactions  relevant  to  matters  in 
issue.  These  acts  and  transactions  were  the  delivery 
of  the  abstracts  to  Crawford,  the  postponing  of  the  con- 
summation of  the  conveyance  to  a  subsequent  day,  and 
the  fact  that  Crawford  had  knowledge  of  the  existence 
of  the  deed,  and  that  he  had  it  in  his  possession.  It  is 
not  contended  that  the  court  improperly  heard  testi- 
mony respecting  these  acts  and  transactions.  The  first 
and  second  statements  are  explanatory  of  the  necessity 
of  appellee's  second  visit  to  the  office,  and  were  per- 
haps indicative  of  a  purpose  on  Crawford's  part  to  ob- 
tain title  to  appellee's  property  by  improper  means. 
The  third  statement,  the  inquiry  about  the  deed,  is 
explanatory  of  appellee's  act  in  delivering  it  at  least 
temporarily  into  Crawford's  possession.  The  state- 
ments were  so  closely  connected  with  acts  done  and 
transactions  had  as  to  be  res  gestae,  and  therefore  prop- 
erly heard.  Jones,  Evidence  (2d  ed.)  §358;  10  R.  C. 
L.  794,  983. 

Appellants  contend  that  the  court  erred  in  the  thir- 
teenth instruction,  given  on  its  own  motion.    This  in- 
struction is  to  the  effect  that  the  burden  was  on 
3.    appellee  to  prove  her  claim  that  the  deed  was  ob- 
tained from  her  surreptitiously,  the  name  of  the 
grantee  inserted,  and  the  deed  placed  of  record  without 
her  knowledge  or  consent,  "but  when  she  has  done  so, 
no  other  person  can  gain  any  rights  under  iV    The  in- 
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struction  does  not  deal  with  the  question  of  estoppel. 
The  sole  objection  urged  against  it  is  that  by  the  quoted 
portion  the  court  assumed  that  appellee  had  proven  that 
the  deed  was  obtained  from  her  surreptitiously,  etc. 
Appellants  do  not  correctly  interpret  the  instruction. 
The  meaning  assigned  to  the  word  "when"  determines 
the  question.  This  word,  is  frequently  used  in  the  sense 
of  "provided,"  "in  case  of,"  "and  if,"  or  "if."  40  Cyc 
920  and  notes.  In  our  judgment  it  is  so  used  here.  Ap- 
pellants use  the  word  "when"  in  this  sense  in  points 
5,  8  and  9  in  their  brief.  The  instruction  under  con- 
sideration means  in  substance  "but  if  she  has  done  so," 
etc.  It  does  not  assume.  It  is  an  illustration  of  those 
instructions  that  are  correct  as  far  as  they  go.  To  be 
entirely  complete  in  its  dealing  with  the  subject-matter, 
it  should  contain  a  proposition  in  effect  that  if  appel- 
lee failed  to  make  the  proof  indicated,  other*  persons 
might  gain  rights  under  the  deed.  The  alternative 
proposition  was  presented  by  other  instructions. 

The  sixth  instruction  given  at  appellee's  request  is  as 
follows :  "One  of  the  contentions  of  the  defendants  is 
that  plaintiff  on  the  31st  day  of  July,  1918,  learned  that 
the  deed  in  question  had  been  properly  recorded,  and 
that  she  took  no  steps  to  recover  the  property  in  ques- 
tion or  to  give  notice  of  her  claim  to  same  until  Sep- 
tember 6th,  1913,  and  that  as  to  those  taking  title  sub- 
sequent to  July  31st,  1913,  plaintiff  is  estopped.  But 
before  such  knowledge  on  the  part  of  plaintiff  can  be 
held  to  have  estopped  her  it  must  appear  that  plaintiff 
knew  or  ought  to  have  known,  under  the  circumstances 
of  this  particular  case,  of  her  legal  rights  in  the  prem- 
ises in  time  to  have  taken  the  action  necessary  on  her 
part  to  have  protected  said  defendants,  and  the  burden 
of  proving  such  knowledge  on  the  part  of  plaintiff  is 
upon  said  defendants." 

Appellants  contend  that  by  this  instruction  the  court 
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erroneously  placed  upon  them  the  burden  of  proof  as 
indicated.  As  we  have  said,  appellee,  on  July  21, 1913, 
signed  and  acknowledged  the  deed,  in  blank  as  to  the 
grantee.  On  or  about  July  31,  she  learned  that  Craw- 
ford's name  had  been  inserted  as  grantee,  that  he  had 
executed  a  deed  to  Allen,  and  that  both  deeds  had  been 
placed  on  record.  Appellee  at  no  time  authorized  the 
insertion  of  Crawford's  name  as  grantee  or  the  convey-, 
ance  of  the  premises  to  Allen.  There  is  no  controversy 
respecting  these  facts.  There  is  controversy  as  to 
whether  appellee  voluntarily  left  the  deed  in  Crawford's 
possession,  or  whether  he  obtained  it  in  some  improper 
manner,  and  without  her  knowledge  and  consent.  She 
testified  to  the  latter  state  of  facts.  She  was  not  cor- 
roborated. A  number  of  witnesses,  including  persons 
apparently  disinterested,  testified  to  statements  and  ad- 
missions tending  to  establish  the  former  state  of  facts. 
There  was  also  some  substantive  evidence  to  that  end. 
If  Crawford  stole  the  deed,  and  wrongfully  in- 

4.  serted  his  name  as  grantee,  such  facts,  of  course, 
would  not  constitute  a  delivery  of  the  deed.  If 
appellee  voluntarily  left  the  deed  in  Crawford's 

5.  possession,  and  it  was  so  left  for  the  sole  purpose 
that  he  might  hold  it  for  her  until  the  abstracts 

were  examined  and  approved,  and  that  the  conveyance 
to  the  undisclosed  purchaser  might  be  completed  by  her 
at  a  subsequent  visit,  a  delivery  of  the  deed  to  Craw- 
ford as  grantee  was  not  contemplated  or  intended. 
Under  neither  supposition  then  was  there  a  delivery  of 
the  deed.  A  valid  delivery  of  a  deed  consists  of  an  act 
and  an  intent.  Stokes  v.  Anderson  (1889),  118  Ind. 
533,  21  N.  E.  331,  4  L.  R.  A.  313.  Here,  under  the 
one  supposition,  both  the  act  and  the  intent  were  lack- 
ing; under  the  other,  a  delivery  was  not  intended.  A 
writing  in  the  form  of  a  deed  that  passes  into  the 

6.  possession  of  the  named  grantee,  without  the 
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knowledge,  consent,  or  acquiescence  of  the  grantor, 
and  with  no  intent  thereby  to  deliver  it>  "is  no 
more  effectual  to  pass  title  to  the  grantee  than  if  it 
were  a  total  forgery,  although  the  instrument  may  be 
spread  upon  the  record,  and  innocent  purchasers  are 
not  protected/'  Henry  v.  Carson  (1884),  96  Ind.  412; 
Fitzgerald  V.  Goff  (1884),  99  Ind.  28;  Schaefer  v.  Pur- 
viance  (1902),  160  Ind.  63,  66  N.  E.  154.  It  follows 
that  neither  Crawford  nor  his  grantees  in  succession 
can  base  a  valid  title  upon  the  instrument  signed  and 
acknowledged  by  appellee,  unless  the  surrounding  facts 
and  circumstances  enforce  the  application  of  some 
countervailing  equity  to  that  end.  The  court  by  the 
instruction  under  consideration  recognized  the  existence 
of  such  an  equity  as  an  abstract  principle,  and  guided 
the  jury  in  its  application  to  this  case.  The  facts  by 
which  such  equity  is  aroused,  if  at  all,  are  as  follows : 
Appellee,  although  she  had  full  knowledge  on  or  about 
July  31  respecting  the  state  of  the  record  in  the  re- 
corder's office,  took  no  steps  prior  to  September  6  to 
protect  herself  or  those  that  might  thereby  be  misled, 
or  at  least  the  record  here  is  silent  as  to  any  such  steps 
taken  by  her.  Certain  other  facts  also  should  be  con- 
sidered in  determining  the  ultimate  question  of  whether 
the  court  by  the  instruction  under  consideration  erred 
in  placing  the  burden  of  proof  on  appellants,  as  indi- 
cated. These  facts  are  as  follows:  Certain  attorneys 
who  represented  Crawford  and  Allen  respectively  in 
the  transaction  by  which  the  former  executed  the  deed 
to  the  latter,  testified  that  on  July  31  they  informed  ap- 
pellee that  her  sole  remedy  was  a  prosecution  of  Craw- 
ford. Other  attorneys  on  that  day  advised  her  that 
they  were  uncertain  as  to  her  remedy.  The  attorneys 
of  both  classes  testified  that  they  based  their  advice  on 
statements  made  by  appellee  to  them  that  she  voluntar- 
ily left  the  deed  in  Crawford's  possession. 
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A  person  may  be  estopped  by  his  silence,  where  it  is 

his  duty  and  there  is  an  opportunity  for  him  to  speak, 

or  by  his  passivity  where  there  exists  an  obliga- 

7.  tion  and  an  opportunity  to  act.  Such  application 
of  the  principle  of  estoppel  is  sometimes  charac- 
terized as  estoppel  by  silence  or  by  standing  by.  In 
order  that  such  an  application  of  the  principle  may  be 
effectively  invoked,  it  is  essential  that  the  person 
charged  have  knowledge  of  the  facts  and  of  his  rights. 
Anderson  V.  Hubble  (1884),  93  Ind.  570,  47  Am.  Rep. 
394;  10  R.  C.  L.  692;  Bigelow,  Estoppel  (6th  ed.)  648. 

It  is  a  conceded  fact  that  regardless  of  the  means 

8.  by  which  Crawford  possessed  himself  of  the  deed 
involved  here,  appellee,  on  or  about  July  31,  had 

full  knowledge  of  the  state  of  the  record  in  the  re- 
corder's office,  and  that  some  innocent  person  might  be 
deceived  to  his  injury  thereby.  Such  a  situation  is  suf- 
ficient to  present  the  question  recognized  by  the  court 
in  the  instruction  under  consideration,  whether  appellee 
is  estopped  by  her  conduct  on  that  occasion  and  subse- 
quently thereto  to  deny  the  validity  of  the  deed  as  against 
innocent  purchasers.  The  solution  of  the  question  de- 
pends on  the  attending  facts  and  circumstances  not 
clearly  revealed  by  the  record  before  us.  It  is  also  a 
familiar  principle  in  equity  that  where  one  of  two 

9.  innocent  persons,  each  guiltless  of  an  intentional 
moral  wrong,  must  suffer  a  loss  occasioned  by 

the  wrongful  conduct  of  another,  the  loss  must  be  borne 
by  that  one  of  the  two  persons  who  by  his  conduct 
enabled  the  involved  injury  to  be  inflicted.  Moore  v. 
Moore  (1887),  112  Ind.  149,  13  N.  E.  673.  2  Am.  St. 
170;  Lticas  v.  Owens    (1888),   113  Ind.  521,   16  N. 

E.  196.  The  evidence  here,  as  we  have  said, 
8.    tends  to  establish  that  appellants  were  innocent 

purchasers,  and  consequently  that  they  were  not 
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guilty  of  any  wrongful  or  negligent  conduct  through 
which  the  occasion  of  loss  arose.  If  the  deed  was  stolen 
from  appellee  through  no  fault  of  hers  and  placed  of 
record  without  her  knowledge  or  consent,  it  cannot  be 
said  that  prior  to  the  time  when  she  obtained  knowl- 
edge of  the  facts  she  was  guilty  of  any  wrongful  or  neg- 
ligent conduct  resspecting  it.  If  she  entrusted  the  deed 
to  Crawford,  it  can  very  consistently  be  argued  that  the 
resultant  loss  to  some  one  was  occasioned  by  her  agency. 
In  either  case,  she  having  acquired  full  knowledge  of 
the  facts  on  or  about  July  31,  the  question  is  presented 
whether  her  conduct  or  inaction  thereafter  under  all 
the  circumstances,  including  the  element  of  time, 
amounted  to  such  negligence  or  such  a  breach  of  duty 
owing  to  others  as  that  it  may  be  said  that  she  by  her 
conduct  enabled  the  injury  to  be  inflicted,  and  that  as  a 
consequence  she  was  estopped  to  deny  the  validity  of 
the  deed  as  against  appellants. 

It  has  frequently  been  held  that  where  a  person 
named  as  grantee  in  a  deed,  in  the  absence  of  a  legal 
delivery  or  of  an  intent  to  deliver  it,  wrongfully 
10.  obtains  possession  of  it  and  causes  it  to  be  re- 
corded, the  grantor,  having  or  obtaining  knowl- 
edge of  the  facts,  is  required  to  take  steps  promptly  to 
prevent  innocent  third  persons  from  acting  to  their 
prejudice  in  reliance  on  the  record,  and  that  by  failing 
to  do  so,  such  grantor  will  be  held  guilty  of  such  laches 
or  such  negligent  conduct  as  will  stand  as  a  barrier  to 
his  asserting  title  as  against  such  an  innocent  pur- 
chaser. See  the  following:  Mays  v.  Shields  (1903), 
117  Ga.  814,  45  S.  E.  68;  Pittman  v.  Sofley  (1872),  64 
111.  155;  Haven  v.  Kramer  (1875),  41  la.  382;  McCorv- 
neU  V.  Rowland  (1900),  48  W.  Va.  276,  37  S.  E.  586; 
CosteUo  V.  Meade  (1878),  55  How.  Prac.  (N.  Y.)  356; 
Johnson  V,  Erlandson  (1905),  14  N.  D.  518, 105  N,  W, 
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722;  Breeze  V.  Brooks  (1892),  22  L.  R.  A.  256,  note; 
Quick  V.  MiUigan  (1886),  108  Ind.  419,  9  N.  E.  392,  58 
Am.  Rep.  49,  In  a  number  of  the  foregoing  some  im- 
portance is  attached  to  the  fact  that  possession  followed 
the  conveyances  involved,  but  we  do  not  regard  such 
element  as  controlling  where,  as  here,  the  real  estate 
conveyed  is  unoccupied  and  no  person  is  in  the  actual 
visible  possession  of  it. 

Appellants  relied  on  estoppel  to  defeat  appellee's 

claim.    The  burden  was  therefore  on  them  to  establish 

all  the  facts  necessary  to  constitute  it,    16  Cyc 

11.  1 ;  10  R.  C.  L.  845.  Appellee  knew  on  July  31 
that  the  record  title  had  been  in  Crawford  and 
that  it  was  then  in  Allen.    She  knew  also  that 

12.  she  had  not  conveyed  the  lots.  She  was  inactive 
for  several  weeks  and  in  the  meantime  appel- 
lants had  parted  with  their  money  and  property  on  the 
faith  of  the  record.  These  facts  were  established.  In 
our  judgment  they  were  sufficient  prima  facie  to  consti- 
tute estoppel.  If  there  were  mitigating  circumstances 
excusing  appellee,  and  from  a  consideration  of  which 
it  might  not  be  said  that  she  was  guilty  of  negligence 
in  the  premises  and  that  therefore  estoppel  might  not 
be  invoked  against  her,  they  were  peculiarly  within  her 
knowledge.  The  court  by  the  instruction  under  con- 
sideration placed  on  appellants  the  burden  of  establish- 
ing the  nonexistence  of  such  mitigating  circumstances. 
It  is  our  judgment  that  as  to  such  mitigating  facts  and 
circumstances,  if  they  existed,  it  was  incumbent  on  ap- 
pellee to  go  forward  with  the  proof,  and  as  a  conse- 
quence, especially  in  view  of  the  state  of  the  evidence' 
generally,  that  the  court  erred  in  the  instruction.  "De- 
lay in  the  assertion  of  a  right,  unless  satisfactorily  ex- 
plained, operates  in  equity  as  evidence  of  assent,  ac- 
quiescence or  waiver."  ConneU  v.  ConneU  (1889),  32 
W.  Va.  319,  9  S.  E.  252. 
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Other  questions  presented  are  not  decided  as  they 
may  not  arise  on  a  new  trial. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  motion  for  a  new  trial. 

Note. — Reported  in  115  N.  E.  96.  Estoppel:  by  acquiescence, 
134  Am.  St.  1024,  16  Cyc  773;  by  silence,  16  Cyc  759;  by  laches, 
16  Cyc  761. 


Looney  v.  Prest-0-Lite  Company. 

[No.  9,610.    Filed  November  14,  1917.] 

1.  Master  and  Servant. — Relation  of  Parties. — Employes  of 
Independent  Contractor. — Where  the  owner  of  a  building 
which  is  being  erected  by  a  general  contractor  engages  another 
contractor  to  install  the  heating  apparatus  and  plumbing,  and 
such  contractor  subcontracts  with  another  to  install  the  plumb- 
ing, a  workman  employed  by  such  subcontractor  is  the  servant 
of  an  independent  contractor  and  not  of  the  owner,    p.  622. 

2.  Master  and  Servant. — ReUUion  of  Parties. — Undisputed 
Questions  of  Fa^U — Province  of  Court. — ^Where  the  facts  re- 
lating to  the  employment  of  a  servant  are  undisputed,  the  ques- 
tion as  to  who  is  the  employer  is  a  proposition  of  law  to  be 
declared  by  the  court,    p.  622. 

3.  Negligence. — Proof. — Res  Ipsa  Loquitur. — Applicability. — 
Although  there  are  instances  where  the  proof  of  negligence 
sufficient  to  make  a  prima  facie  case  under  the  doctrine  of  res 
ipsa  loquitur  may  be  supplied  by  a  presumption  arising  from 
the  occurrence  of  the  injury,  in  such  cases  it  must  appear  that 
the  instrumentality  which  inflicted  the  injury  was  in  control 
of  the  defendant,  subject  to  his  use  and  inspection,  and  that 
the  accident  was  one  which  in  the  ordinary  experience  of  man- 
kind would  not  have  happened  except  for  the  negligence  of  the 
defendant  or  of  others  for  whose  negligence  he  is  legally  re- 
sponsible, and,  if  the  injuiy  might  have  resulted  from  any  one 
of  many  causes,  the  complaining  party  must  exclude  by  a  fair 
preponderance  of  the  evidence  the  operation  of  those  causes 
for  which  the  defendant  is  under  no  legal  obligation,    p.  622. 

'4.  Master  and  Servant. — Injury  to  Servant  of  Independent 
Contractor. — Liability. — Where  an  owner  of  realty  engages  an 
independent  contractor  to  erect  a  building  or  other  structure, 
and  the  contract  requires  the  performance  of  work  intrin- 
sically or  necessarily  dangerous,  the  owner  may  be  held  liable 
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to  third  persons  and  the  contractor's  employes  injured  during 
the  progress  of  the  work.    p.  623. 

5.  Master  and  Servant. — Injury  to  Servant  of  Independent 
Contractor.  —  Liability.  —  Violation  of  Law, — An  owner  of 
realty,  who  engages  an  independent  contractor  to  erect  a  build- 
ing or  other  structure,  may  be  held  liable  to  third  persons  and 
the  contractor's  employes  injured  in  the  course  of  construction, 
where  the  work  is  being  done  in  violation  of  law  or  creates  a 
nuisance,  or  the  injury  results  from  some  affirmative  act  or 
negligence  of  the  owner,    p.  623. 

6.  Master  and  Servant. — Independent  Contractors. — Injury  to 
Servant. — Liability. — Res  Ipsa  Loquitur. — Where  a  landowner 
engaged  an  independent  contractor  to  erect,  during  freezing 
weather,  a  reinforced  concrete  building  according  to  approved 
plans  prepared  by  a  competent  architect,  and  an  independent 
contractor  to  install  the  heating  apparatus  and  the  plumbing, 
and  the  latter  subcontracted  with  another  to  install  the  plumb- 
ing, an  employe  of  such  subcontractor  injured  in  a  collapse  of 
the  building  could  not,  in  an  action  against  the  owner,  recover 
on  the  theory  of  res  ipsa  loquitur  merely  because  of  the  fall  of 
the  structure,  and,  in  the  absence  of  proof  that  the  erection  of 
a  concrete  building  during  freezing  weather  was  necessarily 
or  inherently  dangerous,  or  that  the  collapse  of  the  building 
resulted  from  some  affirmative  act  or  negligence  of  the  owner, 
the  defense  that  the  work  was  being  done  by  an  independent 
contractor  was  available,    p.  624. 

7.  Appeal. — Review. — Harmless  Error. — Where,  in  an  action  for 
personal  injuries,  there  could  be  no  recovery  by  plaintiff  under 
the  undisputed  evidence,  intervening  errors  were  harmless, 
p.  627. 

8.  Appeal. — Review. — Harmless  Error. — Exclusion  of  Evidence. 
— In  an  action  for  personal  injuries  sustained  in  a  collapse  of 
a  building  being  erected  for  the  owner  by  an  independent  con- 
tractor, the  exclusion  of  a  municipal  ordinance  requiring  per- 
mits to  be  obtained  for  the  erection  of  buildings,  and  of  evi- 
dence that  defendant  had  failed  to  comply  with  the  ordinance 
was  harmless,  where  there  was  no  evidence  tending  to  show  a 
causal  connection  between  the  violation  of  the  ordinance  and 
plaintiff's  injury,    p.  628. 

From  Boone  Circuit  Court;  WiUett  H.  Parr,  Judge. 

Action  by  William  J.  Looney  against  the  Prest-0-Lite 
Company.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 
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Ray  W.  Adney  and  George  W.  Galvin,  for  appellant. 
John  S.  BerryhiU,  Bernard  Korbly  and  WUlard  New, 
for  appellee. 

Felt,  J, — Suit  for  damages  for  personal  injury 
brought  by  appellant  against  appellee.  To  the  com- 
plaint in  three  paragraphs  appellee  filed  answer  in  gen- 
eral denial  and  a  special  paragraph,  in  which  it  alleges 
in  substance  that  appellant  was  injured  by  the  collapse 
of  a  building  which  fell  while  in  the  process  of  con- 
struction ;  that  the  building  was  being  constructed  by  an 
independent  contractor  and  appellant  when  injured  was 
working  in  said  building  and  was  employed  by  one  Louis 
B.  Skinner,  a  subcontractor,  who  had  contracted  with  W. 
H.  Johnson  and  Son  Company  to  do  all  the  plumbing  in 
said  building;  that  W.  H.  Johnson  and  Son  Company 
were  independent  contractors  who  had  entered  into  a 
contract  with  appellee  to  furnish  all  material  and  labor 
for  the  plumbing  and  heating  of  said  building  and  com- 
plete the  same  according  to  the  plans  and  specifications 
therefor  by  a  specified  time. 

After  the  issues  were  formed  the  venue  of  said  cause 
was  changed  to  the  Boone  Circuit  Court  where  the  case 
was  tried.  At  the  close  of  appellant's  evidence,  on  ap- 
pellee's motion,  the  court  instructed  the  jury  to  return 
a  verdict  for  appellee,  which  was  accordingly  done.  Ap- 
pellant's motion  for  a  new  trial  was  overruled,  an  ex- 
ception reserved,  and  judgment  was  rendered  on  the 
verdict,  from  which  this  appeal  was  taken. 

The  error  assigned  and  relied  on  for  reversal  is  that 
the  court  erred  in  overruling  appellant's  motion  for  a 
new  trial.  A  new  trial  was  asked  on  the  ground  that 
the  verdict  of  the  jury  is  not  sustained  by  sufficient  evi- 
dence; that  the  court  erred  in  instructing  the  jury  to 
return  a  verdict  for  the  defendant,  and  in  sustaining 
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appellee's  objection  to  the  introduction  of  certain  evi- 
dence offered  by  appellant. 

The  building  mentioned  in  this  suit,  and  many  of  the 
essential  facts,  are  identical  with  those  considered  in 
the  case  of  Prest-O-Lite  Co.  v.  Skeel  (1914),  182  Ind. 
593,  106  N,  E.  365,  Ann.  Cas.  1917A  474. 

Appellant  alleges  that  the  plans  for  the  building  were 
prepared  by  an  architect,  for  the  construction  of  a  rein- 
forced concrete  building  of  a  certain  kind,  and  that  the 
contract  was  let  for  a  building  of  a  different  type  of 
construction  from  that  provided  by  the  plans  and  speci- 
fications ;  that  the  contract  was  for  a  two-story  building, 
and  after  the  building  was  partly  constructed  a  third 
story  was  added;  that  on  December  6,  1911,  while  the 
roof  of  the  building  was  being  placed  thereon,  the  build- 
ing collapsed  and  fell;  that  appellant  at  the  time  was 
in  the  lower  part  of  the  building  working  as  a  plumber 
and  was  caught  and  severely  injured. 

Appellant  also  charges  that  appellee  entered  upon  the 
construction  of  said  building  in  the  month  of  November, 
1911;  that  the  construction  of  such  a  building  at  that 
season  of  the  year  was  and  is  inherently  dangerous; 
that  at  that  time  the  construction  of  such  buildings  was 
only  in  the  experimental  stages;  that  appellee  knew, 
or  by  the  exercise  of  ordinary  care  could  have  known, 
of  the  extra  perils  and  inherent  dangers  incident  to 
the  construction  of  a  concrete  building  at  that  season 
of  the  year. 

The  substance  of  the  evidence  material  to  the  ques- 
tions presented  is  as  follows:  Appellee  employed  a 
competent  architect  who  prepared  complete  plans  and 
specifications  for  the  erection  of  a  reinforced  concrete 
building.  The  general  contract  was  let  to  Wolf  and 
Ewing,  competent  and  experienced  building  contractors. 
The  contract  for  the  plumbing  and  heating  was  let  by 
appellee  to  W,  H.  Johnson  and  Son  Company,  and  the 
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latter  sublet  the  plumbing  to  Louis  D.  Skinner,  a  compe- 
tent and  experienced  plumber,  who  employed  appellant 
to  work  as  a  plumber  and  who  was  so  working  for  him 
in  the  aforesaid  building  when  it  fell  and  injured  ap- 
pellant on  December  6,  1911,  Vernon  H.  Church  of 
the  local  office  of  the  Indianapolis  weather  bureau  testi- 
fied to  the  maximum  and  minimum  temperature  in  said 
city  from  October  20  to  December  6,  1911,  and  stated 
that  the  barometer  at  said  station  did  not  indicate  any 
seismic  disturbance  on  December  6,  1911.  Witnesses 
testified  to  the  effect  of  freezing  weather  on  concrete; 
that  Wolf  and  Ewing  had  previously  successfully  con- 
structed reinforced  concrete  buildings ;  that  many  con- 
crete buildings  are  constructed  in  the  winter  and  there 
are  many  ways  known  to  the  building  trade  for  protect- 
ing concrete  and  preventing  damage  in  cold  weather; 
that  a  number  of  reinforced  concrete  buildings  had  been 
successfully  erected  in  Indianapolis  prior  to  December, 
1911,  some  of  which  were  similar  in  plan  to  the  one 
which  collapsed  and  injured  appellant.  The  contract 
between  appellee  and  W,  H,  Johnson  and  Son  Company 
was  introduced  in  evidence,  and  shows  that  such  com- 
pany was  to  furnish  all  material  and  labor  and  complete 
the  heating  plant  and  the  plumbing  for  said  building  in 
accordance  with  the  plans  and  specifications  by  a  cer- 
tain date  for  a  specified  sum  of  money.  The  evidence 
also  shows  the  collapse  and  fall  of  the  building  and  ap- 
pellant's injury. 

Appellant  contends  that,  under  the  issues  and  the  evi- 
dence, he  (appellant)  was  employed  by  appellee 
"through  Johnson  and  Son  Company"  to  do,  plumbing 
in  said  building,  and  therefore  appellee  owed  him  the 
duty  of  furnishing  him  a  safe  place  to  work ;  that  the 
work  of  constructing  the  building  was  undertaken  at  a 
time  and  in  a  manner  that  made  it  inherently  danger- 
ous, all  of  which  was  known  to  appellee,  or  could  have 
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been  known  by  the  exercise  of  ordinary  care;  that  the 
rule  of  res  ipsa  loquitur  is  applicable,  may  be  invoked 
by  appellant,  and  requires  appellee  to  explain  the  cause 
of  the  fall  of  the  building  and  to  show  tiiat  it  was  not 
due  to  its  negligence,  in  order  to  avoid  liabilify. 

The  undisputed  evidence  shows  that  appellant  was 

employed  by  Mr.  Skinner,  the  subcontractor,  under  W. 

H.  Johnson  and  Son  Company,  who  had  con- 

1.  tracted  with  appellee  to  do  the  plumbing  and 
heating  provided  by  the  plans  for  the  building. 

Therefore  appellant  was  in  no  sense  an  employe  of  ap- 
pellee, but  must  be  held  to  be  the  servant  of  the  inde- 
pendent contractor.  The  arrangement  between  Skin- 
ner and  Johnson  and  Son  Company  did  not  change  the 
relation  of  appellant  to  appellee.  Johnson  and  Son 
Company,  on  the  facts  of  this  case,  cannot  be 

2.  held  to  hold  any  relation  to  appellee  other  than 
that  of  independent  contractor.  ^The  facts  are 

undisputed  and  the  proposition  therefore  resolves  itself 
into  one  of  law  to  be  declared  by  the  court.  Prest-O- 
Lite  Co.  V.  Skeel,  supra. 

Appellant  being  an  employe  of  an  independent  con- 
tractor, this  appeal  is  controlled  by  the  decision  of  the 
Supreme  Court  in  Prest-O-IAte  Co.  v.  Skeel,  supra,  un- 
less there  is  something  in  this  case  which  distinguishes 
it  from  the  former. 

The  facts  of  this  case  do  not  warrant  the  application 
of  the  rule  of  res  ipsa  loquitur.  This  question  was  con- 
sidered by  the  Supreme  Court  in  the  Skeel  case, 

8.  supra,  and  the  language  employed  is  applicable  to 
the  case  at  bar,  viz. :  '^Undoubtedly  there  are  in- 
stances where  the  proof  of  negligence  sufficient  to  make 
out  a  prima  facie  case  may  be  supplied  by  a  presumption 
that  arises  from  the  occurrence  of  the  injury.  But  in 
such  cases  it  must  appear  that  the  instrumentality  which 
inflicted  the  injury  was  in  the  control  of  the  defendant, 
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subject  to  his  use  and  inspection,  and  also  that  the  ac- 
cident was  one  which  in  the  ordinary  experience  of 
mankind  would  not  have  happened  unless  from  the  neg- 
ligence of  the  defendant,  or  that  of  others  for  whose 
negligence  he  is  legally  responsible.  Where  the  injury 
might  well  have  resulted  from  any  one  of  many  causes, 
the  plaintiff,  by  a  fair  preponderance  of  the  evidence, 
must  exclude  the  operation  of  those  causes  for  which  the 
defendant  is  under  no  legal  obligation.  The  thing 
which  causes  the  injury  must  be  shown  to  have  been 
under  the  management  of  the  defendant  before  the  doc- 
trine of  res  ipsa  loquitur  applies.  Indeed,  the  theory 
of  the  law  in  respect  to  this  doctrine  proceeds  from  the 
fact  that  the  management  or  control  of  that  which  oc- 
casioned the  injury  is  exclusively  within  the  power  of 
the  defendant  as  between  him  and  the  plaintiff,  and 
that  it  works  no  injustice  by  requiring  him  to  explain.'* 
Appellant  further  asserts  that  the  facts  of  this  case 
bring  it  under  an  exception  to  the  general  rule  appli- 
cable to  employes  of  independent  contractors  who 

4.  seek  to  recover  damages  for  personal  injuries 
from  the  owners  of  real  estate  for  whom  such 

contractors  have  undertaken  to  erect  buildings  or  other 
structures.  Such  owners  may  be  held  liable  to  a  third 
person  or  an  employe  of  such  independent  contractor 
in  several  instances,  among  which  are  cases  where  the 
contract  requires  the  performance  of  work  intrinsically 
or  necessarily  dangerous,  however  skilfully  performed. 
Likewise  in  cases  where  the  work  to  be  done  is 

5.  in  violation  of  law  or  creates  a  nuisance,  or 
where  the  injury  results  from  some  affirmative 

act  or  negligence  of  such  owner.  Murphy  v,  Altman 
(1898),  28  App.  Div.  472,  51  N.  Y.  Supp.  106,  108; 
Burke  V.  Ireland  (1898),  26  App.  Div.  487,  50  N.  Y. 
Supp.  869,  372;  Engel  v.  Eureka  Cluh  (1893),  137  N. 
Y.  100.  32  N.  E.  1052,  33  Am.  St.  692;  Laffery  v.  Gyp- 
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sum  Co.  (1910) ,  83  Kan.  349,  354,  111  Pac.  498, 45  L.  R. 
A.  (N.  S.)  930,  Ann.  Cas.  1912A  590;  GcMagher  V. 
Southwestern,  etc.,  Assn.  (1876),  28  La.  Ann.  943; 
Thomas  V.  Harrington  (1903),  72  N.  H.  45,  54  Atl.  285, 
65  L.  R.  A.  742,  and  notes;  Louisville,  etc.,  R.  Co.  V. 
Tow  (1901),  23  Ky.  Law  408,  63  S.  W.  27,  66  L. 
R.  A.  941;  Jacobs  v.  Fuller,  etc.,  Co.  (1902),  67  Ohio 
St.  70,  65  N,  E.  617,  65  L.  R,  A.  833;  Missouri,  etc.. 
Iron  Co.  V.  Ballard  (1909),  53  Tex.  Civ.  App.  110,  116 
S.  W.  93,  98;  Earl  v.  Reid  (1910),  18  Ann.  Cas.  1,  9; 
Stubley  v.  AUison  Realty  Co.  (1908),  124  App.  Div. 
162,  108  N.  Y.  Supp.  759,  763;  2  Dillon,  Mun.  Corp. 
(4th  ed.)  §1029;  1  Thompson,  Com.  Law  of  Neg.  (2d 
ed.)  §§621,  627,  652;  26  Cyc  1084;  16  Am.  and  Eng. 
Ency.  Law  192. 

There  is  nothing  in  the  evidence  tending  to  show  that 

the  work  which  appellee  contracted  to  have  done  in  the 

erection  of  the  building  or  in  the  plumbing  or 

6.  heating,  was  inherently  or  necessarily  dangerous, 
however  skilfully  done,  or  that  appellee  was  in 
any  way  responsible  for  the  collapse  and  fall  of  the 
building.  There  is  no  proof  that  the  plans  were  de- 
fective and  that  the  building  collapsed  because  of  such 
defects;  no  proof  that  appellee  retained  any  control 
over  the  building  or  the  several  independent  contractors 
other  than  compliance  with  their  several  contracts  as  to 
the  results  to  be  obtained,  or  that  it  interfered  with  the 
work  or  assumed  any  authority  or  did  any  affirmative 
act  which  could  in  any  way  have  operated  as  a  contribu- 
ting or  proximate  cause  of  the  collapse  and  fall  of  tiie 
building. 

Appellant  apparently  relies  upon  the  following  facts : 
The  building  was  constructed  of  reinforced  concrete; 
the  contract  required  the  work  to  be  done  in  the  fall 
and  early  winter  when  the  concrete  was  liable  to  be 
frozen  and  there  was  freezing  weather  before  Decem- 
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ber  6,  1911.  The  original  contract  was  for  a  two-story 
building,  which  was  changed  to  three  stories  and  the 
building  was  so  erected ;  the  building  collapsed  and  fell 
on  December  6,  1911,  while  the  roof  was  being  placed 
thereon,  and  there  is  no  definite  proof  of  the  cause  of 
the  collapse. 

The  evidence  shows  witiiout  dispute  that  the  plans 
were  prepared  originally  for  a  three-story  building  and 
that  though  the  original  contract  called  for  the  erection 
of  a  two-story  building,  the  change  made  while  the 
building  was  in  the  process  of  construction  was  made 
in  conformity  with  the  plans  and  specifications ;  that 
the  several  contracts,  including  the  contract  for  the 
heating  and  plumbing,  were  changed  or  supplemented 
to  cover  the  work  required  by  the  addition  of  the  third 
story  prior  to  the  time  the  building  collapsed  and  fell ; 
that  the  plumbing  and  heating  contracts  contemplated 
and  required  work  of  the  kind  appellant  was  doing  when 
injured  to  be  done  while  the  building  was  being  con- 
structed by  the  general  contractors.  The  evidence 
tends  to  show  that  freezing  may  or  may  not  be  injurious 
to  concrete  construction,  depending  on  the  way  the  work 
is  managed  and  the  way  the  concrete  is  protected  and 
cared  for  after  it  becomes  a  part  of  the  structure.  The 
undisputed  evidence  also  shows  that  prior  to  the  erec- 
tion of  the  building  in  question  concrete  buildings  had 
been  erected  in  Indianapolis,  in  the  winter  time;  that 
good  results  had  been  secured  and  the  buildings  were 
safe  and  substantial  structures. 

Reduced  to  its  last  analysis  the  contention  of  appel- 
lant is  that  to  contract  for  the  erection  of  a  reinforced 
concrete  building  to  be  constructed  by  competent  and 
experienced  builders  of  such  structures,  according  to 
approved  plans  and  specifications  prepared  by  a  skilled 
and  competent  architect,  with  no  control  of  the  build- 
VOL.  65—40 
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ing  or  work  reserved  to  the  owner,  the  work  to  be  done 
at  a  season  of  the  year  when  freezing  weather  may  be 
expected,  makes  the  work  so  inherently  and  necessarily 
dangerous,  as  to  take  the  transaction  out  of  the  opera- 
tion of  the  general  rule  applicable  to  injuries  received 
by  workmen  employed  by  independent  contractors,  and 
brings  it  under  the  exception  whereby  the  owner  of 
such  building  may  be  held  liable  to  such  employe  for  an 
injury  received  on  account  of  the  fall  of  such  building, 
notwithstanding  the  work  was  let  to  independent  con- 
tractors and  was  done  in  pursuance  of  such  contracts. 

Giving  appellant  the  benefit  of  the  evidence  most  fa- 
vorable  to  him  and  all  the  inferences  that  may  reason- 
ably be  drawn  therefrom,  on  the  facts  of  tiie  case  as 
presented,  this  court  is  not  warranted  in  holding  that 
the  case  comes  within  the  exception  to  the  general  rule 
aforesaid,  and  therefore  holds  that  the  undisputed  evi- 
dence shows  that  appellee  is  not  liable  to  appellant  for 
the  reason  that  appellant  was  at  the  time  of  his  injury 
employed  by  an  independent  contractor  and  engaged  in 
performing  services  for  such  contractor  in  the  due  exe- 
cution of  his  contract  with  appellee. 

The  evidence  shows  that  appellee  in  undertaking  to 
erect  such  building  at  the  season  of  the  year  the  work 
was  undertaken  was  following  the  custom  or  usage  es- 
tablished by  competent  and  experienced  builders  of  such 
structures.  Therefore  no  inference  of  inherent  or  nec- 
essary hazards  incident  to  such  work  can  be  drawn 
ai^inst  it,  unless  the  work  of  erecting  such  structures 
generally  is  so  inherently  and  necessarily  dangerous  as 
to  invoke  the  exception  to  the  general  rule  aforesaid, 
and  we  find  no  authority  anywhere  that  would  sanction 
such  a  holding.  In  1  Thompson,  Com.  on  the  Law  of 
Negligence  §652,  the  learned  author  in  speaking  of  the 
exception  to  the  general  rule  aforesaid,  says :  "It  is  but 
another  expression  of  the  principle  to  say  that  if,  ac- 
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cording  to  previous  knowledge  and  experience,  the  work 
which  the  proprietor  engages  the  contractor  to  do  is 
inherently  dangerous  to  third  persons,  and  likely  to 
lead  to  mischief,  however  carefully  performed,  it  will 
be  incumbent  upon  him  to  foresee  such  mischief,  and 
to  take  precautions  against  it."  In  §650,  the  same 
author  says:  "It  is  merely  another  way  of  stating 
the  preceding  proposition  to  say  that  the  proprietor 
is  liable,  on  the  principle  of  being  answerable  for  his 
own  negligence,  where  the  injury  proceeds  from  the 
nature  of  the  work  itself,  and  not  from  the  manner  in 
which  the  independent  contractor  has  executed  it.  If, 
for  any  reason,  the  nature  of  the  work  is  such  that  when 
done  in  the  ordinary  mode,  it  is  necessarily  or  naturally 
injurious,  in  a  legal  sense,  to  a  third  person,  the  pro- 
prietor must  answer  to  him  in  damages  for  it." 

As  already  pointed  out,  the  rule  of  res  ipsa  loquitur 
does  not  apply  to  this  case.  Johnson  and  Son  Company 
was  an  independent  contractor.  Skinner,  for  whom  ap- 
pellant was  working,  was  a  subcontractor  under  John- 
son and  Son  Company.  There  is  no  evidence  tending 
to  show  that  the  work  covered  by  the  contracts  was 
inherently  or  necessarily  more  dangerous  than  the  work 
of  constructing  such  buildings  generally.  Appellee  re- 
tained no  control  over  the  building  or  work,  and  was 
only  interested  in  the  ultimate  results  required  by  the 
several  contracts.  It  committed  no  affirmative  act  of 
negligence.  The  evidence  not  only  fails  to  show  that 
appellee  was  in  any  way  responsible  for  the  collapse 
and  fall  of  the  building,  but  it  fails  to  show  what  caused 
the  building  to  fall  and  leaves  the  matter  to  speculation 
and  conjecture.  In  this  situation  there  can  be 
7.  no  recovery  by  appellant  against  appellee,  and  in- 
tervening errors,  if  any,  are  not  available  to  re- 
verse the  judgment.  Since  the  undisputed  evidence 
shows  there  can  be  no  recovery,  the  trial  court  did  not 
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err  in  directing  the  verdict.  State,  ex  rel.  v.  State 
Board,  etc.  (1909),  173  Ind.  706,  710,  91  N.  E.  338; 
Marion  Shoe  Co.  v.  Evpley  (1913),  181  Ind.  219,  222, 
104  N.  E.  65,  Ann,  Cas.  1916D  220 ;  Casement  v.  Brotun 
(1892),  148  U.  S.  615,  13  Sup.  Ct.  672,  37  L,  Ed.  582; 
Hart  V.  Washington  Park  Club  (1895),  157  111.  9,  41  N. 
E.  620,  29  L.  R.  A.  492,  48  Am.  St.  298;  Bjomson  V. 
Saccone  (1899),  88  111.  App.  6,  11;  CaUan  v.  Pugh 
(1900),  54  App.  Div.  545,  66  N.  Y.  Supp.  1118;  Laffery 
V.  Gypsum  Co.,  supra;  Jacobs  v.  Fuller,  etc.,  Co.,  supra; 
Symons  v.  Road  Directors  (1907),  105  Md.  254,  65  Atl. 
1067;  Petrie  v.  SnuiU  Realty  Co.  (1910),  141  App.  Div. 
681,  125  N.  Y.  Supp.  937;  Weilbacher  v.  Putts  Co. 
(1914),  123  Md.  249,  91  Atl.  343,  Ann.  Cas.  1916C  115; 
Trim  V.  Fore  River  Ship  Bldg.  Co.  (1912) ,  211  Mass.  593, 
98  N.  E.  591;  Fink  V.  Shade  (1901),  66  App.  Div.  105, 
72  N.  Y.  Supp.  821;  Griff  en  V.  Mardce  (1901),  166  N. 
Y.  188,  59  N.  E.  925,  52  L.  R.  A.  922,  82  Am.  St.  630. 

Appellant  also  asserts  that  the  trial  court  excluded 
from  the  evidence  a  municipal  ordinance  requiring  per- 
mits to  be  taken  out  for  the  erection  of  buildings 

8.  in  the  city  of  Indianapolis.  It  is  also  claimed 
that  no  permit  was  taken  out  for  the  erection  of 
the  third  story  of  the  building,  and  that  the  violation  of 
such  ordinance  was  negligence  per  se,  and  the  ruling  of 
the  court  excluding  the  ordinance  was  harmful  to  ap- 
pellant. 

Conceding  the  validity  of  the  ordinance  and  that  the 
court  erred  in  excluding  it,  the  ruling  does  not  consti- 
tute reversible  error,  for,  on  the  facts  of  the  case  as  pre- 
sented, there  is  no  evidence  tending  to  show  a  causal 
connection  between  the  alleged  violation  of  the  ordi- 
nance and  appellant's  injury.  Without  evidence  tend- 
ing to  show  such  causal  connection,  proof  of  such  ordi- 
nance and  its  violation  would  avail  nothing  in  appel- 
lant's behalf,  and  the  ruling,  if  erroneous,  would  not  be 
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harmful  to  appellant  or  constitute  reversible  error. 
Prest-0-Lite  Co.  v.  Skeel,  supra;  Switow  v.  McDaugal 
(1915),  184  Ind.  259,  261,  111  N.  E.  3. 
Judgment  affirmed. 

Note.— Reported  in  117  N.  E.  678.     See  under  (1,  5)  26  Cyc 
1567,  54  Am.  St.  91,  76  Am.  St.  384. 


Johnson  v.  First  National  Bank  of  Whiting. 

[No.  9,394.    Filed  November  14,  1917.] 

1.  Dismissal  and  Nonsuit. — Dismissal  of  Aetion. — ReiTistate" 
ment, — Proceedings, — Pleading, — Notice  to  Defendant, — Stat' 
tite.— Under  §405  Bums  1914,  §396  R.  S.  1881,  providing  that 
the  court  shall  relieve  a  party  from  any  judgment  taken  against 
him  through  his  mistake,  inadvertance,  surprise,  or  excusable 
neglect,  on  complaint  or  motion  Hied  within  two  years,  the  ap- 
plication to  be  relieved  from  a  judgment,  if  made  at  a  subse- 
quent term,  is  in  the  nature  of  a  new  proceeding,  and  the 
party  in  default  must  proceed  by  a  pleading  in  the  nature  of 
a  complaint,  and,  in  the  absence  of  an  appearance  by  the  op- 
posing party,  notice  is  required;  hence,  where  an  action  was 
dismissed  for  want  of  prosecution,  it  was  error  for  the  trial 
court  at  a  subsequent  term  to  restore  the  cause  to  the  docket 
on  the  verbal  application  of  plaintiff,  without  notice  to,  or 
appearance  by,  the  defendant,    p.  632. 

2.  Appeal. — Reserving  Questions  for  Review, — Exceptions, — 
When  Taken. — Statute, — Scope  and  Application. — Section  656 
Burns  1914,  §626  R.  S.  1881,  providing  that  a  party  objecting 
to  any  decision  of  the  court  must  except  at  the  time  the  de- 
cision is  made,  did  not  require  defendant  to  except  at  the  time 
to  an  order  restoring  to  the  docket  an  action  dismissed  at  a 
previous  term  for  want  of  prosecution,  where  the  order  was 
made  on  the  verbal  motion  of  plaintiff,  without  notice  to  or 
appearance  by  defendant,  since  the  court  did  not  have  juris- 
diction over  his  person,  so  that  the  ruling  on  the  motion  to 
redocket  was  not  binding  on  him.    p.  633. 

3.  Appeal. — Review. — Waiver  of  Error. — Necessity  of  Timely 
Exception, — Where  defendant,  knowing  that  the  case  had  been 
dismissed  and  restored  to  the  docket  at  a  subsequent  term  with- 
out notice  to  or  appearance  by  him,  and  that  a  default  judg- 
ment was  rendered  in  plaintiff's  favor,  moved  to  set  aside  the 
default  and  proceeded  to  defend  without  complaining  of  any 
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irregularities  in  the  prior  proceedings,  he  waived  any  error  in 
the  trial  court's  action  on  plaintiff's  motion  to  redocket  the 
cause,  and  the  ruling  on  such  motion  could  not  be  challenged 
by  defendant  for  the  first  time  by  an  assignment  of  error  on 
appeal,    p.  634. 

From  Lake  Superior  Court;  Charles  E.  GreenwaM, 
Judge. 

Action  by  First  National  Bank  of  Whiting  against 
August  H.  W.  Johnson  and  another.  From  a  judgment 
for  plaintiff,  the  defendant  named  appeals.    Affirmed. 

Meade  &  Royce,  for  appellant. 

F.  N.  Gavit  John  C.  HaU  and  Walter  H.  Smith,  for 
appellee. 

Caldwell,  J. — Appellee  brought  this  action  against 
appellant  and  Carl  Johnson  to  recover  on  an  assignment 
of  account  executed  by  the  latter  to  appellee,  and  di- 
rected to,  and  accepted  by,  appellant.  Process  was  not 
served  on  Carl  Johnson.  Appellant  filed  an  answer  in 
two  paragraphs.  On  December  19, 1913,  the  action  was 
dismissed  by  the  court  for  want  of  prosecution.  On 
February  2,  1914,  at  a  subsequent  term,  an  entry  was 
made  restoring  the  cause  to  the  docket,  the  entry  be- 
ing as  follows :  "Upon  motion  of  the  plaintiff  this  ac- 
tion is  now  restored  to  the  docket."  The  sole  error  as- 
signed and  relied  on  is  predicated  on  the  action  of  the 
court  in  restoring  the  cause  to  the  docket. 

It  will  be  observed  that  the  entry  does  not  disclose 
that  appellant  reserved  an  exception  to  the  ruling  com- 
plained of,  or  whether  the  appellant  was  in  court  or  had 
knowledge  of  such  ruling  at  the  time.  Nor  does  it  af- 
firmatively appear  that  appellee  filed  with  the  court  a 
complaint  or  motion  in  writing  that  formed  the  basis 
of  the  ruling  complained  of,  or  that  notice  of  any  such 
motion  was  served  on  appellant,  or  that  appellee  made 
a  showing  of  mistake,  inadvertance,  surprise,  or  excus- 
able neglect,  and  thus  appealed  to  the  court  to  be  re- 
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lieved  from  the  consequences  of  the  dismissal  of  the 
action. 

The  following  further  facts  should  be  considered :  On 
May  13,  1914,  the  cause  was  submitted  to  the  court  for 
trial ;  appellant  failed  to  appear  and  was  defaulted,  and 
judgment  rendered  against  him.  On  September  21, 
1914,  appellant  filed  a  motion  in  writing  to  set  aside 
such  default,  and  that  he  be  permitted  to  defend,  which 
motion  was  sustained,  and  the  default  set  aside  Febru- 
ary 1,  1915.  Subsequently  appellee  demurred  to  the 
second  paragraph  of  appellant's  answer  theretofore 
filed,  whereupon  appellant  withdrew  such  paragraph. 
A  trial  was  thereupon  had,  the  evidence  heard,  and 
judgment  rendered  in  favor  of  appellee  and  against  ap- 
pellant. Appellant  subsequently  filed  a  motion  for  a 
new  trial,  which  was  overruled. 

In  considering  the  questions  presented,  we  shall  as- 
sume that  appellant  was  not  in  court,  and  that  he  did 
not  have  knowledge,  at  the  time,  of  the  action  of  the 
court  in  restoring  the  cause  to  the  docket.  We  shall 
assume  also  that  the  court's  action  was  predicated  on 
the  mere  verbal  motion  of  appellee,  and  that  notice  of 
such  motion  was  not  served  on  appellant.  It  appears 
also  from  the  record  that  appellant  subsequently  was 
informed  from  some  source  respecting  the  actual  state 
of  the  record,  and  that  judgment  had  been  entered 
against  him  on  default.  Thereafter  he  appeared,  pro- 
cured the  default  to  be  set  aside  and  the  judgment  to 
be  vacated,  participated  in  completing  the  issues  and 
in  the  trial,  and  thereafter  filed  his  motion  for  a  new 
trial.  In  none  of  such  subsequent  proceedings  did  he 
complain  of  the  court's  order  restoring  the  cause  to 
the  docket,  or  take  any  steps  to  procure  the  vacating 
of  such  order,  or  make  any  objection  or  reserve  any  ex- 
ception to  the  action  of  the  court  in  that  respect.  In 
the  place  of  bringing  to  the  attention  of  the  court  any 
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grievance  that  he  felt  had  been  inflicted  on  him,  he  con- 
ducted himself  in  such  a  manner  as  apparently  to  in- 
dicate that  the  prior  proceedings  were  satisfactory  to 
him.  Under  such  circumstances  may  appellant  predi- 
cate available  error  on  the  action  of  the  court  in  re- 
storing said  cause  to  the  docket? 

There  is  a  statute  to  the  effect  that  the  court  shall 
relieve  a  party  from  a  judgment  taken  against  him 

through  his  mistake,  inadvertance,  surprise  or 
1.    excusable  neglect,  on  complaint  or  motion  flled 

within  two  years,  §405  Bums  1914,  §396  R. 
S.  1881.  In  West  V.  Noakes  (1842),  6  Blackf.  335,  38 
Am.  Dec.  146,  decided  before  there  was  any  specific 
statute  on  the  subject,  it  was  held  error  to  restore  an 
action  which  had  been  dismissed  at  a  previous  term, 
no  cause  being  shown  for  restoring  it.  Brumbaugh  v. 
Stockrruin  (1882),. 83  Ind.  583,  was  decided  under  §99 
of  the  act  of  1852  (2  R.  S.  1852  p.  48).  That  section 
on  the  subject  of  setting  aside  defaults  was  practically 
identical  with  §405,  supra,  as  above  outlined,  except 
that  the  former  contained  no  provision  specifying  that 
the  party  in  default  should  proceed  by  complaint  or 
motion.  However,  in  the  case  last  cited  the  court  said  : 
"Under  section  99  of  the  code,  defaults  are  set  aside 
either  on  complaint  or  motion;  a  motion  is  the  proper 
proceeding  during  the  term  at  which  the  default  was 
taken;  after  the  term  a  complaint  or  petition,  verified 
or  supported  by  affidavit,  is  the  proper  proceeding.  The 
motion  is  a  proceeding  in  the  suit,  and,  unless  required 
by  a  rule  of  the  court,  it  needs  no  notice,  because  the 
court  has  control  of  its  proceedings  and  jurisdiction  of 
the  parties  unto  the  end  of  the  term.  Bumside  v. 
EnniSy  43  Ind.  411.  After  the  term  the  complaint  is 
a  new  proceeding,  and  requires  notice.  Lake  v.  Jones, 
49  Ind.  297."    The  present  statute  contemplates  a  com- 
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plaint  or  motion  in  writing.  Indianapolis,  etc.,  R.  Co. 
V.  Crockett  (1891),  2  Ind.  App.  136,  28  N.  E.  222. 

If  the  application  to  be  relieved  from  a  judgment 
taken  on  default  is  made  at  a  subsequent  term,  such 
application  is  in  the  nature  of  a  new  proceeding.  The 
party  in  default  should  therefore  proceed  by  a  pleading 
in  the  nature  of  a  complaint  and,  in  the  absence  of  an 
appearance,  notice  is  required.  Albany  Land  Co.  V. 
McElwaine,  etc.,  Co.  (1894),  11  Ind.  App.  477,  39  N. 
E.  297. 

Here  at  a  subsequent  term  the  machinery  of  the  court 
was  set  in  motion  by  a  mere  verbal  application  on  which 
no  notice  was  issued,  and  to  which  appellant  did  not  ap- 
pear. We  conclude  that  the  action  of  the  court  in  re- 
storing said  cause  under  the  circumstances  was  at  least 
erroneous. 

Appellant,  however,  reserved  no  exception  to  the  ac- 
tion of  the  court  in  restoring  the  cause.  It  is  provided 
by  statute  that  the  party  objecting  to  any  deci- 

2.  sion  of  the  court  must  except  at  the  time  the  de- 
cision is  made.  §656  Bums  1914,  §626  R.  S. 
1881.  In  order  that  a  person  may  be  required  to  object 
and  except  to  a  decision  purporting  to  affect  his  rights, 
it  is  essential  that  the  court  in  rendering  its  decision 
have  jurisdiction  over  his  person.  Where  the  require- 
ment exists,  'The  obligation  to  object  and  except  to 
a  decision  of  the  court  implies  that  the  party  required  to 
object  and  except  shall  be  afforded  an  opportunity  to  do 
so.  It  cannot,  with  any  show  of  fairness  and  reason, 
be  claimed  that  a  party  assents  to  a  ruling  of  a  court 
of  which  he  has  no  knowledge  or  opportunity  of  acquir- 
ing knowledge.  We  are  of  the  opinion  that  when  an 
objection  and  exception  is  taken  at  the  first  legal  op- 
portunity, it  is  in  time."  Wabash  R.  Co.  v.  Dykeman 
(1892),  133  Ind.  56,  32  N.  E.  823;  Lewis  V.  Nielsan 
(1911),  176  Ind.  414,  96  N.  E.  146. 
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The  ruling,  however,  was  made  in  a  new  proceeding 
of  which  appellant  had  no  notice.  The  court,  therefore, 
did  not  have  jurisdiction  over  his  i>erson,  and  the  rul- 
ing was  not  binding  on  him.  McKinney  v.  Frankfort, 
etc.,  R.  Co.  (1895),  140  Ind.  95,  38  N.  E.  170,  39  N.  E. 
500;  Davis  V.  Bayless  (1895),  140  Ind.  700,  38  N.  E. 
400 ;  15  R.  C.  L.  844. 

Appellant,  when  he  subsequently  received  informa- 
tion that  the  case  had  been  restored,  had  before  him  at 
least  two  courses,  either  of  which  he  was  at  lib- 

3.  erty  to  pursue:  First,  he  might  have  brought 
to  the  attention  of  the  court  the  irregularities  at- 
tending the  redocketing  of  the  action,  and  on  the  facts 
moved  that  the  order  be  vacated.  Had  he  met  with  an 
adverse  ruling,  a  reserved  exception  would  have  placed 
the  record  in  condition  so  that  the  decision  of  the  court 
might  have  been  reviewed  by  this  court.  Second,  In 
recognition  that,  if  he  procured  such  order  to  be  va- 
cated, there  was  nothing  to  prevent  appellee  from  re- 
filing its  complaint,  and  thus  forcing  a  trial  on  the 
merits,  appellant  was  at  liberty  to  ignore  the  irregulari- 
ties accompanying  the  restoring  of  the  cause,  and,  con- 
fining his  preliminaries  to  a  motion  to  set  aside  the 
default  against  him,  proceed  to  defend  on  such  de- 
fault being  set  aside.  He  elected  to  pursue  the  latter 
course,  and  by  an  assignment  of  error  in  this  court  he 
first  complains  of  the  trial  court's  action  in  restoring 
the  cause.  Under  the  circumstances,  it  is  our  judgment 
that  he  waived  whatever  error,  irregularity,  or  inval- 
idity there  was  in  the  ruling  complained  of. 

A  waiver  is  "an  intentional  relinquishment  of  a 
known  right;  ♦  *  ♦  a  neglect  or  omission  to  in- 
sist upon  a  matter  of  which  a  party  may  take  advantage 
at  the  time  when  it  should  be  done,  so  that  it  may 
operate  as  a  trap  to  the  other  party,  to  insist  upon  it 
afterwards."    40  Cyc  252  et  seq. 
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The  record  in  the  trial  court  plainly  disclosed  that 
the  cause  had  been  dismissed  and  subsequently  rein- 
stated, and  there  is  no  contention  that  appellant  did  not 
have  actual  knowledge  of  the  facts  when  he  appeared  in 
court  and  successfully  moved  to  set  aside  the  default 
that  had  been  entered  against  him,  and  proceeded  to 
defend.  He  neglected,  however,  to  take  any  steps  to 
relieve  himself  from  the  situation.  It  is  said  that  every 
failure  to  assert  a  right  at  the  proper  time  is  a  waiver 
of  that  right.    Zehnor  V.  Beard  (1856),  8  Ind.  96. 

The  following  language,  peculiarly  applicable  here,  is 
used  by  the  court  in  Preston  v.  Sandford^s  Admr. 
(1863),  21  Ind.  156:  "It  would  be  impolitic  to  allow 
a  party  to  consent  to  go  to  trial  upon  a  given  state 
of  the  record,  take  his  chance  of  success  upon  it,  and, 
failing,  to  then  turn  round,  repudiate  his  own  volun- 
tary act,  and  thus  defeat  his  opponent  under  all  circum- 
stances." See  also  Coleman  v.  State  (1887),  111  Ind. 
563,  567,  13  N.  E.  100,  and  the  following  applicable  by 
analogy:  American,  etc.,  Tin  Plate  Co.  v.  Reason 
(1915),  184  Ind.  125, 129,  110  N.  E.  660;  Haun  V.  Wiln 
son  (1867) ,  28  Ind.  296,  303 ;  Miles  V.  Buchanan  (1871) , 
36  Ind.  490,  499 ;  Egoff  v.  Board,  etc.  (1907) ,  170  Ind. 
238,  245,  84  N.  E.  151;  Indianapolis,  etc..  Trac- 
tion Co.  v.  Brennan  (1909),  174  Ind.  1,  87  N.  E.  215, 
90  N.  E.  65,  68,  91  N.  E.  503,  30  L.  R.  A.  (N.  S.)  85; 
Messenger  v.  State  (1898),  152  Ind.  227,  231,  52  N. 
E.  147;  Cleveland,  etc.,  R.  Co.  v.  Starks  (1914),  58  Ind. 
App.  341,  348,  106  N.  E.  646. 

Judgment  affirmed. 

Note.— Reported  in  117  N.  E.  676. 
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In  re  Lanman  et  al. 

[No.  10,027.    Filed  November  15, 1917.] 

1.  Master  and  Sesvant. — Workmen*8  Compensation  Act — 
Right  to  Compensation. — Sisters  and  Nieces, — Proof  of  De- 
pendency.— As  §38  of  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  does  not  include  sisters  and  nieces  in  any  of  the 
classes  in  which  dependency  is  conclusively  presumed,  the  de- 
pendency of  a  sister  and  a  niece  must  be  determined  in  ac- 
cordance with  the  fact  at  the  time  of  the  death  of  the  em- 
ploye,   p.  640. 

2.  Master  and  Servant. — Workmen's  Compensation  Act. — 
Right  of  Sister  to  Compensation. — Dependency. — Wliere  a  sis- 
ter of  a  deceased  employe  lived  in  his  home  for  a  number  of 
years  preceding  his  death  with  the  understanding  that  de- 
ceased was  to  furnish  the  home  and  provide  for  her,  and  that 
she  was  to  act  as  his  housekeeper,  and  during  such  period  de- 
ceased gave  to  the  sister,  who  had  no  independent  means  of 
her  own,  all  his  earnings,  with  which  the  expenses  of  the  home, 
including  her  entire  support,  were  paid,  the  agreement  does 
not  show  such  a  contractual  relation  as  to  deprive  her  of  com- 
pensation as  a  dependent  under  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  but  rather  the  support  was  furnished 
in  recognition  of  a  moral  obligation,  and  she  was  entitled  to 
compensation  as  a  total  dependent,  even  though  she  may  have 
been  able  to  work  for  others  and  support  herself,    p.  640. 

8.  Master  and  Servant. — Workm>en*8  Compensation  Act. — 
Right  to  Compensation, — Niece. — ^Where  a  deceased  employe's 
niece,  who  was  a  minor  and  whose  home  was  with  her  parents, 
stayed  with  deceased  the  greater  portion  of  each  week  for  sev- 
eral years  when  school  was  in  session  as  a  matter  of  conveni- 
ence, the  mere  fact  that  during  such  time  deceased  gratu- 
itously furnished  her  board,  some  of  her  clothes  and  some  of 
her  school  supplies  did  not  make  her  a  dependent  on  him  within 
the  meaning  of  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392.    p.  643. 

From  the  Industrial  Board  of  Indiana. 

Certified  Questions  of  Law. 

Proceedings  under  the  Workmen's  Compensation  Act 
in  the  matter  of  one  Lanman  and  others.  Questions 
of  law  certified  by  the  Industrial  Board.  Questions 
answered. 
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Batman,  J. — Under  the  provisions  of  §61  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  as 
amended  by  the  act  of  1917,  Acts  1917  p.  154,  the  In- 
dustrial Board  has  certified  to  this  court  certain  ques- 
tions of  law,  based  upon  the  facts  presented  by  a  pro^ 
ceeding  pending  before  that  body,  seeking  the  opinion 
of  this  court  for  guidance  in  determining  such  proceed- 
ings. 

The  statement  of  facts  as  submitted  by  the  board  is 
as  follows :  "On  the  13th  day  of  December,  1916,  one 
William  Lanman  was  in  the  employment  of  the  Indian- 
apolis Light  and  Heat  Co.,  as  a  lineman  at  an  average 
weekly  wage  of  $17.53 ;  that  on  said  date  the  said  Will- 
iam Lanman  received  a  personal  injury  by  an  acci- 
dent arising  out  of  and  in  the  course  of  his  employment, 
resulting  in  his  death  on  said  date ;  that  said  employer 
had  actual  knowledge  of  the  injury  of  the  said  William 
Lanman  at  the  time  that  it  occurred  and  executed  a  re- 
port thereof  to  the  Industrial  Board  on  said  date  and 
filed  the  same  with  said  board  on  the  16th  day  of  De- 
cember, 1916;  that  the  said  William  Lanman  was  un- 
married at  the  time  of  his  death ;  that  he  left  no  child 
or  children  surviving  him  and  no  descendants  of  any 
child  or  children;  that  the  said  William  Lanman  for 
approximately  fifteen  years  prior  to  his  death  had  been 
a  resident  of  the  city  of  Indianapolis,  Indiana ;  that  he 
owned  a  residence  property  in  which  he,  his  mother, 
Luella  Grace  Lanman,  a  sister,  and  a  sister,  Alice  Lan- 
man, lived  together  until  about  six  years  before  his 
death ;  that  during  said  time  the  said  William  Lanman 
provided  the  home,  furnished  it,  and  provided  the  food 
and  clothing  for  his  said  mother  and  two  sisters;  that 
his  mother  died  some  six  years  prior  to  the  death  of 
William  Lanman;  that  for  several  years  prior  to  her 
death  his  mother  was  blind;  that  the  sister  Alice  Lan- 
man was  in  very  poor  health  and  died  approximately 
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five  years  prior  to  the  death  of  the  said  William  Lan- 
man ;  that  during  the  time  that  the  four  lived  together, 
and  during  the  time  that  the  three  lived  together,  Luella 
Grace  Lanman  was  the  housekeeper  and  nursed  her 
mother  and  invalid  sister;  that  as  a  result  of  her  con- 
finement and  arduous  duties  in  nursing  her  mother  and 
invalid  sister,  the  health  of  Luella  Grace  Lanman  failed, 
and  for  the  last  past  five  years  she  has  been  in  an  im- 
paired condition  of  health;  that  upon  the  death  of  the 
mother  of  Luella  Grace  Lanman,  Sarah  Estella  Lam- 
bert, a  niece  of  William  Lanman  and  of  Luella  Grace 
Lanman,  took  up  her  home  with  said  William  Lanman 
and  the  said  Luella  Grace  Lanman  and  lived  with  them 
during  the  school  term  until  the  death  of  William  Lan- 
man; that  during  the  time  that  she  lived  with  Luella 
Grace  Lanman  and  William  Lanman,  the  said  Sarah 
Estella  Lambert  was  supported  by  the  said  William  Lan- 
man, who  during  said  time  provided  her  with  a  home, 
with  food,  some  clothing  and  some  of  her  school  sup- 
plies; that  during  school  terms  it  was  the  custom  of 
Sarah  Estella  Lambert  to  return  to  the  home  of  her 
mother  and  stepfather  on  Friday  evenings  and  return 
again  to  the  home  of  William  Lanman  on  Monday  morn- 
ings and  remain  at  said  home,  except  during  her  at- 
tendance at  school,  on  Mondays,  Tuesdays,  Wednesdays, 
Thursdays  and  Fridays  of  each  week,  and  during  the 
vacation  between  school  terms  she  lived  at  the  home 
of  her  stepfather  and  her  mother ;  that  the  said  Sarah 
Estella  Lambert  was  not  at  any  time  emancipated  by 
her  parents;  that  her  living  with  her  uncle  and  aunt 
was  a  matter  of  convenience  to  the  said  Sarah  Estella 
Lambert  in  attending  school  and  the  provision  made  for 
her  by  William  Lanman  was  purely  gratuitous;  that 
upon  the  death  of  the  mother  the  said  William  Lanman 
advised  Luella  Grace  Lanman  not  to  worry  over  her 
condition ;  that  he  would  furnish  her  a  home  and  pro- 
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vide  for  her  so  long  as  he  was  able ;  that  at  said  time 
the  said  William  Lamnan  and  the  said  Luella  Grace 
Lamnan  entered  into  an  understanding  or  arrangement 
whereby  the  said  William  Lanman  was  to  furnish  the 
home  and  provide  for  his  said  sister  and  in  return 
therefor  she  was  to  act  as  housekeeper,  and  in  consum- 
mation of  said  agreement  or  understanding  the  said 
William  Lanman  from  said  time  until  his  death,  did 
furnish  the  home  and  turned  over  to  his  said  sister  his 
entire  earnings,  out  of  which  the  expenses  of  main- 
taining the  home,  including  food  and  clothing  for  both 
himself  and  sister  and  other  necessary  .and  incidental 
expenses  were  paid;  that  during  said  time  except  for 
a  period  of  about  three  weeks,  as  hereinafter  stated, 
the  said  Luella  Grace  Lanman  acted  as  housekeeper  and 
did  all  the  housework  including  cooking,  washing,  etc. ; 
that  the  said  Luella  Grace  Lanman  is  a  stenographer  by 
profession  and  some  three  years  before  the  death  of 
William  Lanman,  by  mutual  arrangement  between  her- 
self and  her  said  brother,  took « up  work  in  her  profes- 
sion, at  which  she  continued  for  about  three  weeks,  and 
upon  finding  that  her  health  would  not  permit  her  to 
continue  said  work,  she  and  her  brother  resumed  their 
former  method  of  living  together  and  so  continued  until 
the  death  of  William  Lanman;  that  the  said  Sarah 
Estella  Lambert  was  sixteen  years  of  age  on  April  24, 
1917;  that  at  the  time  of  the  death  of  William  Lan- 
man she  was  neither  physically  nor  mentally  incapaci- 
tated from  earnings/' 

Upon  the  foregoing  facts  the  Industrial  Board  sub- 
mits the  following  questions:  (1)  Was  Luella  Grace 
Lanman  a  dependent  of  William  Lanman  at  the  time  of 
his  death  within  the  meaning  of  the  Indiana  Workmen's 
Compensation  Act?  (2)  If  a  dependent,  was  she  a 
total  or  a  partial  dependent?  (3)  Was  Sarah  Estella 
Lambert  a  dependent  of  William  Lianman  at  the  time 
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of  his  death  within  the  meaning  of  the  Indiana  Work- 
men's Compensation  Act?  (4)  If  a  dependent,  was 
she  a  total  or  a  partial  dependent? 

The  questions  submitted  for  our  determination  in- 
volve the  dependency  of  a  sister  and  niece  on  the  earn- 
ings of  an  employe.    The  Workmen's  Compensa- 

1.  tion  Act,  supra^  of  this  state  makes  certain  pro- 
visions for  dependents,  but  does  not  undertake  to 

define  dependency.  Section  38  of  such  act  specifies  who 
shall  be  conclusively  presumed  to  be  wholly  dependent 
for  support  upon  a  deceased  employe,  and  then  provides 
as  follows:  'tin  all  other  cases  questions  of  depend- 
ency, in  whole  or  in  part,  shall  be  determined  in  ac- 
cordance with  the  fact,  as  tiie  fact  may  be  at  the  time  of 
the  injury."  It  will  be  found  that  sisters  and  nieces 
are  not  included  in  any  of  the  classes  in  which  depend- 
ency is  conclusively  presumed  by  the  terms  of  the  act. 
The  fact  of  their  dependency  and  the  degree  thereof 
must  therefore  be  determined  in  accordance  with  the 
existing  facts  at  the  time  of  the  death  of  the  employe 
in  question. 

In  considering  the  questions  submitted,  there  are  cer- 
tain facts  not  clearly  appearing  which  we  shall  assume, 
viz.:    That  the  said  Luella  Grace  Lanman  was 

2.  relying  on  the  said  William  Lanman,  at  the  time 
of  his  death,  for  her  present  and  future  support, 

and  that  she  had  reasonable  grounds  for  so  rel3n[ng. 
With  these  assumptions,  we  are  clearly  of  the  opinion 
that  the  facts  stated  show  that  the  said  Luella  Grace 
Lanman  was  a  total  dependent  of  the  deceased  William 
Lanman,  at  the  time  of  his  death,  within  the  meaning 
of  the  Indiana  Workmen's  Compensation  Act.  It  can- 
not be  said,  under  the  facts  stated,  that  Luella  Grace 
Lanman  was  working  for  her  brother  at  the  time  of  his 
death,  under  a  contract  of  employment,  and  for  that 
reason  she  is  not  entitled  to  compensation  as  a  depend- 
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ent.  The  statement  of  facts  shows  that  at  the  time  of 
the  death  of  their  mother  the  said  William  Lanman  told 
his  sister,  Luella  Grace,  not  to  worry  over  her  condi- 
tion, and  promised  to  furnish  her  a  home  as  long  as  he 
was  able;  and  that  thereafter  until  his  death  he  did 
furnish  the  home  in  which  they  lived,  and  turned  over 
to  his  said  sister  his  entire  earnings,  out  of  which  the 
expenses  of  maintaining  the  home  were  paid,  including 
her  entire  support.  It  is  apparent  that  the  deceased 
supported  his  sister  as  stated,  not  as  a  gratuity,  but  in 
recognition  of  a  moral,  if  not  a  legal  obligation  to  sup- 
port her  in  accordance  with  the  promise  made  when  he 
induced  her  to  remain  in  the  home  as  housekeeper,  and 
thereby  become  a  nonproducer.  And  if  she  relied  on 
such  obligation  and  promise,  such  facts  are  sufficient  to 
create  a  relationship  of  dependency,  as  a  basis  for  com- 
pensation. Kenney's  Case  (1916),  222  Mass.  401,  111 
N.  E.  47. 

The  fact  that  the  sister  remained  in  the  home  of  her 
brother,  after  the  death  of  their  mother,  as  a  house- 
keeper, under  an  arrangement  or  understanding  that 
the  deceased  was  to  furnish  the  home  and  provide  for 
his  sister,  and  in  return  therefor  she  was  to  act  as  his 
housekeeper,  does  not  show  such  a  contractual  relation 
as  to  deprive  her  of  compensation  as  a  dependent.  Such 
fact  does  not  show  a  contractual  rather  than  a  family 
relation.  It  is  quite  natural  in  all  family  relations,  not 
imposed  by  law,  that  there  be  an  understanding  or  an 
arrangement  as  to  the  division  of  labor,  contribution 
of  funds  and  performance  of  duties,  in  the  support  of 
the  family  and  maintenance  of  the  home.  The  facts 
stated  show  no  more  than  this  in  the  relation  between 
the  brother  and  sister  in  question. 

It  appears  that  the  said  Luella  Grace  Lanman  re- 
ceived her  entire  support  from  the  earnings  of  her  de- 
VOL.  65—41 
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ceased  brother,  and  that  she  had  no  independent  means 
of  her  own.  Therefore,  if  she  was  a  dependent  of  her 
deceased  brother  in  any  degree,  she  was  a  total  depend- 
ent. This  would  be  true,  although  she  may  have  been 
able  to  work  for  others,  and  thereby  earn  wages  with 
which  to  support  herself.  A  fair  and  reasonable  con- 
struction of  the  Indiana  Workmen's  Compensation  Act, 
supra^  does  not  require  that  a  person,  in  order  to  be  ad- 
judged a  dependent,  must  be  incapable  of  supporting 
himself  or  herself  by  reason  of  physical  or  mental  af- 
fliction. This  construction  finds  support  in  the  deci- 
sions of  the  court  in  a  sister  state,  involving  a  work- 
men's compensation  act  with  a  provision  with  reference 
to  dependents  not  conclusively  presumed,  identical  with 
the  Indiana  Workmen's  Compensation  Act,  supra. 
Herrick's  Case  (1914),  217  Mass.  Ill,  104  N.  E.  432, 
L.  R.  A.  1916 A  249;  Kenney's  Case,  supra.  But  if  a 
different  construction  should  be  given  the  act  under  con- 
sideration, the  facts  stated  would  justify  a  conclusion 
that  the  sister  was  physically  unable  to  support  herself 
from  her  earnings.  This  is  made  manifest  from  the 
statement  that  ''as  a  result  of  her  confinement  and 
arduous  duties  in  nursing  her  mother  and  invalid  sister, 
the  health  of  Luella  Grace  Lanman  failed,  and  for  the 
past  five  years  she  had  been  in  an  impaired  condi- 
tion of  health,"  and  from  the  further  statement  that 
about  three  years  prior  to  decedent's  death  she  under- 
took to  resume  her  work  as  a  stenographer,  but  was 
compelled  to  give  it  up  after  three  weeks,  as  her  health 
would  not  permit  her  to  continue  it.  True,  she  may 
have  had  sufficient  health  to  act  as  housekeepeer  for 
her  brother,  but  it  by  no  means  follows  that  she  was 
physically  able  to  go  from  her  home  and  earn  sufficient 
wages  at  similar  or  other  work  for  her  support. 

A  careful  consideration  of  the  facts  stated  leads  us 
to  the  conclusion  that  Sarah  Estella  Lambert  was  not 
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a  dependent  of  William  Lanman,  at  the  time  of 
3.    his  death,  within  the  meaning  of  the  Indiana 

Workmen's  Compensation  Act.  It  appears  that 
she  was  sixteen  years  old  and  not  emancipated ;  that  her 
home  was  with  her  mother  and  stepfather,  but  she 
stayed  with  her  uncle  and  aunt  five  days  of  each  week 
for  several  years  when  school  was  in  session  as  a  matter 
of  convenience.  The  mere  fact  that  her  uncle  did  not 
charge  her  for  board  and  gratuitously  furnished  her 
some  clothing  and  school  supplies  does  not  make  her  a 
dependent  on  him  within  the  meaning  of  the  act  in  ques- 
tion. 

We  therefore  conclude  from  the  statement  of  facts 
submitted,  when  considered  in  connection  with  those 
assumed,  as  stated,  that  the  said  Luella  Grace  Lanman 
was  a  total  dependent  of  William  Lanman,  at  the  time 
of  his  death,  within  the  meaning  of  the  Indiana  Work- 
men's Compensation  Act,  supra.  We  further  conclude 
that  the  said  Sarah  Estella  Lambert  was  not  a  depend- 
ent of  William  Lanman  at  the  time  of  his  death,  within 
the  meaning  of  said  act. 

Note. — Reported  in  117  N.  E.  671.  Workmen's  compensa- 
tion: who  are  dependents  within  meaning  of  acts,  L.  R.  A. 
1916A  248,  L.  R.  A.  1917D  157. 


Zeitlow  v.  Smock. 

[No.  10,006.    FOed  November  15, 1917.] 

1.  Master  and  Servant. — Workmen* s  Compensation  Act, — Ap- 
peal,— Presenting  Questions  for  Review. — Assignment  of  Error, 
— Under  §61  of  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  as  amended  by  the  act  of  1917,  Acts  1917  p.  154,  the 
assignment  of  error  that  the  award  of  the  full  board  is  con- 
trary to  law  is  authorized  and  is  sufficient  to  present  for  review 
on  appeal  both  the  sufficiency  of  the  facts  found  to  sustain  the 
award,  and  the  sufficiency  of  the  evidence  to  sustain  the  finding 
of  facts,    pp.  646, 648.  ^ 
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2.  Master  and  Servant. — Workmen's  Compensation  Act, — 
Powers  of  Indtis  trial  Board. — Rules  of  Procedwre. — Section  55 
of  the  Workmen's  Compensation  Act,  Acts  1915  p.  892,  pro- 
viding that  the  procedure  thereunder  shall  be  as  summary  and 
simple  as  reasonably  may  be,  and  that,  for  the  purpose  of  car- 
rying out  the  provisions  of  the  act,  the  Industrial  Board  may 
make  rules  not  inconsistent  with  it,  empowered  the  board  to 
promulgate  a  rule  that  no  answer  is  required  and,  if  none  is 
filed,  the  allegations  contained  in  the  application,  petition  or 
complaint  will  be  deemed  to  be  denied,    p.  647. 

8.  Master  and  Servant. — Workmen's  Compensation  Act — Ap- 
peal.— Presumptions. — On  an  appeal  from  an  award  by  the 
Industrial  Board,  the  Appellate  Court  will  indulge  every 
reasonable  presumption  in  favor  of  sustaining  the  award,  but 
in  the  absence  of  anything  in  the  record  showing  such  fact, 
the  presumption  cannot  be  indulged,  in  favor  of  the  board's 
action,  that  a  rule  that  if  no  answer  is  filed  the  allegations  of 
the  petition  would  be  deemed  to  be  denied  was  made  and  pub- 
lished by  the  board  and  in  force  at  the  time  of  the  hearing 
of  the  case  appealed,    p.  647. 

4.  Master  and  Servant. — Workmen^s  Compensation  Act. — 
Reservinff  Grounds  for  Review. — Failure  to  File  Answer. — 
Necessity  of  Objection. — In  a  proceeding  for  compensation 
under  the  Workmen's  Compensation  Act,  Acts  1915  p.  892, 
where  both  parties  appeared  before  the  board  and  the  cause 
was  heard  and  determined  without  any  suggestion  that  no  an- 
swer to  the  complaint  or  petition  had  been  filed  by  the  em- 
ployer, the  petitioner  cannot  take  any  advantage  of  the  failure 
to  answer,  if  an  answer  was  required,  even  under  the  rules 
of  civil  procedure,    p.  647. 

5.  Master  and  Servant. — Workm^en's  Compensation  Act — 
Proceedings  for  Award. — Burden  of  Proof. — In  a  proceeding 
for  compensation  under  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  by  an  injured  servant  against  the  employer,  the 
burden  is  on  the  petitioner,  as  in  ordinary  civil  actions,  to  show 
each  of  the  facts  necessary  to  entitle  him  to  the  benefits  of  the 
provisions  of  the  act.    p.  647. 

6.  Master  and  Servant. — Workm^s  Compensation  Act. — Ap- 
peals.— Presenting  Questions  for  Review. — Sufficiency  of  Evi- 
dence.— Exception  to  Finding  of  Fa^t. — The  Workmen's  Com- 
pensation Act,  Acts  1915  p.  392,  does  not  require  or  contemplate 
an  exception  to  the  finding  of  the  Industrial  Board  to  pre- 
sent the  question  of  the  sufficiency  of  the  evidence  to  support 
the  finding  on  appeal  to  the  Appellate  Court,    p.  648. 

7.  Master  and  Servant. — Workmen's  Compensation  Act. — Ap- 
peals.— Relation  of  Master  and  Servant. — Finding  of  Boaard. — 
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Concltiaiveness, — In  a  proceeding  for  compensation  under  the 
Workmen's  Compensation  Act,  Acts  1915  p.  892,  where  the  evi- 
dence as  to  whether  the  applicant  is  an  employe  is  conflicting, 
there  being  evidence  showing  or  tending  to  show  such  relation- 
ship, it  is  the  exclusive  duty  and  province  of  the  Industrial 
Board  to  weigh  the  evidence  and  draw  any  and  all  reasonable 
inferences  therefrom,  and  its  conclusion  is  final  and  not  sub- 
ject to  review,  but  when  the  evidence  affecting  such  question 
is  undisputed  and  is  reasonably  susceptible  of  but  a  single  in- 
ference, the  question  of  what  relation  is  shown  to  have  existed 
is  a  law  question,    p.  649. 

8.  Master  and  Servant. — Workmen's  Compensation  Act, — Ap- 
peals,— Relationship  of  Master  and  Servant, — Question  of  Law. 
— In  a  proceeding  for  compensation  under  the  Workmen's  Com- 
pensation Act,  Acts  1915  p.  892,  if  there  is  no  evidence  show- 
ing the  relationship  of  master  and  servant,  or  from  which  such 
relationship  may  reasonably  be  inferred,  the  court  on  appeal 
must  apply  the  law  to  the  facts,  and  hold  as  a  matter  of  law 
that  the  relationship  is  not  shown,  although  the  Industrial 
Board  has  made  a  contrary  finding,    p.  649. 

9.  Master  and  Servant. — Relationship, — Independent  Contract- 
or, — ^In  determining  whether  the  relation  between  the  em- 
ployer and  the  injured  party  is  that  of  master  and  servant, 
employer  and  employe,  or  that  of  contractor  and  contractee, 
the  controlling  test  is  the  right  of  control  over  the  means, 
methods  and  manner  of  performing  the  work,  and  if  the  em- 
ployer retains  such  right,  he  thereby  creates  the  relation  of 
employer  and  employe,  but  if  the  person  employed  is  per^ 
mitted  to  choose  for  himself  the  method  and  manner  of  doing 
the  work  and  is  permitted  to  select  the  persons  to  do  it,  free 
from  the  control  of  his  employer,  except  as  to  the  product  or 
result  of  the  work,  he  is  an  independent  contractor,    p.  652. 

10.  Master  and  Servant. — Workmen's  Compensation  Act, — Re' 
lationship  of  Master  ctsnd  Servant, — Sufficiency  of  Evidence. — 
In  a  proceeding  for  compensation  under  the  Workmen's  Com- 
pensation Act,  Acts  1915  p.  392,  evidence  that  a  contractor  en- 
gaged a  farmer  to  do  hauling  at  odd  times  when  not  busy 
on  his  farm,  the  contractor  stating  at  the  time  of  employment 
that  he  would  be  away  part  of  the  time  and  that  he  wanted 
somebody  to  look  after  the  hauling  and  take  it  off  his  mmd, 
and  while  at  work  on  the  job  the  farmer  saw  the  contractor 
on  only  one  occasion,  and  the  latter  never  gave  any  directions 
in  reference  to  the  work,  except  that  he  wanted  the  goods  de- 
livered, and  never  exercised  any  control  over  the  farmer,  who 
was  paid  sixty-five  cents  an  hour  per  team,  does  not  show  the 
relation  of  employer  and  employe,  but  that  the  farmer  was  an 
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independent  contractor,  since  the  contractor  in  employing  him 
reserved  no  control  over  the  manner  of  doing  the  work.    p.  653. 

From  the  Industrial  Board  of  Indiana. 

Action  for  compensation  under  the  Workmen's  Com- 
pensation Act  by  J.  O.  Smock  against  H.  F.  Zeitlow. 
From  an  avrard,  the  defendant  appeals.    Reversed. 

Charles  E.  Henderson,  for  appellant. 
J.  Fred  Masters,  for  appellee. 

HOTTEL,  C.  J. — ^This  is  an  appeal  from  an  award  of 
the  Industrial  Board  of  Indiana  against  appellant  and 
in  favor  of  appellee,  by  the  terms  of  which  the  latter 
was  allowed  fifteen  weeks'  compensation  at  the  rate 
of  $9.90  a  week,  to  be  paid  in  a  lump  sum,  $15  for  medi- 
cal expenses,  and  costs.  The  award  was  made  by  the 
full  board  upon  a  review  of  the  evidence  produced  at  a 
prior  hearing  before  one  of  its  members. 

Appellant  has  assigned  as  error  that  the  award  of 
the  full  board  is  contrary  to  law.    Appellee  contends: 

(1)  That  such  assigned  error  presents  no  question,  and 

(2)  that  because  of  its  failure  to  file  any  answer  in  the 
proceeding  before  the  Industrial  Board,  appellant  has 
waived  any  defense  which  it  may  have  had,  that  by 
such  failure  it  confessed  the  averments  of  the  complaint 
and  nothing  remained  for  the  board  to  do  but  to  ''class- 
ify the  injury  and  assess  the  amount  of  recovery." 

The  answer  to  appellee's  first  contention  is  furnished 

by  the  act  of  the  legislature  of  1917,  amending  §61  of 

the  original  Workmen's  Compensation  Act  (Acts 

1.     1917,  ch.  63,  §3)    whereby  the  assignment  of 

error,  supra,  is  authorized  and  made  effective  for 

the  purpose  of  presenting  "both  the  sufficiency  of  the 

facts  found  to  sustain  the  award,  and  the  sufficiency  of 

the  evidence  to  sustain  the  finding  of  facts." 

In  answer  to  appellee's  second  contention,  supra,  ap- 
pellant directs  our  attention  to  those  provisions  of  §65 
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of  the  Workmen's  Compensation  Act,  Acts  1915  p.  392, 
which  provides  that  the  procedure  thereunder  ''shall  be 
as  summary  and  simple  as  reasonably  may  be,''  and 
that,  for  the  purpose  of  carrying  out  the  provisions  of 
said  act,  the  Industrial  Board  ''may  make  rules  not  in- 
consistent with  the  act."  In  this  connection  appellant 
urges  that  said  board  has  caused  to  be  made  and  pub- 
lished throughout  its  jurisdiction  a  printed  rule  to  the 
effect  that  no  answer  is  required  and,  if  none  is  filed, 
"the  allegations  contained  in  the  application,  petition 
or  complaint  will  be  deemed  to  be  denied/' 

The  rule  relied  on  by  appellant  is  not  a  part  of  the 

record  in  this  case.     It  is  true  that  the  provisions, 

supra,  of  the  act  in  question  authorized  its  pro- 

2.  mulgation,  and  this  court  will  indulge  every  rea- 
sonable presumption  in  favor  of  the  sustaining 
of  the  award  of  said  board;  but,  the  fact  that 

3.  such  a  rule  was  made  and  published  by  said 
board  and  in  force  at  the  time  of  the  hearing  of 
this  case  cannot  be  indulged  in  favor  of  the  ac- 

4.  tion  of  said  board,  in  the  absence  of  anything  in 
the  record  showing  such  fact.    However,  both 

appellant  and  appellee  appeared  before  said  board  and 
the  cause  was  heard  and  determined  without  any  sug- 
gestion or  objection  that  no  answer  had  been  filed  by 
appellant.  Under  such  a  state  of  facts  the  appellee 
would  be  in  no  position  to  take  any  advantage  of  ap- 
pellant's failure  to  answer  even  under  the  rules  govern- 
ing civil  procedure.  Train  v.  Gridley  (1871),  36  Ind. 
241;  Taylor  v.  ShoH  (1872),  40  Ind.  506;  Stingley  v. 
Second  Nat  Bank,  etc.  (1873),  42  Ind.  580;  Chambers 
v.  Butcher  (1882),  82  Ind.  508. 

In  this  connection,  appellee  also  claims  that  appellant 

waived  any  defense  he  might  have  had  because  of  his 

failure  to  introduce  any  evidence.    In  answer  to 

5.  this  contention,  it  is  sufficient  to  say  that  cases 
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brought  under  the  act  in  question  do  not  differ  from 
the  ordinary  civil  action  in  the  respect  that  the 
burden  is  on  the  petitioner  to  show  each  of  the  facts 
necessary  to  entitle  him  to  the  benefits  of  the  provisions 
of  the  act.    HaskeU,  etc,,  Car  Co.  v.  Brown  (1917),  — 

Ind.  App. ,  117  N.  E.  555,  and  cases  there  cited. 

It  appears  in  the  instant  case  that  the  appellant  was 
relying  on  the  inability  of  the  appellee  to  show  that  the 
relation  of  employe  and  employer  existed  between  the 
two  at  the  time  appellee  received  the  injury  for  which 
he  was  seeking  compensation.    It  was  not  necessary, 
therefore,  that  appellant  introduce  any  evidence,  be- 
cause if  the  evidence  offered  by  appellee  failed  to  show 
facts,  from  which  such  relationship  might  reasonably 
be  inferred,  he  could  not  recover,  and  the  question  which 
appellant  seeks  to  have  decided  by  his  appeal  is  whether 
the  evidence  is  in  fact  sufficient  to  authorize  said  in- 
ference so  drawn  by  the  board.    Before  going  to 
6.    this  question  we  should  add  that  appellee  further 
insists  that  such  question  is  not  presented  be- 
cause of  appellant's  failure  to  except  to  the  finding  of 
said  board.    The  act  in  question  does  not  require  or 
contemplate  such  an  exception.     Union  Sanitary  Mfg. 
Co.  V.  Davis  (1916),  63  Ind.  App.  548,  114  N.  E.  872. 
The  record  shows  that  appellant  excepted  to  the 
award  made  by  the  board  on  review,  and  he  challenges 
such  award  in  this  court  as  being  contrary  to 
1.    law.    This,  under  the  provisions  of  said  act  as 
amended  in  1917,  as  indicated  supra,  requires  us 
to  determine  both  "the  sufficiency  of  the  facts  found  to 
sustain  the  award  and  the  sufficiency  of  the  evidence 
to  sustain  the  finding  of  facts.'* 

The  Industrial  Board  has  found  as  a  fact  that  appel- 
lee at  the  time  of  his  injury  was  in  the  service  of  appel- 
lant "as  an  employe'* ;  that  at  such  time  appellee  was 
employed  by  appellant  in  the  usual  course  of  his  busi- 
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^_^ , ' ■ —    -      —  I  ■  I  ■  ^  ■  ■  ^^^  ■  ^   I   ^^^^  ■  ■  ■ 

ness.    This  finding  is  challenged  by  appellant  on  the 
ground  that  there  is  no  evidence  to  sustain  it. 

Appellee  insists :     First,  that  said  question  is  one  of 

fact  and  that  the  finding  of  the  board  is  conclusive 

thereon  and  not  subject  to  review,  and  that,  in 

7.  any  event,  it  was  justified  by  the  evidence.  The 
first  contention,  subject  to  qualification,  is  cor- 
rect; that  is  to  say,  in  a  case  where  the  evidence  af- 
fecting such  question  is  conflicting,  there  being  any  evi- 
dence showing  or  tending  to  show  such  relationship, 
it  is  the  exclusive  duty  and  province  of  such  board  to 
weigh  the  evidence  and  draw  any  and  all  reasonable 
inferences  therefrom,  and  its  conclusion  in  such  a  case 
is  final  and  not  subject  to  review,  but  where  the  evi- 
dence affecting  such  question  is  undisputed  and  "is  rea- 
sonably susceptible  of  but  a  single  inference,  the  ques- 
tion of  what  relation  is  thereby  shown  to  exist  is  a  law 
question."  Columbia  School  Supply  Co.  V.  Levns 
(1916),  63  Ind.  App.  386, 115  N.  E.  103,  and  cases  there 
cited;  Dodge  Mfg.  Co.  v.  Kronewitter  (1914),  57  Ind. 
App.  190,  104  N.  E.  99;  Boards  etc.  V.  Bonebmke 
(1896),  146  Ind.  311,  45  N.  E.  470;  Lagler  V.  Roch 
(1914),  57  Ind.  App.  79,  104  N.  E.  111. 

It  follows  that  if  there  be  no  evidence  showing  said 
relationship,  or  from  which  such  relationship  may  rea- 
sonably be  inferred,  this  court  must  apply  the 

8.  law  to  such  state  of  facts  and  say  as  a  matter  of 
law  that  such  relationship  is  not  shown  by  the 

evidence,  and  in  this  sense  such  ultimate  question  is  one 
of  law. 

As  affecting  this  question,  the  evidence  is,  in  sub- 
stance, as  follows:  Appellee  testified  that  he  was  in- 
jured on  November  22,  1916,  by  the  falling  of  a  radi- 
ator, which  he  was  unloading  from  a  wagon,  upon  his 
thumb ;  that  he  was  then  working  for  appellant.  (We 
quote.)     "Q.    Tell  the  court  whether  or  not  you  were 
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regularly  employed  by  him  (meaning  appellant)  at  that 
time?  A.  Yes,  sir,  I  was.  Q.  And  what  was  the 
nature  of  your  duties  ?  A.  I  was  to  haul  any  supplies 
that  he  might  need  for  that  building/'  He  further 
testified  that  appellant  was  a  steam  contractor  and  had 
the  plumbing  contract — the  steam  contract — for  a  town- 
ship consolidated  school  building  then  being  erected  in 
Marion  county,  Indiana.  He  required  considerable 
hauling  done  in  connection  with  his  work.  Appellee 
was  a  farmer,  but  his  farm  was  not  large  enough  to 
keep  him  employed  all  the  time,  and  he  did  hauling 
at  odd  times,  and  when  it  would  not  interfere  with  his 
farming,  and  when  he  had  nothing  else  particularly  to 
do.  About  the  times  hereafter  mentioned,  he  did  haul- 
ing for  the  principal  and  other  contractors  who  were 
engaged  in  the  erection  of  said  schoolhouse.  Appellee 
had  a  talk  with  appellant  who  said  ''he  was  looking  for 
some  one  to  haul  this  stuff  from  the  sidetrack,  which  is 
about  *  ♦  *  three  miles  *  *  *  over,  that  he 
would  be  away  part  of  the  time  and  possibly  part  of 
the  time  would  be  there  and  he  wanted  somebody  to 
look  after  it,  take  it  off  his  mind.  He  said  that  I  (ap- 
pe;]lee)  had  been  recommended  to  him  and  that  he 
wanted  me  to  go  ahead  if  I  could  and  do  the  work.  I 
told  him  I  would  do  it  to  the  best  of  my  ability."  There 
was  no  price  then  agreed  upon  for  the  work.  Appellee 
owned  his  own  team  and  wagon.  He  had  another  team 
and  hired  a  driver  for  it  to  assist  him  in  hauling  for  ap- 
pellant. Appellee  paid  this  driver.  The  latter  was 
subject  to  appellee's  control  as  to  what  he  did.  Ap- 
pellee charged  sixty-five  cents  per  hour  per  team  for 
this  work,  based  on  the  time  actually  consumed.  This 
time  appellee  entered  in  a  small  time  book,  in  which 
he  entered  also  the  accounts  of  other  people,  including 
some  of  the  contractors  of  the  building  for  whom  he 
did  hauling.    Appellee  did  hauling  for  appellant  on  the 
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following  days:  October  13,  19,  28;  November  3,  22; 
December  9,  11,  12,  22,  24,  1916;  January  19,  31,  1917. 
For  this  work  appellee  rendered  statements  on  October 
31,  November  6  and  27,  December  12  and  25,  1916, 
and  on  February  2,  1917.  Appellant  paid  these 
amounts  by  check.  Appellee  did  not  haul  any  piece 
separately  for  appellant  under  a  separate  agreement, 
nor  did  he  ever  charge  for  the  piece  hauled.  When 
delivering  appellant's  goods,  appellee  at  no  time  deliv- 
.ered  other  goods  on  the  same  day  for  the  other  con- 
tractors. On  November  22,  appellee  was  unloading  one 
of  appellant's  radiators  from  a  ^agon  at  said  building. 
He  was  prying  a  radiator  to  get  a  crowbar  under  it 
when  it  slipped  off  the  bar  and  crushed  his  thumb, 
severing  a  portion  of  the  first  phalange.  Except  once, 
appellant  never  saw  appellee  on  the  job  prior  to  the 
injury.    He  did  not  direct  how  appellee  should  load  the 

0 

materials  at  the  railroad  station,  or  as  to  what  road 
I  appellee  should  take,  or  as  to  the  size  of  the  load ;  nor 

did  he  exercise  any  control  whatever  over  appellee.  "He 
didn't  make  any  instructions  to  what  I  should  do  or 
should  not  do  accept  he  wanted  the  goods  delivered." 
Some  days  the  work  for  appellant  took  only  an  hour. 
Appellant  had  nothing  to  do  about  what  appellee  did 
the  rest  of  the  day.  In  delivering  these  goods  appellee 
used  whatever  road  he  pleased  and  did  as  he  pleased 
about  the  method  of  loading  and  unloading.  Neither 
appellant  nor  any  of  his  representatives  directed  ap- 
pellee how  to  load  or  unload  these  goods.  Appellant 
testified  that  there  was  nothing  said  between  him  and 
appellee  as  to  who  should  exercise  control  over  the  latter 
as  to  the  manner  of  delivering  these  goods,  that  he 
never  attempted  to  exercise  any  control  over  appellee, 
nor  did  any  one,  to  appellant's  knowledge,  ever  give  ap- 
pellee directions  as  to  how  he  should  make  deliveries 
of  the  goods. 


.  • 
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Is  there  any  fact  or  facts  shown  by  this  evidence 
which  will  authorize  the  inference  that  at  the  lime  of 
appellee's  injury  he  was  an  employe  of  appellant?  The 
courts  of  appeal  of  this  and  other  jurisdictions  have 
been  called  upon  frequently  to  determine  the  question 
here  involved,  and  various  tests,  with  more  or  less  ver- 
bal variation,  have  been  laid  down  by  the  courts  as  aids 
or  guides  in  its  determination,  as  will  be  evidenced  from 
the  following  cases:  Good  v.  Johnson  (1906),  38  Colo. 
440,  88  Pac.  439,  8  L.  R.  A.  (N.  S.)  896;  Powell  v.  Con-, 
struction  Co.  (1890),  88  Tenn.  692,  13  S.  W.  691,  17 
Am.  St.  925;  Falender  v.  Blackwell  (1906),  39  Ind. 
App.  121,  79  N.  E.  393;  Zimmerman  V.  Baur  (1894), 
11  Ind.  App.  607,  39  N.  E.  299;  Indiana  Iron  Co.  V. 
Cray  (1897),  19  Ind.  App.  565;  Saunders  V.  City  of 
Toronto  (1899),  26  Ont.  App.  265;  Foster  v.  City  of 
Chicago  (1902),  197  111.  264,  64  N.  E.  322;  Riedel  V. 
Moran,  etc.,  Co.  (1894),  103  Mich.  262,  61  N.  W.  509; 
Wadsworth,  etc.,  Co.  v.  Foster  (1893),  50  111.  App.  513; 
Schular  v.  Hudson  River  R.  Co.  (1862),  38  Barb.  (N. 
Y.)  653;  Bellatty  v.  Barrett  Mfg.  Co.  (D.  C.)  (1911), 
192  Fed.  229;  Jahn's  Admr.  v.  McKnight  &  Co.  (1904), 
117  Ky.  655,  78  S.  W.  862;  Shepard  V.  Jacobs  (1910), 
204  Mass.  110,  90  N.  E.  392,  26  L.  R.  A.  (N.  S.)  442, 
134  Am.  St.  648;  Decatur  R.  Co.  V.  Industrial  Board 
(1917),  276  111.  473,  114  N.  E.  915;  Green  V.  SouU 
(1904),  145  Cal.  96,  78  Pac.  337;  Western  Indemnity 
Co.  V.  Pillsbury  (1916),  172  Cal.  807,  159  Pac.  721; 
Marion  Shoe  Co.  v.  Eppley  (1913),  181  Ind.  219,  104 
N.  E.  65,  Ann.  Cas.  1916D  220;  Presto-Lite  Co.  V. 
Skeel  (1914),  182  Ind.  593,  106  N.  E.  365,  Ann.  Cas. 
1917A  474. 

While  some  other  tests  indicated  in  these  decisions 

may  have  had  more  or  less  influence  in  particular  cases, 

in  determining  whether  the  relation  between  the 

9.    employer  and  the  injured  party  was  that  of  mas- 
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ter  and  servant,  employer  and  employe,  or  that  of 
contractor  and  contractee,  the  test  which  seems  to  be 
recognized  as  controlling  in  all  such  cases,  is  the  right 
of  control  over  the  means,  methods  and  manner  of  per- 
forming the  work ;  that  is  to  say,  if  the  employer  retains 
such  right  he  thereby  creates  the  relation  of  employer 
and  employe.  If,  on  the  other  hand,  the  person  em- 
ployed is  permitted  to  choose  for  himself  the  method 
and  manner  of  doing  the  work  and  is  permitted  to  se- 
lect the  persons  to  do  it,  free  from  the  control  of  his 
employer  in  all  matters  connected  with  the  doing  of 
said  work,  except  as  to  the  product  or  result  of  the 
work,  such  person  is  an  independent  contractor.  West- 
ern Indemnity  Co.  v.  Pillshury,  supra;  Powell  v.  Con- 
struction  Co,,  supra;  Riedel  v.  Moran,  etc.,  Co.,  supra; 
Wadsworth,  etc.,  Co.  v.  Foster,  supra;  Jahn's  Admr.  v. 
McKnight  &  Co.,  supra;  Marion  Shoe  Co.  Y.  Eppley, 
supra;  Prest-O-Lite  Co.  v.  Skeel,  supra. 

In  the  case  last  cited,  on  page  597,  the  Supreme 
Court  expressly  recognizes  the  controlling  influence  of 
said  test  in  the  following  language :  "An  independent 
contractor  is  one  exercising  an  independent  emplo3maent 
under  a  contract  to  do  certain  work  by  his  own  meth- 
ods, without  subjection  to  the  control  of  his  employer 
except  as  to  the  product  or  result  of  the  work.  When 
the  person  employing  may  prescribe  what  shall  be  done, 
but  not  how  it  is  to  be  done,  or  who  is  to  do  it,  the 
person  so  employed  is  a  contractor  and  not  a  servant. 
The  fact  that  the  work  is  to  be  done  under  the  direc- 
tion and  to  the  satisfaction  of  certain  persons  repre- 
senting the  employer,  does  not  render  the  person  con- 
tracted with  to  do  the  work  a  servant." 

We  find  nothing  in  the  evidence  in  this  case  which 

shows  that  appellant,  when  he  hired  appellee,  reserved 

any  right  to  control  either  the  manner  or  meth- 

10.   od  of  doing  the  work  that  appellee  was  doing 
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when  injured,  nor  did  appellant  reserve  to  himself 
any  right  to  select  the  men  who  did  the  work,  or 
to  furnish,  or  in  any  way  control  the  character  of  the 
equipment  with  which  it  was  to  be  done.  On  the  con- 
trary, it  affirmatively  appears  from  appellee's  testi- 
mony that  he  was  engaged  in  hauling  at  odd  times  when 
not  busy  on  his  farm,  that  appellant  told  him  that  he 
had  been  recommended  to  appellant  to  do  said  work, 
and  told  him  when  he  employed  him  to  do  the  work 
that  he  would  be  away  part  of  the  time,  that  ''he 
wanted  somebody  to  look  after  it,  take  it  off  his  mind/' 
In  response,  appellee  said  that  he  would  do  it  to  the  best 
of  his  ability.  Under  this  arrangement  he  undertook 
the  work  and  did  it  with  his  own  teams,  with  the  as- 
sistance of  a  driver  selected  by  him  and  under  his  con- 
trol. After  he  began  the  work  he  never  saw  the  appel- 
lant on  the  job  but  once,  and  appellant  never  gave  ap- 
pellee any  direction,  never  exercised  any  control  what- 
ever over  appellee  and  "gave  him  no  instruction  except 
he  wanted  the  goods  delivered.'' 

Appellee  insists  in  effect  that  the  mere  fact  that  ap- 
pellant did  not  exercise  the  right  to  direct  or  control 
the  method,  manner,  means,  or  time  of  doing  said  work 
is  not  of  controlling  importance;  that  it  is  the  right 
to  exercise  such  control  which  creates  the  relation  of 
employer  and  employe.  This  is  probably  true,  but  the 
evidence  here  fails  to  show  the  reservation  of  such  right 
by  appellant,  and  the  only  evidence  which  can  be  said 
to  throw  any  light  upon  such  question  is  that  which 
shows  an  absence  of  the  exercise  of  such  control  by  ap- 
pellant, and  an  exercise  of  the  right  of  such  control  by 
appellee.  To  our  minds  the  evidence  is  susceptible  of  but 
one  inference,  viz.,  that  the  relation  which  appellee  sus- 
tained to  appellant  when  injured  was  that  of  an  inde- 
pendent contractor.    It,  in  any  event,  fails  to  show  the 
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relation  of  employer  and  employe,  and  hence  the  award 

of  the  Industrial  Board  must  be,  and  is,  reversed. 

Note. — ^Reported  in  117  N.  E.  665.  Workmen's  compensatiori: 
whether  independent  contractors  and  employes  of  subcontractors 
are  employes  within  meaning  of  acts,  L.  R.  A.  1916A  118,  247, 
L.  R.  A.  1917D  148;  procedure  under  act,  applicability  of  rules 
governing  actions  generally,  Ann.  Cas.  1915A  741;  review  of 
facts  on  appeal  under  act,  Ann.  Cas.  1916B  475,  1918B  647;  oc- 
cupations or  employments  within  purview  of  acts,  Ann.  Cas  1917D 
4.    See  under  (9)  26  Cyc  970. 


Busick  et  al.  v.  Busick  et  al. 

[No.  9,681.    Filed  April  6,  1917.    Rehearing  denied  June  29, 
1917.    Transfer  denied  November  16,  1917.] 

1.  Wnxs. — Construetion, — Intention  of  Testator, — The  purpose 
of  construing  a  will  is  to  give  effect  to  the  intention  of  the 
testator  as  expressed  by  the  language  employed,  if  not  incon- 
sistent with  established  principles  of  law,  but  where  the  inten- 
tion is  plain  there  is  no  construction  required,    p.  664. 

2.  Wills. — Construction. — Ambiguity, — Application  of  Rules  of 
Construction, — ^A  will  devising  certain  real  estate  to  testator's 
son  for  life  and  providing  that  ''at  his  death  the  same  shall 
vest  in  and  equally  belong  to  his  lawful  children,  who  may  sur- 
vive him,''  and,  if  such  son  should  die,  "leaving  no  children 
alive  at  such  time,  then  I  will  and  direct  that  such  real  es- 
tate shall  revert  to  my  estate,"  to  be  disposed  of  as  directed  in 
a  subsequent  item,  providing  for  the  distribution  of  property 
not  specifically  disposed  of  by  the  will,  and  that  the  realty 
devised  to  the  son,  in  case  he  died  without  children,  should 
''descend  and  pass''  in  the  manner  set  forth  in  such  item,  is 
ambiguous  as  to  when  the  title  vests  in  the  life  tenant's  chil- 
dren so  as  to  require  the  court  to  determine  its  construction 
from  a  consideration  of  all  its  provisions  to  ascertain  the  tes- 
tator's intention,    pp.  665, 669. 

3.  Wills. — Construction, — "Vest." — ^The  word  "vest"  may  de- 
note either  a  vesting  in  interest,  or  a  vesting  in  possession. 
p.  668. 

4.  Wnxs. — Construetion, — **RevertJ* — ^The  word  "revert'*  may 
be  used  in  the  sense  of  "go"  or  "pass."    p.  669. 

5.  Wills. — Construction. — Descend. — The  word  "descend"  may 
be  used  in  the  sense  of  "go"  and  will  be  so  construed  where 
that  meaning  more  effectually  carries  out  the  intention  of  the 
testator,    p.  669. 

6.  Wills. —  Construction, —  Vesting   of   Estates. —  The   law   so 
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fBLVors  the  vesting  of  estates  at  the  earliest  opportunity  and  is 
so  averse  to  a  postponement  thereof  that  they  will  be  deemed 
as  vesting  at  the  earliest  possible  period  in  the  absence  of  a 
clear  manifestation  of  the  contrary  intention,    p.  670. 

7.  Wills. — Construction, — Words  of  Postponement, — Words  of 
Survivorship. — ^Words  of  postponement  in  a  will  are  presumed 
to  relate  to  the  beginning  of  the  enjoyment  of  the  estate,  rather 
than  to  its  vesting,  and  words  of  survivorship  are  presumed  to 
relate  to  the  death  of  the  testator,  rather  than  to  that  of  the 
first  taker,  if  they  are  fairly  capable  of  such  interpretation. 
p.  671. 

8.  Wills. —  Construction. —  Limitations. —  Remainders. — A  limi- 
tation in  a  will  will  not  be  construed  as  an  executory  devise 
when  it  can  take  eifect  as  a  remainder,  nor  a  remainder  to  be 
contingent  where  it  can  be  taken  as  vested,    p.  671. 

9.  Wills. — Construction. — Life  Estate  with  Limitation  Over. — 
Vesting  of  Estate. — An  item  of  a  will  devising  a  life  estate  in 
certain  lands  to  testator's  son  and  providing  that  at  his  death 
the  ''same  shall  vest  in  and  equally  belong  to  his  lawful  chil- 
dren, who  may  survive  him"  and  that  the  land  devised  shall 
revert  to  the  estate  if  the  life  tenant  die  leaving  no  children, 
creates  a  life  estate,  with  the  remainder  in  fee  to  the  life  ten- 
ant's children  living  at  the  time  of  the  testator's  death,  sub- 
ject to  a  diminution  of  their  shares  to  let  in  children  subse- 
quently born  during  the  life  tenancy,  and  on  the  death  of  such 
children  before  their  parents,  the  latter  acquired  the  fee-simple 
title  to  the  realty  devised,    p.  675. 

10.  Trial. — Dismissal  as  to  Certain  Parties. — Findings  and  Conr 
elusions  of  Law. — ^Where  an  action  to  quiet  title  was  dismissed 
as  to  certain  defendants,  findings  of  fact  and  conclusions  of 
law  as  to  such  parties  are  outside  the  issues  and  unwarranted, 
p.  675. 

11.  Judgment. — Conclusiveness. — In  an  action  to  quiet  title  to 
lands  devised  by  will,  plaintiffs  were  bound  neither  by  a  decree 
in  an  action  to  construe  certain  items  of  the  will,  where  the 
decree  stipulated  that  it  should  not  be  conclusive,  nor  by  the 
judgment  in  a  proceeding  to  construe  another  item  wherein 
certain  defendants,  although  parties  in  interest  to  such  pro- 
ceedings, were  not  made  parties  thereto,    p.  676. 

From  Wabash  Circuit  Court;  Charles  A.  Cole,  Spe- 
cial Judge. 

Action  by  Grillen  D.  Busick  and  others  agfainst  Kate 
M.  Busick  and  others.  From  a  judgment  rendered, 
plaintiffs  appeal.    Reversed. 
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EUas  D.  Salshury,  Frank  S.  Rohy  and  Walter  S.  Bent, 
for  appellants. 

Warren  G.  Sayre  and  H.  N.  Hipskind,  for  appellees. 

Felt,  C.  J. — ^This  suit  was  brought  by  'appellants 
against  appellees  to  quiet  the  title  to  certain  real  estate 
in  Wabash  and  Huntington  counties,  Indiana.  Issues 
were  formed  by  a  general  denial  to  the  complaint  and 
by  an  agreement  that  all  defenses  might  be  made  under 
such  denial.  On  due  request  the  court  made  a  special 
finding  of  facts  and  stated  conclusions  of  law  thereon, 
which  were  in  favor  of  appellees.  The  judgment  follows 
the  conclusions  of,  law.  The  errors  assigned  question 
the  correctness  of  each  of  the  conclusions  of  law. 

The  facts  found  are  in  substance  as  follows :  Joseph 
W.  Busick  died  testate  on  March  8,  1897,  leaving  sur- 
viving him  his  wife,  Kate  M.  Busick,  his  daughter 
Marguerite  Bailey,  the  child  of  Kate  M.  Busick,  and  his 
son  Gillen  D.  Busick  by  a  former  wife,  and  Allen  G. 
Busick,  an  adopted  son.  The  will  was  executed  Oc- 
tober 16,  1896,  and  was  duly  probated  in  the  Wabash 
Circuit  Court  on  March  12, 1897,  and  as  far  as  material 
here  provides  in  substance  as  follows:  In  item  1  the 
testator  bequeathes  to  his  wife  his  household  goods, 
furniture  and  library.  Item  2  directs  his  executors  to 
make  an  inventory  of  all  his  property  except  that  de- 
vised by  item  1,  and  to  cause  the  same  to  be  appraised 
at  its  cash  value,  but  provides  that  for  the  purposes  of 
distribution  under  the  will  certain  real  estate  shall  be 
taken  at  the  value  fixed  by  the  testator,  and  the  item 
also  directs  the  payment  of  all  just  debts  of  the  testa- 
tor. Item  3  forgives  and  eliminates  from  his  estate  all 
advancements  made  to  his  sons,  and  directs  that  an  ad- 
vancement of  $9,000  made  to  his  daughter  be  charged 
against  her,  and  that  all  other  debts  due  him  from  her 
be  forgiven.  Items  4,  5  and  6  describe  various  lots  and 
Vol.  65—42 
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tracts  of  real  estate  and  fix  the  value  at  which  they  are 
to  be  taken  by  the  legatees  under  the  will.  Item  7  de- 
vises and  bequeaths  to  the  testator's  wife,  Kate '  M. 
Busick,  his  residence  valued  at  $8,500,  a  storeroom 
and  lot  valued  at  $11,000,  and  a  sufficient  amount  of 
other  property  to  be  selected  by  her  at  the  appraised 
value,  sufficient  to  make  the  whole  amount  of  property 
received  by  her  equal  in  value  to  one-third  of  the  entire 
estate.    Item  8  is  as  follows : 

"I  will  and  devise  to  my  son,  Gillen  D.  Busick, 
the  west  farm  containing  274  acres,  and  the  Chase 
property  on  Manchester  avenue  in  the  city  of  Wa- 
bash, all  in  Wabash  County,  Indiana,  and  by  me 
valued  at  Sixteen  Thousand  and  Seven  Hundred 
Dollars,  and  more  fully  described  in  Item  6  above 
to  have  and  to  use  the  same,  and  the  rents  and 
profits  thereof  during  the  full  period  of  his  natural 
life,  and  at  his  death  the  same  shall  vest  in  and 
equally  belong  to  his  lawful  children,  who  may  sur- 
vive him,  and  in  case  my  said  son,  Gillen  D.  Busick, 
die,  leaving  no  children  alive  at  such  time,  then  I 
will  and  direct  that  said  real  estate  shall  revert  to 
my  estate  and  be  disposed  of  as  provided  in  Item 
10,  hereinafter  set  out/' 

Item  9  devises  certain  specified  property  to  Marguerite 
Bailey  under  the  same  conditions  and  by  the  same  pro- 
visions as  those  of  item  8.  By  item  10  the  testator  gives 
certain  directions  for  setting  off  to  his  wife  the  prop- 
erty devised  to  her  and  to  his  children  the  property 
devised  to  them,  and  then  provides  that  his  property 
not  specifically  disposed  of  by  the  will  shall  be  reduced 
to  cash  or  securities  by  his  executors,  and  that  they — 

"shall  keep  the  same,  to  the  best  advantage  in- 
vested in  interest-bearing  securities  one-half  there- 
of for  the  benefit  and  use  of  my  said  son  Gillen 
D.  Busick,  and  one-half  thereof  for  the  benefit  of 
my  daughter  Marguerite,  to  be  held  in  trust  for 
each  of  them,  and  the  one-tenth  part  of  the  same, 
and  the  annual  interest  on  the  whole  of  such  half, 
less  the  actual  and  necessary  expense  be  paid  to 
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each,  each  year,  the  whole  of  each  one's  share  being 
paid  to  them  in  ten  years,  should  they  live  so  long, 
but  in  case  of  the  death  of  either  or  both  before 
such  ten  years  shall  have  elapsed  leaving  children 
surviving  them,  then  in  such  case,  the  amount  un- 
paid shall  be  put  at  interest  for  the  benefit  of  the 
surviving  children,  and  the  interest  thereon  used 
for  their  maintenance,  and  the  principal  of  such 
share  shall  be  equally  divided  among  such  children 
as  they  reach  tiie  age  of  twenty-one  years,  and 
should  none  of  the  children  of  my  daughter  Mar- 
guerite live  to  the  age  of  twenty-one  years,  then  the 
children  of  my  son  Gillen  D.  Busick  who  live  to  the 
age  of  twenty-one  years,  shall  be  paid  the  entire 
portion  remaining,  and  should  none  of  the  children 
of  Gillen  D.  Busick  live  to  the  age  of  21  years  and 
the  children  of  my  daughter  Marguerite  reach  the 
age  of  21  years,  then  in  such  case  the  entire  portion 
remaining  shall  belong  to  her  children,  and  in  the 
event  of  the  death  of  both  of  said  Gillen  D.  and  said 
Marguerite,  leaving  no  children  surviving  them,  then 
whatever  remains  of  my  estate  at  such  time  shall  be 
divided  into  two  equal  parts,  one  part  to  my  wife 
Kate  M.  Busick,  if  she  be  living,  and  the  other  part 
to  be  divided  equally  between  the  children  of  my 
brother  E.  D.  Busick,  and  those  of  my  sister  Mary 
Garron  and  if  my  said  wife  be  not  living  at  such 
time,  then  all  shall  be  divided  between  the  chil- 
dren of  my  said  brother  and  sister  one-half  to  each 
family. 

"And  I  further  will  and  direct  that  the  real  es- 
tate heretofore  described  and  willed  to  my  said  son 
and  daughter  under  conditions  expressed  shall  in 
case  they  die  without  living  children,  shall  in  such 
case  descend  and  pass  in  precisely  the  same  man- 
ner and  course  as  set  out  above  in  this  item  in  ref- 
erence to  personal  property  under  the  same  condi- 
tion." 

By  item  14,  $1,000  is  devised  to  Allen  G.  Busick,  the 

adopted  son.    In  item  15  the  testator  describes  certain 

real  estate  owned  by  him  in  Huntington  county,  Indiana, 

and  then  provides  that: 

"Now  in  order  to  make  the  amount  of  land  set 
apart  for  use  of  my  said  children  more  nearly  equal 
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in  value  than  as  hereinabove  set  forth,  I  will  and 
direct  that  the  above  and  foregoing  described  land 
in  Huntington  county,  Indiana,  in  addition  to  land 
named  and  described  in  item  8  above  set  apart  for 
the  use  of  my  said  son  Gillen  D.  Busick,  in  exactly 
the  same  way  as  other  land  devised  to  him,  with 
this  further  condition  that  the  33  acres  be  his  abso* 
lutely  in  fee  simple,  and  the  remainder  may  be  sold 
at  any  time  by  my  executors  and  the  amount  real- 
ized therefrom  be  added  by  them  to  his  share  of  per- 
sonal property,  and  then  take  precisely  the  same 
course  as  other  personal  property  devised  by  me  for 
his  use,  and  the  above  tract  shall  be  set  aside  for  his 
use  and  added  to  his  interest  prior  to  the  division 
provided  for  in  item  10  above." 

The  court  also  found  that  the  testator  was  at  the 
time  of  his  death  the  owner  in  fee  simple  of  the  real 
estate  devised  by  him  and  that  the  appraised  value  of 
his  estate  was  $109,043.55;  that  his  widow  elected  to 
take  under  the  will ;  that  the  three  executors  named  in 
the  will  duly  qualified  but  two  resigned,  leaving  Kate 
M.  Busick,  sole  executrix;  that  the  estate  was  settled 
and  the  executrix  duly  discharged  on  April  19,  1900; 
that  at  the  time  of  the  making  of  the  will  and  of  the 
testator's  death  Gillen  D.  Busick  was  thirty-six  years 
of  age  and  had  an  expectancy  of  thirty  to  thirty-one 
years  according  to  the  Carlisle  tables  of  mortality,  and 
Marguerite  Bailey  was  thirty  years  of  age ;  that  at  the 
time  of  the  death  of  the  testator  Gillen  D.  Busick  had 
two  children  living,  Josephine  Busick,  bom  on  Decem- 
ber 31,  1886,  and  who  at  the  death  of  the  testator  had 
an  expectancy  of  forty-eight  to  forty-nine  years,  and 
who  died  intestate  on  June  11,  1897;  LaMoine  Busick, 
his  son,  born  June  12,  1888,  who  at  the  death  of  the 
testator  had  an  expectantcy  of  fifty  to  fifty-one  years, 
and  who  died  intestate  on  August  21,  1908;  that  said 
Josephine  left  surviving  her  as  her  only  heirs  at  law, 
her  father  and  mother  aforesaid,  and  her  brother, 
LaMoine  Busick;  that  LaMoine  Busick  died  umuarried 
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leaving  as  his  only  heirs  at  law  his  mother,  Kate  M. 
Busick,  and  his  father,  Gillen  D.  Busick ;  that  the  trust 
created  by  item  10  of  the  testator's  will  was  finally  set- 
tled on  or  about  November  26,  1907,  and  the  trustee 
fully  discharged;  that  on  November  1,  1908,  Gillen  D. 
Busick  commenced  a  proceeding  in  the  Wabash  Circuit 
Court  to  construe  item  15  of  said  will  and  made  parties 
thereto  Kate  M.  Busick,  executrix,  Kate  Busick,  Mar- 
guerite Bailey,  Robert  Bailey,  and  LaMoine  Busick,  and 
upon  issues  joined  the  court  decreed  that  the  executors 
were  invested  with  discretionary  power,  and  having 
refused  to  sell  the  land,  the  "plaintiff  takes  under  the 
terms  of  item  15  of  said  will,  a  life  estate  in  said  lands 
and  that  the  remainder  goes  in  the  same  manner  as 
the  other  lands  devised  to  the  plaintiff  under  the  terms 
of  said  will  as  set  out  in  item  8  thereof;  that  said  de- 
cree was  not  appealed  from  and  still  remains  in  force'* ; 
that  on  February  14,  1912,  Gillen  D.  Busick  and  Rose 
M.  Busick  filed  their  complaint  in  the  Wabash  Circuit 
Court,  to  quiet  title  to  the  lands  described  in  item  8 
aforesaid  making  defendants  thereto  the  defendants  to 
this  suit;  that  a  cross-complaint  was  filed  in  said  suit 
by  a  party  claiming  an  interest  in  the  land  and  there- 
after the  complaint  was  dismissed,  and  on  April  8, 
1913,  by  agreement  of  the  parties,  a  receiver  was  ap- 
pointed to  lease  the  real  estate,  collect  rents  and  pay 
taxes,  costs  and  charges,  and  the  order  appointing  such 
receiver  provides  that  "this  decree  and  stipulation  shall 
at  no  time  become  or  be  construed  as  an  adjudication 
of  any  question  of  law  or  fact  or  as  an  adjudication 
of  any  issue  raised  by  the  pleadings  filed  or  evidence 
given  in  this  cause" ;  that  said  real  estate  had  been  sold 
for  taxes  and  said  receiver  was  ordered  to  settle  the 
taxes  and  obtain  quit-claim  deeds  from  the  parties  hold- 
ing such  tax  liens,  which  deeds  were  to  be  made  to 
Gillen  D.  Busick  and  others  claiming  an  interest  in  the 


662        APPELLATE  COURT  OF  INDIANA, 

Busick  V.  Busick — G5  Ind.  App.  655. 

land  and  such  quit-claim  deeds  were  by  such  order  of 
court  to  provide  ''that  redemption  from  said  sales  is 
made  by  the  receiver  by  order  of  court,  for  the  benefit 
of  all  parties  interested  in  said  real  estate."  The  find- 
ing sets  out  facts  to  show  that  the  receiver  carried  out 
the  order  of  the  court ;  that  when  the  farm  of  274  acres 
was  sold  for  taxes  it  was  listed  in  the  name  of  Gillen 
D.  and  Rose  M.  Busick,  and  the  real  estate  in  the  city 
was  listed  for  taxes  in  the  name  of  Rose  M.  Busick, 
trustee ;  that  when  he  made  his  will  the  testator  had  the 
advice  and  counsel  of  Oliver  H.  Bogue,  a  practicing 
attorney,  who  also  wrote  said  will ;  that  the  defendants 
each  claim  some  right,  title,  or  interest  to  the  real  es- 
tate described  in  the  complaint  or  in  some  part  thereof, 
which  claims  are  adverse  to  and  inconsistent  with 
"plaintiff's  title  to  said  real  estate  in  fee  simple."  The 
finding  sets  out  the  names  of  the  defendants  and  their 
relationship  and  shows  their  interest  in  the  litigation  and 
their  claims  to  title  in  all  or  certain  portions  of  the  real 
estate  in  controversy.  It  also  shows  that  on  April  14, 
1911,  Gillen  D.  Busick  leased  the  Huntington  county 
farm  known  as  the  "Grundy  farm"  to  Michael  and 
Margaret  Shannahan  for  a  period  of  five  years  for 
$500  and  on  November  7,  1911,  executed  to  said  lessees 
a  quit-claim  deed  therefor,  and  received  a  total  consid- 
eration for  such  lease  and  deed  the  sum  of  $800;  that 
Rose  M.  Busick  did  not  join  in  the  execution  of  either 
the  deed  or  lease  aforesaid.  The  findings  also  show 
certain  conveyances  by  Gillen  D.  to  Rose  M.  Busick. 

On  the  foregoing  finding  of  facts  the  court  stated  its 
conclusions  of  law  in  substance  as  follows:  (1)  That 
under  the  will  of  Joseph  W.  Busick,  Gillen  D.  Busick 
became  the  owner  of  a  life  estate  in  the  real  estate  de- 
scribed in  the  complaint  and  such  estate  is  still  held 
by  him  and  Rose  M.  Busick,  as  grantees  under  con- 
veyances aforesaid,  except  the  "Gnmdy"  Huntington 
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county  farm.  (2)  'That  the  said  LaMoine  Busick  and 
Josephine  Busick  did  not  nor  did  either  of  them  take 
under  the  said  will  of  Joseph  W.  Busick  or  hold  at  the 
time  of  their  respective  deaths,  any  indefeasible  estate 
of  inheritance  in  the  real  estate  described  in  plaintiff's 
complaint."  (3)  "That  the  plaintiffs,  Gillen  D.  Busick 
and  Rose  M.  Busick  did  not  inherit  from  their  said  son, 
LaMoine  Busick  or  their  daughter,  Josephine  Busick, 
any  interest  in  the  said  real  estate  or  any  part  thereof, 
in  fee  simple.''  (4)  That  Michael  and  Margaret 
Shannahan  are  the  owners  and  in  possession  under  the 
lease  and  deed  from  Gillen  D.  Busick  of  the  Huntington 
county  farm,  known  as  the  "Grundy"  farm  for  the  pe- 
riod of  the  life  of  said  Busick,  except  33  acres  conveyed 
by  Gillen  D.  Busick  to  John  C.  McAlpine.  (5)  "That 
the  defendants,  Kate  M.  Busick,  Emily  Caffee,  Mame  D. 
Bobbins,  Charles  C.  Busick,  Emery  D.  Busick,  John  W. 
Busick,  Ida  J.  Logan,  Bell  Mathews,  Claude  Caffee, 
Arlie  Caffee,  Edward  Gehring,  Roland  Gehring,  Joseph 
Gehring,  Bird  Wilson  and  the  unknown  heirs  of  Bird 
Wilson,  are  entitled  to  take  said  real  iestate  in  fee  simple 
under  the  said  will  of  Joseph  W.  Busick  on  the  death 
of  said  Gillen  D.  Busick,  leaving  no  children  surviving 
him."  (6)  "That  the  plaintiffs  are  not  entitled  to 
have  their  title  to  said  real  estate  in  fee  simple  quieted 
against  the  defendants  herein." 

The  controversy  between  appellants  and  appellees 
centers  in  item  8  of  the  will  of  Joseph  W.  Busick  and 
involves  other  portions  of  the  will  which  are  related 
thereto.  Appellants  contend  that  the  eighth  clause  of 
the  will  devises  a  life  estate  in  the  real  estate  therein 
mentioned  to  Gillen  D.  Busick,  with  a  remainder  in  fee 
to  his  children  which  vested  at  the  time  of  the  death 
of  the  testator,  subject  to  such  life  estate;  that  at  the 
death  of  such  children,  subsequent  to  the  death  of  the 
testator,  appellants  inherited  title  from  them. 
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The  trial  court  held  that  the  children  of  Gillen  D. 
Busick  living  at  the  time  of  the  death  of  the  testator 
did  not  acquire  an  indefeasible  estate  of  inheritance  in 
the  real  estate  mentioned  in  item  8,  and  consequently 
appellants,  at  the  death  of  such  children,  subsequent  to 
the  death  of  the  testator,  did  not  inherit  title  from  them. 

In  support  of  the  judgment  of  the  trial  court,  appel- 
lees assert  that  the  will  is  unambiguous,  and  that  the 
plain  meaning  of  its  provisions  clearly  indicate  that  the 
intention  of  the  testator  was  followed  and  given  effect 
by  the  conclusions  of  law  and  the  judgment  rendered 
thereon;  that  by  the  use  of  the  words  "vest"  and  "re- 
vert" the  testator  employed  terms  of  definite  legal  sig- 
nification which  so  clearly  indicate  his  intention  as  to 
leave  no  room  for  the  application  of  rules  of  construc- 
tion in  construing  the  will. 

We  shall  first  examine  the  provisions  of  the  will  to  de- 
termine whether  in  construing  it  there  is  any  necessity 
for  resorting  to  rules  of  construction,  or  whether  the 
provisions  so  clearly  and  plainly  indicate  the  intention 
of  the  testator  as  to  make  the  application  of  rules  of 
construction  improper  and  unnecessary. 

The  purpose  of  construing  any  will  is  to  ascertain  and 

give  effect  to  the  intention  of  the  testator  as  expressed 

by  the  language  employed,  if  not  inconsistent 

1.  with  established  principles  of  law.  Where  the 
intention  is  plain  and  so  clearly  expressed  as  to 
be  readily  ascertained  by  a  consideration  of  all  the  pro- 
visions of  the  will,  there  is  no  need  of  resorting  to  rules, 
for  no  construction  is  required  and  all  that  remains 
to  be  done  is  to  execute  the  expressed  intentions  of  the 
testator.  Alsman  v.  Walters  (1915),  184  Ind.  565,  106 
N.  E.  879,  111  N.  E.  921;  Smith  V.  Smith  (1915),  59 
Ind.  App.  169,  173,  109  N.  E.  60;  HiUis  V.  Dils  (1913), 
53  Ind.  App.  576,  580,  100  N.  E.  1047,  102  N.  E.  140. 

In  the  first  clause  of  the  will  the  testator  expresses 
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the  intention  of  disposing  of  his  "entire  estate,  both  real 
and  personal/'  and  in  item  11  the  same  idea  is 

2.  expressed.  The  testator  therein  states  that  the 
foregoing  provisions  relating  to  personal  prop- 
erty are  subject  to  the  pajrment  of  his  just  debts,  in- 
cluding expenses  of  last  sickness,  funeral,  and  costs  of 
administration  and  then  says:  "Whatever  may  then 
remain  shall  be  considered  my  estate  of  which  my  said 
wife  shall  have  one-third,  and  the  two-thirds  to  the  chil- 
dren and  all  costs,  expenses  and  taxes  affecting  the  por- 
tions set  off  to  my  said  children  shall  be  paid  from 
such  portions." 

The  will  shows  that  the  testator  had  a  wife,  two 
natural  children  and  an  adopted  son,  living  when  the 
instrmnent  was  executed,  and  at  the  time  of  his  death, 
to  whom  he  devised  certain  real  Estate  and  made  be- 
quests of  personal  property.  He  also  made  provision  for 
his  grandchildren  and  for  collateral  kindred,  the  chil- 
dren of  his  brother  and  sister,  under  certain  named 
conditions.  The  will  indicated  that  certain  amounts  of 
money  had  previously  been  paid  to  each,  the  natural  and 
adopted  son,  and  all  such  amounts  were  forgiven.  By 
item  14  the  adopted  son  was  bequeathed  the  sum  of 
$1,000.  All  simis  previously  paid  the  daughter  were 
forgiven  except  an  advancement  of  $9,000.  The  latter 
portions  of  items  8  and  9  indicate  an  intention  to  have 
the  property  devised  to  his  son  and  daughter  stay  in 
the  natural  family,  and  follow  the  blood  of  the  direct 
line,  and  upon  failure  of  such  line,  to  go  to  collateral 
kindred,  the  children  of  his  brother  and  sister.  These 
provisions,  taken  in  connection  with  the  provision  made 
for  his  adopted  son,  indicate  that  the  amounts  forgiven 
and  the  specific  bequest  to  the  adopted  son  include  all 
the  testator  intended  him  to  recover  from  his  estate  in 
any  event  and  at  any  time. 

Eliminating  the  adopted  son  in  the  manner  above  in- 
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dicated,  the  general  scheme  of  the  will  indicates  an  in- 
tention to  make  provision  for  the  objects  of  the  testa- 
tor's bounty  in  the  order  following,  viz. :  (1)  His  wife ; 
(2)  his  son  and  daughter;  (3)  his  grandchildren;  (4) 
the  children  of  his  brother  and  sister. 

The  language  of  item  8,  ''and  in  case  my  said  son, 
Gillen  D.  Busick,  die,  leaving  no  children  alive  at  such 
time,  (our  italics)  then  I  will  and  direct  that  said  real 
estate  shall  revert  to  my  estate  and  be  disposed  of  as 
provided  in  item  10,"  does  not  definitely  indicate 
whether  the  death  of  the  son  therein  mentioned  refers 
to  his  death  in  the  lifetime  of  the  testator,  or  at  some 
time  subsequent  to  the  death  of  the  testator,  or  to  such 
death  without  any  reference  to  the  time  of  the  death  of 
the  testator.  The  same  is  true  of  the  language  of  item 
9  by  which  property  is  devised  to  the  daughter,  Mar- 
guerite Bailey. 

The  concluding  sentences  of  items  8  and  9  refer  to 
item  10,  which  provides  that  the  real  estate  devised  to 
his  son  and  daughter,  under  certain  conditions,  shall  ''tn 
case  they  die  without  living  children  *  *  •,  de- 
scend and  pass  in  precisely  the  same  manner  and  course 
as  set  out  above  in  this  item  in  reference  to  personal 
property  under  the  same  condition."  Here  again  the 
will  is  indefinite  as  to  whether  the  death  of  the  son 
or  daughter  therein  mentioned  refers  to  such  death  in 
the  lifetime  of  the  testator,  or  means  such  death  at 
any  time  without  reference  to  the  death  of  the  testator. 

If  the  intention  of  the  testator  was  primarily  to  dis- 
pose of  all  his  estate  to  the  objects  of  his  bounty,  in 
any  contingency  that  might  arise,  and  to  so  frame  his 
will  that  in  any  event  that  might  arise  his  adopted  son 
would  not  receive  any  part  of  his  estate  except  the  por- 
tion bequeathed  to  him  by  the  will,  then  it  is  apparent 
that  the  language  of  the  latter  part  of  items  8,  9,  and  10 
is  appropriate  to  make  effective  such  intention.    For 
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if  all  the  devisees  named  in  items  8  and  9  should  have 
died  in  the  lifetime  of  the  testator,  then  without  the  ref- 
erence to  item  10  in  items  8  and  9  and  the  provisions 
of  item  10  above  mentioned  such  devises  would  have 
lapsed  and  the  adopted  son,  if  living,  would  have  ob- 
tained an  interest  by  inheritance  in  the  property  de- 
vised by  said  items  8  and  9. 

If  the  testator  intended  to  provide  for  conditions  that 
would  arise  if  the  devisees  named  in  items  8  and  9,  or 
either  of  them,  should  die  in  his  lifetime,  then  the  lan- 
guage used  in  the  latter  part  of  item  10  would  be  ap- 
propriate, for  in  that  event  the  property  mentioned  in 
items  8  and  9,  or  either  of  them,  would  "descend"  from 
him  at  his  death,  whereas,  if  reference  was  to  a  death 
subsequent  to  the  death  of  the  testator,  title  could  not 
then  '^descend*'  from  him,  for  under  such  interpreta- 
tion title  would  have  passed  to  some  devisee  or  devisees 
under  the  will,  and  ''descend''  would  not  be  an  apt  or 
appropriate  word  to  express  the  apparent  intention 
under  such  interpretation.  3  Words  and  Phrases  2012. 
Assuming  that  the  word  "descend"  was  used  advisedly, 
as  we  must  do  if  there  is  nothing  to  indicate  that  it  was 
not  so  used,  it  tends  to  indicate  a  reference  in  the  latter 
part  of  item  10  to  a  deatii  in  the  lifetime  of  the  testator. 

Furthermore,  the  provision  in  the  latter  part  of  item 
10  to  the  effect  that  such  property  shall  pass  "in  pre- 
cisely the  same  manner  and  course  as  set  out  above  in 
this  item  in  reference  to  personal  property  under  the 
same  condition,''  tends  to  render  doubtful  the  conclu- 
sion that  the  testator  intended  to  defer  the  vesting  of 
title  in  fee  to  the  property  devised  by  items  8  and  9 
until  the  death  of  his  son  and  daughter  at  a  time  subse- 
quent to  his  own  death. 

But  appellees  further  contend  that  all  doubt  or  am- 
biguity is  removed  by  the  use  of  the  words  "vest"  and 
"revert/* 
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The   Century   Dictionary   indicates   that   the   word 

'Vest"  has  various  meanings  and  applications,  among 

them  the  following:     (a)  "To  put  in  possession; 

3.  to  put  more  or  less  formally  in  occupation."  (b) 
"To  place  or  put  in  possession  or  at  the  disposal 
of ;  give  or  confer  formally  or  legally  an  immediate  fixed 
right  of  present  or  future  possession,  occupancy  or  en- 
joyment of;  (c)  "To  come  or  descend;  devolve,  take 
effect  as  a  title  or  right/'  (d)  "jTo  vest  in  interest,  to 
pass  or  devolve  as  matter  of  right  or  title  irrespective 
of  any  immediate  right  of  possession."  (e)  "jTo  vest 
in  possession,  to  pass  in  possession  or  immediate  rig^t 
of  possession."  The  word  has  been  defined  to  signify 
an  immediate  right  of  present  or  future  enjojrment. 
Stewart  V.  Harriman  (1875),  56  N.  H.  25,  29,  22  Am. 
Rep.  408;  8  Words  and  Phrases  7302.  In  some  in- 
stances the  word  has  been  held  to  have  been  used  in  the 
sense  of  "payable."  PhiUips'  Estate  (1903),  205  Pa. 
504,  55  Atl.  210,  211,  97  Am.  St.  743.  The  word  "vest" 
may  denote  either  a  vesting  in  interest,  or  a  vesting 
in  possession.  8  Words  and  Phrases  7302;  Bumey  V. 
Arnold  (1909),  134  Ga.  141,  148,  67  S.  E.  712;  Jacobs 
V.  Whitney  (1910),  205  Mass.  477,  481,  91  N.  E.  1009, 
1011,  18  Ann.  Cas.  576;  LoventhaZ  v.  Home  Ins.  Co. 
(1895),  112  Ala.  108,  20  South.  419,  33  L.  R.  A.  258,  57 
Am.  St.  17,  20;  McGillis  v.  McGillis  (1896),  11  App. 
Div.  359,  42  N.  Y.  Sup.  921,  924 ;  Hennessy  v.  Patterson 
(1881),  85  N.  Y.  91,  103.  In  Bumey  v.  Arnold,  supra, 
the  Supreme  Court  of  Georgia  said:  "Counsel  in  the 
present  case  insists,  however,  that,  there  being  no  re- 
mainder created  in  the  deed  except  by  the  words  *at 
her  death  to  go  and  vest  in,'  etc.,  the  use  of  the  addi- 
tional words  'and  vest  in,'  must  necessarily  have  been 
employed  to  convey  some  meaning,  and  since  the  words 
'to  go'  are  sufficient  to  indicate  the  idea  of  carrying  the 
possession,  the  words  'and  vest  in'  must  be  construed 
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as  expressing  an  intention  of  the  grantor  that  there 
should  be  no  vesting  in  interest  until  the  death  of  the 
life-tenant.  While  this  argument  is  a  plausible  one,  in 
arriving  at  the  intent  of  the  grantor  it  must  be  borne  in 
mind  that  the  word  Vest'  has  a  double  meaning;  it  is 
employed  to  denote  either  'a  vesting  in  interest/  or  'a 
vesting  in  possession/  If  employed  by  the  grantor  in 
the  latter  sense,  it  would  have  no  further  effect  than 
if  the  grantor  had  declared  that  the  property  at  the 
death  of  the  life-tenant  was  *to  go  to  and  be  possessed 
by'  the  remaindermen/'  In  Hennessy  v.  Patterson, 
supra,  the  New  York  Court  of  Appeals  said:  "In  his 
chapter  on  executory  devises  Washburn  reminds  us  of 
the  necessity  of  distinguishing  'between  the  vesting  of 
a  right  to  a  future  estate  of  freehold,  the  vesting  of  a 
freehold  estate  in  interest,  and  the  vesting  of  the  same 
in  possession/  ** 

The  word  "revert"  is  not  always  used  in  the  same 
sense,  and  is  sometimes  used  in  the  sense  of  "go" 

4.  or  "pass/'  Warrum  v.  White  (1908),  171  Ind. 
574,  578,  86  N.  E.  959.  Likewise  the  word  "de- 
scend" is  sometimes  used  in  the  sense  of  "go" 

5.  and  will  be  held  to  have  been  so  used  where  such 
meaning  seems  to  more  effectually  carry  out  the 

intention  of  the  testator.  Borgner  v.  Brown  (1893), 
133  Ind.  391,  396,  33  N.  E.  92;  Rountree  v.  PurseU 
(1895),  11  Ind.  App.  522,  532,  39  N.  E.  747. 

While  the  foregoing  observations  are  not  the  only 
considerations  suggested  by  the  various  provisions  of 

the  will,  and  others  may  be  Apparent  which  tend 
2.    to  support  the  conclusions  of  the  trial  court,  we 

nevertheless  believe  the  observations  above  made 
are  amply  sufficient  to  warrant  the  conclusion  that  the 
intention  of  the  testator  to  defer  the  vesting  of  title 
in  the  children  of  his  son  and  daughter,  until  the  death 
of  the  latter  at  any  time,  is  not  so  clearly  apparent  from 
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the  provisions  of  the  will  as  to  remove  all  doubt  that 
such  was  his  intention. 

We  therefore  conclude  that  there  is  such  ambiguity 
in  the  provisions  of  the  will  that  the  policy  of  the  law 
makes  it  our  duty  to  invoke  the  established  rules  of 
construction  to  aid  the  court  in  ascertaining  and  giving 
effect  to  the  intention  of  the  testator  as  gathered  from 
a  due  consideration  of  all  the  provisions  of  the  will. 
Alsman  V.  Walters,  supra;  Aldred  v.  Sylvester  (1915), 
184  Ind.  542,  111  N.  E.  914,  dlQ;  Smith  w.  Smith,  supra. 

The  finding  of  facts  shows  that  the  testator  in  making 
his  will  had  the  advice  of  a  lawyer  who  also  wrote  the 
will.  The  instrument  bears  date  of  October  16,  1896, 
and  shortly  prior  thereto  some  important  decisions  had 
been  rendered  by  the  Supreme  Court  of  this  state,  which 
deal  with  questions  that  arise  under  the  provisions  of 
the  will  now  under  consideration.  Fowler  V.  Duhme 
(1896),  143  Ind.  248,  42  N.  E.  623;  TindaU  V.  MiUer 
(1896),  143  Ind.  337,  41  N.  E.  535;  Moores  V.  Hare 
(1896),  144  Ind.  573,  43  N.  E.  870;  Antioch  CoUege, 
etc.  V.  Branson  (1896),  145  Ind.  312,  44  N.  E.  314; 
Heilmun  V.  Heilman  (1891),  129  Ind.  59,  28  N.  E.  310; 
Borgner  V.  Brown,  supra. 

The  rules  of  construction  applicable  to  the  case  at  bar 
have  been  stated  and  reiterated  many  times.  There  is 
little,  if  any,  dispute  as  to  such  rules  and  the  contro- 
versy usually  arises  in  determining  the  necessity  for 
their  application,  and  in  appljdng  them  to  particular 
cases.  Our  Supreme  Court,  in  the  case  of  Aldred  V. 
Sylvester,  supra,  recently  made  a  terse  statement  of  the 
principle  rules  applicable  here  as  follows :  ''This  court 
has  with  practical  uniformity  and  consistency  recog- 
nized the  existence  of  the  following  rules  where  particu- 
lar and  future  estates  are  created:  (1)  the  law  so 
favors  the  vesting  of  estates  at  the  earliest  op- 

6.    portunity  and  is  so  adverse  to  a  postponement 
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thereof  that  they  will  be  deemed  as  vesting  at 
the  earliest  possible  period,  in  the  absence  of  a 

7.  clear  manifestation  of  the  contrary  intention; 
(2)  words  of  postponement  are  presumed  to  re- 
late to  the  beginning  of  the  enjojrment  of  the  estate, 
rather  than  to  its  vesting;  (3)  words  of  survivorship 
are  presumed  to  relate  to  the  death  of  testator,  rather 
than  that  of  the  first  taker,  if  they  are  fairly  capable  of 
such  interpretation.    Aspey  V.  Letuis  (1899),  152  Ind 
493,  52  N.  E.  756;  Myers  V.  Carney  (1908),  171  Ind 
379,  84  N.  E.  400;  Fowler  Y.  Duhme  (1896),  143  Ind 
248,  42  N.  E.  623 ;  Campbell  V.  Bradford  (1906) ,  166 
Ind.  451,  77  N.  E.  849;  Taylor  V.  Stephens,  supra; 
Moores  V.  Hare  (1896),  144  Ind.  573,  43  N.  E.  870 
Tindall  V.  MilUr  (1896),  143  Ind.  337,  41  N.  E.  535 
Borgner  V.  Brown  (1893),  133  Ind.  391,  33  N.  E.  92 
Wright  V.  Charley  (1891),  129  Ind.  257,  28  N.  E.  706 
Heilman  V.  Heilman  (1891),  129  Ind.  59,  28  N.  E.  310 
Bruce  V.  Bissel  (1889) ,  119  Ind.  525,  22  N.  E.  4, 12  Am 
St.  436;  Amos  v.  Amos  (1889),  117  Ind.  19,  19  N.  E 
539;  Hoover  v.  Hoover  (1888),  116  Ind.  498,  19  N.  E 
468;  Harris  V.  Carpenter  (1887),  109  Ind.  540, 10  N.  E 
422;  Davidson  v.  Koehler  (1881),  76  Ind.  398;  Rumsey 
V.  Durham  (1854),  5  Ind.  71. 

"It  is  also  well  settled  by  our  decisions  that  courts 

will  not  construe  a  limitation  into  an  executory  devise 

when  it  can  take  effect  as  a  remainder  nor  a  re- 

8.  mainder  to  be  contingent  where  it  can  be  taken 
as  vested.    Fowler  v.  Duhme,  supra,  267 ;  Carna- 

han  V.  Freeman  (1915),  108  N.  E.  955;  Moore  v.  Lyons 
(1840) ,  25  Wend.  119." 

Without  repeating  here,  we  adopt  as  pertinent  to  the 
case  at  bar  the  recent  exhaustive  review  of  the  decisions 
and  authorities  by  our  Supreme  Court  in  the  following 
cases :  Alsman  V.  Walters,  supra;  Aldred  v.  Sylvester, 
supra. 
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Fowler  v.  Duhme,  supra,  is  a  leading  case  on  the  sub- 
ject now  under  consideration,  has  been  cited  and  fol- 
lowed in  many  decisions,  and  is  of  special  importance 
here  because  of  the  similarity  in  meaning  of  the  lan- 
guage employed  in  the  will  under  consideration  in  that 
case,  to  that  over  which  the  controversy  arises  here. 
In  that  case  the  testator  devised  the  residue  of  his  estate 
to  his  children  subject  to  the  following  conditions,  viz. — 
"  (a)  In  the  event  of  the  death  of  any  of  my  said  children 
without  lawful  issue  living  at  the  time  of  the  death  of 
such  child,  then  the  share  of  such  deceased  child  shall 
vest  in,  and  become  the  absolute  property  in  fee  simple, 
in  equal  portions,  of  such  of  my  said  children  as  shall 
then  be  living,  and  the  living  descendants  of  such,  if 
any,  as  may  then  be  dead,  the  descendants  of  any  de- 
ceased child  taking,  between  them,  the  share  which,  if 
living,  would  have  vested  in  their  father  or  mother." 

In  that  case  it  was  contended  by  Mrs.  Duhme,  a 
daughter  of  the  testator,  that  she  acquired  a  fee-simple 
title  to  the  property  devised  to  her  and  that  clause  "a" 
had  reference  only  to  a  death  occurring  in  the  lifetime 
of  the  testator.  Those  opposing  her  contended  that 
such  clause  referred  to  death  after  the  death  of  the 
testator  and  that  Mrs.  Duhme's  title  was  a  determinable 
fee,  which  in  case  she  died  without  issue  living,  would 
determine,  and  that  in  such  event  the  fee-simple  title 
was  limited  over  by  executory  devise  to  certain  desig- 
nated persons. 

After  an  exhaustive  review  of  the  subject  and  author- 
ities, the  court  held  that  the  children  of  the  testator 
took  a  fee-simple  title  which  vested  absolutely  at  the 
testator's  death. 

In  discussing  clause  "a"  the  Supreme  Court  said: 
"It  expresses  a  contingency  in  which  the  property  de- 
vised should  go  to  others  than  the  named  devisees,  but 
omits  to  state  the  time  within  which  such  contingency 
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must  happen.  The  law  supplies  that  omission  by  hold- 
ing that  the  time  shall  be  directed  to  a  period  before  the 
testator's  death.  If  the  clause  read:  'In  the  event  of 
the  death/  before  my  death,  'of  any  of  my  said  chil- 
dren/ etc.,  there  could  be  no  reasonable  ground  of  con- 
tention, and,  as  we  have  seen,  the  law  supplies  these 
words  where  to  do  so  they  do  not  oppose  the  mani- 
fest intention  of  the  testator.  Here,  as  in  Boraaton's 
Appeal,  supra;  Moore  V.  Lyons,  supra;  Doe  V.  Sparrow, 
supra;  Woodbume  V.  Woodbume,  supra,  and  Mickley^s 
Appeal,  counsel  attach  considerable  importance  to  the 
adverb  of  time  then,  as  employed  in  the  clause  in  ques- 
tion, and  seek  to  refer  it  to  the  death,  at  any  time,  of 
the  Immediate  devisee.  Such  words  are  held  by  the 
cases  cited  not  to  relate  to  the  vesting  of  the  estate  in 
interest.  The  word  as  employed  has  direct  reference  to 
an  event,  the  death  of  a  child,  and  not  to  a  time.  This 
use  of  the  word  is  consistent  with  the  construction  of 
the  clause  which  requires  us  to  apply  the  rule  of  sur- 
vivorship to  a  period  during  the  lifetime  of  the  testator, 
it  is  consistent  with  the  idea  that  a  will  speaks  with  ref- 
erence to  conditions  which  may  exist  at  the  time  of  the 
testator's  death,  it  is  consistent  with  the  closing  phrase 
of  the  clause :  The  descendants  of  any  deceased  child 
.taking  between  them  the  share  which,  if  living,  would 
have  vested  in  their  father  or  mother.'  Vesting  occurs 
at  the  death  of  a  testator  and  not  before. 

"The  word,  as  it  is  each  time  employed,  is  not  incon- 
sistent with  the  idea  of  a  contingency,  the  death  of  a 
child,  occurring  during  the  lifetime  of  the  testator,  and 
as  we  have  seen  it  must  be  found  inconsistent  with  that 
idea  before  we  could  give  it  effect  to  deny  the  applica- 
tion of  the  rule  directing  the  time  of  indefinitely  ex- 
pressed survivorship/' 

In  Alsman  v.  Walters,  supra,  the  language  of  the  de- 
VOL.  65-43 
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vise  considered  was :  ''I  give  and  bequeath  to  my  son, 
Francis  M.  Walters,  during  his  natural  life  and  after 
his  death  to  his  children  surviving  him  in  fee  simple." 
-  In  considering  the  meaning  and  effect  of  the  fore- 
going language  the  court  said :  "Where  a  life  estate  is 
carved  out,  with  a  gift  over  to  children  of  the  life  ten- 
ant, the  gift  not  only  embraces  the  children  living  at 
testator's  death,  but  also  all  who  may  come  into  exists 
ence  during  the  life  tenancy.  In  such  case,  the  children 
alive  at  testator's  death  take  an  immediately  vested  in- 
terest subject  to  a  diminution  of  their  shares  to  let  in 
such  others  as  may  be  bom  during  the  life  tenancy. 
*  *  ♦  It  will  be  observed  here  that  while  the  tes- 
tator makes  the  gift,  after  the  death  of  Francis,  'fo  his 
children  surviving  him'  the  estate  devised  is  a  'fee 
simple.'  ♦  ♦  *  In  ascertaining  the  testator's  intent 
consideration  must  be  given  to  all  the  words  in  the  will, 
and  a  court  is  not  at  liberty  to  heed  one  phrase  and 
disregard  another.  ♦  *  ♦  The  cases  cited  discuss 
the  rules  of  construction  to  which  we  have  referred. 
These  rules  are  not  mere  arbitrary  formalities.  They 
have  been  formulated  to  aid  in  the  ascertainment  of  the 
testator's  true  intent  and  prevent  its  subversion  by  as- 
scribing  a  meaning  to  a  word,  perhaps  carelessly  used, 
which  conflicts  with  the  general  intent  of  the  testator. 
Aspy  V.  Lewis,  supra.  They  are  the  product  of  wisdom 
and  experience  of  the  ages  in  seeking  amid  ambiguous 
phrases,  the  intent  of  those  engaged  in  the  serious  and 
solemn  business  of  making  a  final  disposition  of  prop- 
erty by  will.  *  *  *  We  are  of  the  opinion  that  on 
the  death  of  Luke  Walters  the  fee  simple  title  to  the 
land  in  question  vested  absolutely  in  appellee  and  ap- 
pellant's mother,  subject  to  diminution  to  let  in  after- 
bom  children." 

The  language  of  the  devise  in  the  will  considered  in 
Smith  V.  Smith,  supra,  and  the  facts  of  tiie  case  give  it 
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weight  and  special  significance  when  applied  to  the  facts 
of  this  case  and  the  language  of  the  devise  now  under 
investigation. 

In  the  light  of  the  foregoing  decisions,  and  the  nu- 
i  merous  cases  therein  cited,  and  especially  the  more  re- 

I  cent  decisions  of  our  Supreme  Court,  we  hold  that 

9.  by  clause  8  of  the  will  of  Joseph  W.  Busick,  de- 
ceased, he  devised  a  life  estate  to  his  son  Gillen 
D.  Busick,  in  the  real  estate  therein  mentioned  and  de- 
scribed, and  the  remainder  in  fee  to  the  children  of  Gil- 
len D.  living  at  the  time  of  the  death  of  the  testator, 
subject  to  a  diminution  of  their  shares  to  let  in  other 
children  of  Gillen  D.,  if  any,  bom  during  the  life  ten- 
ancy. Alsman  v.  Walters,  supra.  Coquillard  v.  CoquiU 
lard  (1916),  62  Ind.  App.  489,  113  N.  E.  481,  483. 

From  this  it  follows  that  upon  the  death  of  the  chil- 
dren of  Gillen  D.  and  Rose  M.  Busick  as  found  by  the 
trial  court,  their  parents,  the  appellants,  inherited  from 
them  title  to  the  real  estate  mentioned  and  described  in 
items  6  and  8  of  said  will,  and  by  virtue  thereof,  and 
of  the  conveyances  found  by  the  court,  hold  the  fee- 
simple  title  to  said  real  estate  in  the  proportions  found 
by  the  trial  court,  except  such  interests  or  portions 
thereof  as  may  have  been  conveyed  subsequently  to  the 
death  of  the  children  aforesaid. 

The  complaint  having  been  dismissed  by  appellants 
as  to  Michael  and  Margaret  Shannahan,  the  find- 

10.  ing  of  facts  as  to  them  is  outside  the  issues  and 
the  fourth  conclusion  of  law  was  unwarranted. 

Our  conclusions  already  announced  indicate  that  the 
appellees,  the  children  and  descendants,  or  representa- 
tives, of  the  brother  and  sister  of  the  testator  mentioned 
in  item  10  of  the  will,  have  not  now,  nor  can  they  on 
the  facts  found  by  the  court,  by  virtue  of  the  provisions 
of  said  will,  ever  obtain  any  interest  in  the  real  estate 
in  controversy. 
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The  contention  that  appellants  are  bound  by  the  con- 
struction placed  on  the  will  by  the  parties  in  interest 
cannot  be  sustained  on  the  facts  found  by  the 

11.   trial  court.     In  one  instance  mentioned  in  the 

finding  of  facts  on  which  this  contention  is  based, 

it  is  shown  that  by  agreement  of  the  parties  and  by  the 

order  and  decree  of  the  court,  it  was  definitely  settled 

that  no  such  result  should  follow. 

In  the  proceedings  to  construe  item  15  of  the  will,  the 
parties  here  claiming  adversely  to  appellants  were  not 
parties,  for  the  finding  shows  that  Kate  M.  Busick, 
executrix,  Kate  Busick,  the  widow  of  the  testator.  Mar- 
guerite Bailey,  daughter  of  tiie  testator,  Robert  Bailey 
and  LaMoine  Busick,  were  the  only  parties,  none  43f 
whom  are  claiming  adversely  to  appellants.  Further^, 
more,  tiie  provisions  of  items  8  and  9  were  not  con- 
strued, nor  was  the  intention  of  the  testator,  as  evi- 
denced by  a  consideration  of  the  whole  will  settled  or 
adjudicated.  The  dealings  with  the  Shannahans,  as 
already  shown,  were  not  in  issue  and  in  any  view  of 
s\ich  facts  they  are  not  sufficient  to  preclude  appellants 
from  asserting  their  rights  as  against  the  claims  of  the 
appellees. 

Other  questions  discussed  are  disposed  of  by  the  con- 
clusions already  announced,  and  there  is  no  necessity 
for  giving  them  further  consideration. 

From  the  conclusions  we  have  reached,  it  follows  that^ 
the  trial  court  erred  in  each  of  its  conclusions  of  law. 

The  judgment  is  therefore  reversed,  with  instructions 
to  the  trial  court  to  restate  its  conclusions  of  law,  in 
favor  of  appellants,  and  in  accordance  with  the  conclu- 
sions above  announced,  and  to  render  judgment  thereon 
accordingly. 

Ibach,  P.  J.,  Dausman,  Caldwell,  Batman  and  Hottel, 
JJ.,  concur. 


i 
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On  Petition  for  Rehearing. 

Dausman,  J. — ^It  was  with  considerable  reluctance 
that  I  gave  my  consent  to  the  decision  in  this  cause. 
Having  considered  the  petition  for  rehearing  and  the 
briefs  thereon,  I  am  thoroughly  convinced  that  a  rehear- 
ing should  be  granted. 

Note.— Reported  in  115  N.  E.  1025,  116  N.  E.  861.  Wills: 
time  to  which  words  of  survivorship  refer  in  devise  or  bequest  of 
remainder  after  life  estate,  14  Ann.  Cas.  706.  See  under  (6)  40 
Cyc  1650;  (8)  40  Cyc  1645,  1666;  (9)  40  Cyc  1675-1681. 


Makeever  v.  Makeever  et  al. 

[No.  9,987.     Filed  November  16,  1917.] 

1.  Appeal. — Right  of  Appeal. — Jurisdiction  over  Necessary 
Parties, — Before  an  appellate  tribunal  can  proceed  to  review 
questions  going  to  the  merits  of  the  judgment  from  which  the 
appeal  is  prosecuted,  it  must  first  appear  that  such  court  has 
jurisdiction  of  the  parties  whose  rights  and  interests  are  af- 
fected by  the  judgment,    p.  684. 

2.  Appeal. — Dealh  of  Defendant  after  Judgment, — Necessary 
Parties. — Personal  Representative, — Heirs, — ^Where  defendant 
in  an  action  to  quiet  title  died  after  judgment  in  his  favor  and 
before  an  api>eal  was  perfected,  and  his  widow  was  appointed 
executrix  of  his  estate,  she  was  a  necessary  party  to  the  ap- 
peal both  in  her  representative  capacity  and  as  an  heir.    p.  684. 

3.  Appeal. — Assignment  of  Errors, — Amendment, — Time, — ^An 
assignment  of  error  cannot  after  the  time  for  perfecting  an 
appeal  has  expired  be  amended  by  adding  a  party,  even  though 
the  omission  is  due  to  appellant's  excusable  neglect,    p.  685. 

4.  Appeal. — Parties, — Substitution  on  Death  of  Party, — Notice, 
— ^Where  parties  are  substituted  as  appeUees  in  case  of  the 
death  cf  a  party  after  judgment  and  before  appeal,  they  should 
have  notice  either  of  the  application  to  substitute,  or  should 
be  served  with  notice  after  they  have  been  named  as  appellees, 
p.  686. 

5.  Appeal. — Parties, — Suhstitution  on  Death  of  Party. — Notice, 
— Time  for  Serving. — ^Where  a  party  died  after  judgment  and 
before  appeal  and  no  attempt  was  made  to  serve  substituted  ap- 
pellees with  notice  of  substitution  until  more  than  ninety  days 
after  the  filing  of  the  transcript  and  the  assignment  of  errors, 
it  was  too  late.    p.  686. 
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From  Newton  Circuit  Court;  Charles  W.  HarUey, 
Judge. 

Action  by  Francis  M.  Makeever  against  Jay  Make- 
ever  and  others.  From  a  judgment  for  defendants, 
plaintiff  appeals.     Appeal  dismissed. 

E.  B.  Sellers  and  John  A.  Dunlap,  for  appellant. 
George  A.  WiUiams  and  W.  H.  Parkinson,  for  appel- 
lees. 

HoTTEL,  C.  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  appellees  in  an  action  brought  by  appellant  in 
which  he,  in  one  paragraph  of  his  complaint,  sought  to 
quiet  title  to  certain  real  estate  therein  described,  and 
in  a  second  and  third  paragraph  he  sought  to  have  a 
trust  declared  in  his  favor  in  the  same  real  estate. 

The  assignment  of  error  in  this  court  is  prefaced  with 
the  following  statement :  "The  above  named  appellant 
says  that  Jasper  Makeever  departed  this  life  about 
March  15th,  1917,  and  that  Jay  Makeever,  Charles 
Makeever,  Nellie  Makeever,  Bride  Phillips,  Alberta 
Candice  Collins  and  Jane  Makeever  are  his  sole  and 
only  heirs  at  law,  and  that  no  administrator  or  executor 
has  been  appointed  to  administer  upon  his  estate." 

Jasper  Makeever  was  a  defendant  below.  His  name 
does  not  appear  in  the  assignment  of  error  in  this  court, 
but  there  does  appear  therein  as  appellees  the  names  of 
those  persons  indicated  in  the  preface  of  such  assign- 
ment as  the  heirs  of  said  deceased. 

The  appellees  "other  than  the  heirs  of  Jasper  Make- 
ever,  deceased,  and  Virginia  Estella  Seward"  have  filed 
a  motion  to  dismiss  the  appeal.  The  first  ground  of 
said  motion  is  as  follows:  "(1)  That  no  notice  of  the 
appeal  in  said  cause  has  been  served  upon  Jay  Make- 
ever."  The  second,  third,  fourth,  fifth  and  sixth 
grounds  of  said  motion  are  the  same  as  the  first  ex- 
cept  as  to  the  name  of  the  party  not  served,  the  name 
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appearing  in  said  grounds  respectively  being  Charles 
Makeever,  Nellie  Makeever,  Bride  Phillips,  Alberta 
Candice  Collins  and  Jane  Makeever.  The  seventh 
ground  of  the  motion  is  as  follows:  "That  Jasper 
Makeever  the  defendant  in  the  court  below  died  testate 
on  the  15th  day  of  March,  1917,  and  by  his  will  ap- 
pointed his  widow  Jane  Makeever  executrix  of  his  es- 
tate.'' 

The  eighth  and  ninth  grounds  are  in  substance  cov- 
ered by  the  tenth  ground,  which  is  to  the  following  ef- 
fect, viz. :  That  the  assignment  of  error  herein  is  de- 
fective in  that  Jasper  Makeever,  the  defendant  in  the 
court  below,  "was  dead  and  his  widow,  Jane  Makeever, 
was  appointed  executrix  of  his  estate  after  the  judg- 
ment was  rendered  in  the  court  below  and  before  the 
transcript  and  assignment  of  errors  *  *  *  were 
filed  in  this  court,  and  said  Jane  Makeever  as  said  ex- 
ecutrix of  said  estate  was  not  made  a  party  to  the  as- 
signment of  errors.*' 

Causes  13,  14  and  15  are  respectively  predicated  upon 
the  fact  that  neither  Jay  Makeever,  Charles  Makeever 
nor  Nellie  Makeever  was  a  defendant  below,  and  that 
no  notice  of  appeal  has  been  served  upon  any  of  them. 
Said  motion  contains  other  grounds,  but  those  indicated 
are  sufficient  for  the  purposes  of  its  disposition. 

Since  the  filing  of  said  motion  the  appellant,  by  one 
of  his  attorneys,  has  filed  his  sworn  application  to  make 
new  parties,  which,  omitting  caption,  is  in  substance 
as  follows:  The  appellant  moves  the  court  for  per- 
mission to  make  new  parties  to  this  appeal,  and  shows 
that  the  judgment  herein  was  rendered  on  January  9, 
1917;  that  the  transcript  was  filed  on  April  7;  that 
Jasper  Makeever,  one  of  the  defendants  below,  died  on 
March  15, 1917,  at  his  home  in  Newton  county,  Indiana ; 
that  this  affiant  is  now  and  was  then  a  resident  of  Jas- 
per county,  Indiana ;  that  at  the  time  of  filing  the  tran- 
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script  herein  affiant  believed  that  the  said  Jasper  Make- 
ever  died  intestate  and  he  therefore  named  his  legal 
heirs  as  parties  to  this  appeal;  that  he  then  had  no 
knowledge  that  said  deceased  died  testate  and  that  an 
executrix  had  qualified  to  administer  upon  his  estate; 
that  the  decedent  left  as  his  widow  one  Jane  Makeever ; 
that  she  was  named  in  decedent's  will  as  the  executrix 
thereof,  and  has  since  qualified  as  such;  that  said  Jane 
Makeever  is  named  in  the  appellant's  assignment  of 
errors  as  one  of  the  heirs  of  said  deceased;  that  the 
children  of  said  deceased  are  also  named,  but  that  the 
said  Jane  Makeever  as  executrix  was  not  a  party  for 
the  reason  that  appellant  did  not  know  at  the  time  of 
filing  the  transcript  in  this  cause  that  the  said  Jasper 
Makeever  had  died  testate  and  that  the  said  Jane  Make- 
ever  had  been  appointed  and  qualified  as  executrix. 
''Wherefore,  appellant  prays  that  he  be  granted  permis- 
sion to  make  the  said  Jane  Makeever,  executrix  of  the 
last  will  and  testament  of  Jasper  Makeever,  deceased, 
a  party  to  this  appeal,  and  that  appellant  be  granted 
permission  to  give  notice  to  the  parties  of  the  appeal/' 
This  application  is  answered  by  a  counter  affidavit 
of  W.  H.  Parkinson,  an  attorney  for  appellees  other 
than  Virginia  Estella  Seward  and  the  heirs  of  said  de- 
ceased Jasper  Makeever,  which,  among  other  things, 
alleges  in  substance  that  Jane  Makeever  was,  on  March 
21,  1917,  appointed  executrix  of  said  estate;  that  she 
qualified  on  that  day  and  gave  notice  by  publication  in 
a  newspaper  of  general  circulation  published  in  Newton 
county,  Indiana,  at  or  near  said  date,  notifying  the  pub- 
lic that  she  was  the  duly  qualified  and  acting  executrix 
of  the  said  estate  of  said  Jasper  Makeever,  deceased; 
that  appellant  was  then  and  for  many  years  prior 
thereto,  and  continuously  ever  since  has  been,  a  resident 
of  said  county  of  Newton ;  that  appellant  was  a  brother 
of  deceased,  and  lived  within  one-half  mile  of  his  home ; 
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that  long  before  and  at  the  time  of  the  filing  of  the 
transcript  and  assignment  of  errors  in  this  cause  on 
April  7,  1917,  appellant  knew,  or  could  with  reasonable 
diligence  have  known,  of  the  death  of  Jasper  Makeever, 
and  that  he  died  testate  and  left  a  will;  that  affiant 
verily  believes  that  the  said  appellant  did  know  prior 
to  April  7, 1917,  that  said  deceased  had  left  a  will  nam- 
ing his  widow,  Jane  Makeever,  as  executrix  of  his  said 
estate,  and  that  said  will  had  been  probated,  and  that 
said  Jane  Makeever  was,  on  April  7,  1917,  the  duly  ap- 
pointed, qualified  and  acting  executrix  of  said  estate, 
or  was  chargeable  with  knowledge  of  facts  which  would 
have  led  him  to  inquire,  and  upon  the  slightest  inquiry 
might  have  known  such  facts ;  that  the  attorney  for  ap- 
pellant knew,  or  could  have  known  by  the  slightest  in- 
quiry, that  no  notice  had  ever  been  served  upon  the  heirs 
of  said  deceased,  notifying  them  of  said  appeal;  that 
neither  the  appellant  nor  his  attorney  ever  notified  said 
heirs  of  Jasper  Makeever  of  said  appeal  or  requested 
the  clerk  of  the  Supreme  and  Appellate  Courts  to  notify 
the  said  heirs  as  by  law  required. 

The  record,  so  far  as  pertinent  to  the  question  pre- 
sented, shows  the  following  facts :  On  March  14,  1916, 
at  the  March  term  of  said  court,  the  trial  court  filed  its 
special  finding  of  facts  and  conclusions  of  law  in  favor 
of  appellees.  At  the  same  term,  and  on  April  7,  1916, 
a  motion  for  new  trial  was  filed  and  overruled,  an  ap- 
peal prayed  by  appellant,  appeal  granted,  bond  with 
penalty  of  $200  ordered  filed,  but  no  security  was  named 
or  approved.  On  May  6,  in  vacation,  a  bond  in  sum  of 
$500,  with  National  Security  Company  as  surety  was 
filed.  A  vacation  entry  of  July  24,  1916,  shows  the 
filing  of  the  longhand  manuscript  of  the  evidence.  A 
record  entry  of  January  9, 1917,  being  the  second  day  of 
the  January  term,  1917,  of  said  court,  shows  that  ap- 
pellant appeared  and  filed  a  written  motion  in  said 
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cause,  in  which  he  set  out  the  fact  that  the  court  had 
at  the  time  above  indicated  filed  its  special  finding  of 
facts  and  conclusions  of  law  in  said  cause ;  that  appel- 
lant filed  a  motion  for  new  trial  which  had  been  over- 
ruled, etc.,  but  that  no  judgment  had  been  rendered 
in  said  cause ;  that  appellant  perfected  his  appeal  to  the 
Appellate  Court  and  discovered  that  no  judgment  had 
been  rendered  in  said  cause,  whereupon  he  dismissed 
his  appeal  and  was  permitted  to  withdraw  the  tran- 
script so  filed  in  the  Appellate  Court. 

In  said  motion  appellant  asked  the  trial  court  that 
the  case  be  redocketed  and  judgment  rendered  therein. 
This  motion  was  by*  the  court  sustained  and  judgment 
rendered  in  accordance  with  the  finding  of  facts  and 
conclusions  of  law,  and  from  such  judgment  an  appeal 
was  prayed  by  appellant,  which  was  granted  by  the 
court  upon  the  filing  of  a  bond  in  the  sum  of  $200  within 
thirty  days  with  Bovee  Makeever  as  surety  thereon, 
which  bond  and  surety  were  approved  by  the  court,  and 
appellant  was  given  120  days  within  which  to  prepai^o 
and  file  his  bill  of  exceptions.  On  February  7,  in  vaca- 
tion, and  within  the  time  last  given,  the  appellant  filed 
his  bond  in  the  sum  of  $500  with  the  surety  named. 

At  the  following  March  term,  viz.,  on  April  2,  1917, 
is  a  record  entry  showing  the  filing  of  a  bill  of  excep- 
tions containing  the  longhand  manuscript  of  the  evi- 
dence. The  stenographer's  certificate  to  said  manu- 
script bears  date  July  20,  1916.  A  later  certificate  of 
such  reporter  bears  date  April  2,  1917.  The  record 
shows  two  certificates  of  the  judge  of  the  trial  court 
attesting  the  correctness  of  the  bill  of  exceptions,  one 
of  the  date  July  22,  1916,  showing  that  the  transcript 
of  the  evidence  and  proceedings  had  been  presented  to 
him  on  that  day,  and  a  second  bearing  date  April  2, 
1917,  showing  that  such  transcript  of  the  evidence  had 
been  presented  to  him  on  that  day. 
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There  are  likewise  two  certificates  of  the  clerk,  bear- 
ing different  dates,  and  two  praecipes  for  transcript, 
bearing  different  dates. 

The  transcript  and  assignment  of  error  in  this  court 
were  filed  April  7,  1917.  The  motion  to  dismiss  the 
appeal  was  filed  August  10,  1917,  and  appellant's  peti- 
tion to  make  new  party  and  to  serve  notice  was  filed 
August  31,  1917. 

It  will  be  observed  that  there  is  some  apparent  con- 
fusion and  conflict  in  the  record  entries,  dates,  etc.,  but 
without  determining  whether  said  irregularities  are  of 
an  influential  character  as  affecting  said  motion  to  dis- 
miss the  appeal,  we  shall  give  appellant  the  benefit  of 
the  assumption  that  they  all  can  be  and  should  be 
treated  as  explained  by  the  fact  that  it  is,  at  least  in- 
ferentially,  disclosed  by  the  record  that  there  was  a 
former  appeal  and  a  withdrawal  of  the  transcript  filed 
therein,  to  be  used  for  the  present  appeal,  that  the  tran- 
script filed  in  the  present  appeal  is  the  same  as  that  filed 
with  the  first  appeal,  and  contains  original  entries  and 
certificates  of  the  reporter,  clerk  and  judge,  and  also  the 
additional  certificates  of  said  officials  made  necessary  by 
the  second  appeal  perfected  after  appellant  procured  the 
rendition  of  the  judgment  herein  as  above  set  out. 

Said  assumption,  however,  is  of  no  avail  against  the 
motion  to  dismiss.  It  appears  from  appellant's  assign- 
ment of  errors,  and  from  the  affidavits  of  the  parties 
filed  herein  and  above  set  out,  that  since  the  rendition 
of  the  judgment  below,  and  before  the  filing  in  this 
court  of  the  transcript  of  the  present  appeal,  one  of  the 
defendants  below  died,  leaving  as  his  heirs  at  law  the 
persons  substituted  for  him  in  the  caption  of  the  as- 
signment of  errors. 

It  also  appears  from  said  affidavits  of  the  parties  that 
the  widow  of  said  deceased,  Jane  Makeever,  was  named 
as  executrix  of  his  will,  and  that  she  qualified  as  such 
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and  was  acting  in  that  capacity  when  the  transcript  was 
filed  herein.  Said  widow  and  children  of  deceased  are 
named  as  appellees  in  the  assignment  of  error,  but  the 
widow,  Jane  Makeever,  in  her  representative  capacity 
as  executrix  is  not  so  named. 

'It  is  fundamental  that  before  an  appellate  tribunal 

can  proceed  to  review  questions  going  to  the  merits 

of  the  judgment  from  which  the  appeal  is  prose- 

1.  cuted,  it  must  first  appear  that  such  court  has 
jurisdiction  of  the  parties  whose  rights  and  in- 
terests are  affected  by  such  judgment.  Whisler  v. 
Whisler  (1903),  162  Ind.  136,  144,  67  N.  E.  984,  70  N. 
E.  152 ;  Michigan  Mut.  Life  Ins,  Co.  V.  Frankel  (1898) , 
151  Ind.  534,  50  N.  E.  304;  Abshire  V.  WiUiamson 
(1897),  149  Ind.  248,  48  N.  E.  1027;  Vardermark  v. 
Wilkinson  (1895),  142  Ind.  142,  39  N.  E.  441;  Gates  V. 
Weyenberg  (1915),  60  Ind.  App.  241,  110  N.  E.  227; 
Continental  Ins.  Co.  V.  Gue  (1912),  51  Ind.  App.  232, 
98  N.  E.  147. 

There  can  be  no  doubt  but  that  upon  the  death  of 

Jasper  Makeever  his  widow  and  children  named  in  the 

caption  of  the  assignment  of  errors  as  appellees 

2.  were  interested  in  the  judgment  appealed  from, 
and  hence  were  properly  so  named,  but  we  think 
for  the  same  reason  that  Jane  Makeever  in  her 

representative  capacity  as  executrix  was  likewise  a  nec- 
essary party  to  the  appeal.  As  such  executrix,  in  the 
course  of  her  administration  of  said  estate,  it  might 
become  necessary  for  her  to  sell  the  real  estate  involved, 
to  pay  the  debts  of  said  deceased,  and  hence  she,  as  well 
as  the  .heirs  of  deceased,  was  interested  in  maintaining 
said  judgment  and  for  this  reason  was  a  necessary 
party  to  the  appeal.  Benoit,  Admr.,  v.  Schneider,  Admr. 
(1872),  39  Ind.  591. 

As  before  stated,  appellant,  when  he  filed  his  assign- 
ment of  error,  recognized  the  necessity  for  making  the 
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heirs  of  deceased  parties  to  said  appeal^  and  now, 

3.  by  his  application  to  make  Jane  Makeever  a 
party,  in  her  representative  capacity,  he,  by  im- 
plication at  least,  recognizes  that  she  also  is  a  necessary 
party.  Said  application,  however,  comes  more  than 
180  days  after  the  final  judgment  was  rendered,  and 
hence  is  too  late  unless  appellant  has  shown  that  his 
failure  to  perfect  his  appeal  by  a  proper  assignment  of 
error  is  due  to  something  other  than  his  own  neglect. 
Nordyke  &  Marmon  Co.  v.  Fitzpatrick  (1903),  162  Ind. 
663,  666, 71  N.  E.  46 ;  Bacon,  Admr.,  v.  Withrow  (1887) , 
100  Ind.  94,  10  N.  E.  624;  Lawrence  v.  Wood  (1890), 
122  Ind.  452,  24  N.  E.  159;  Smythe  V.  Boswell  (1888), 
117  Ind.  365,  20  N.  E.  263;  Thompson  v.  Newsom 
(1912),  52  Ind.  App.  444,  100  N.  E.  772. 

These  cases  were  decided  before  the  amendment  of 
1913,  limiting  the  time  for  taking  the  appeal  to  180  days 
after  the  final  judgment,  but  when  read  in  the  light  of 
said  amendment  require  that  the  assignment  of  error 
must  be  perfected  within  180  days  from  the  date  of  the 
final  judgment,  or  the  overruling  of  the  motion  for  new 
trial,  where  such  motion  is  made  after  the  rendition  of 
the  judgment.  Rook  v.  Strauss  Bros.  Co.  (1914),  58 
Ind.  App.  82,  107  N.  E.  692;  S^teelw.  Yoder  (1914),  58 
Ind.  App.  633,  108  N.  E.  78 

In  view  of  the  statute  and  the  decisions  supra,  it  is 
manifest  that  even  if  it  be  conceded  that  appellant  has 
shown  excusable  neglect  for  his  failure  to  make  said 
executrix  a  party  to  the  appeal  (a  thing  we  do  not  de- 
cide), that  part  of  his  application  supra  which  now 
seeks  to  amend  his  assignment  of  error  by  making  her 
a  party  must  be  denied,  and  a  dismissal  of  his  appeal 
must  then  follow. 

It  will  be  observed  also  that  appellant  has  never 
made  any  effort  to  serve  any  notice  upQn  the  heirs  of 
said  deceased  so  named  in  his  assignment  of  error  as 
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above  indicated.  The  right  and  method  of  substitution 
of  parties  in  cas^s  where  death  occurs  after  the  judg- 
ment of  the  trial  court  is  rendered,  and  before  appeal, 
is  provided  by  §677  Bums  1914,  §636  R.  S.  1881. 

In  cases  like  the  present,  involving  a  term-time  ap- 
peal, there  seems  to  be  some  confusion  and  conflict  in 
the  decided  cases  as  to  the  court  in  which  the 

4.  substitution  or  application  therefor  should  be 
made.     (Bndletts  Creek  Coed  Co.  V.   Pomatto 

[1909],  172  Ind.  288,  294,  88  N.  E.  606;  Helms  V.  Cook 
[1914],  58  Ind.  App.  259,  108  N.  E.  147,  and  cases 
there  cited) ;  but,  wherever  made,  it  would  seem 
that  the  parties  so  substituted  should  have  notice 
either  of  the  application  to  substitute,  or  should  be 
served  with  notice  after  they  had  been  named  as  ap- 
pellees. In  the  instant  case  the  deceased  appellee  was 
not  named  in  the  assignment  of  error  as  an  appellee,  as 
was  done  in  the  case  of  Bruiletts  Creek  Coal  Co.  V. 
Pomatto,  supra;  but  the  persons  named  in  the  preface 
of  such  assignment  of  errors  as  the  heirs  of  said  de- 
ceased were  substituted  and  named  as  appellees.  No 
notice  of  any  kind  was  served  on  the  substituted  ap- 
pellees notifying  them  either  of  an  intent  or  ap- 

5.  plication  to  substitute,  nor  were  they  served  with 
any  notice  as  appellees  after  such  substitution, 

and  no  effort  or  attempt  to  so  serve  them  was  made 
until  the  application  above  set  out  was  filed,  and  it  was 
filed  more  than  ninety  days  after  the  filing  of  the  tran- 
script and  the  assignment  of  errors,  and  hence  is  too 
late.  Steel  v.  Yoder,  supra;  Helms  V.  Cook,  supra; 
Thompson  v.  Newsom,  supra. 

For  the  reasons  indicated,  the  appeal  must  be  and  is 
dismissed. 

Note.— Reported  in  117  N.  E.  691, 
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BucYRus  Company  v.  Townsend  et  al. 

[No.  10,033.    Filed  November  16,  1917.] 

1.  Master  and  Servant. — Workmen'8  Compensation  Act — Ap- 
peal. — Assignment  of  Error, — Questions  Presented. — On  an  ap- 
peal from  an  award  by  the  Industrial  Board,  an  assignment'  of 
error  that  the  award  is  contrary  to  law  is  sufficient  to  present 
both  the  sufficiency  of  the  facts  found  to  sustain  the  award  and 
the  sufficiency  of  the  evidence  to  sustain  the  finding  of  facts, 
p.  688. 

2.  Master  and  Servant.  —  Workmen's  Compensation  Act.^— 
Awa/rd. — Necessary  Showing. — In  a  proceeding  for  compensa- 
tion under  the  Workmen's  Compensation  Act,  Acts  1915  p.  392, 
for  the  death  of  a  servant,  it  must  be  made  to  appear  that 
decedent  received  a  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment,  and  that  the  death  of  the 
employe  resulted  from  the  injury,  before  the  Industrial  Board 
can  allow  compensation  to  a  defendant,    p.  690. 

3.  Master  and  Servant. — Workmen's  Compensation  Act. — Evi- 
dence,— Sufficiency, — In  a  proceeding  by  dependents  for  com- 
pensation under  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  for  the  death  of  a  servant,  evidence  that  decedent,  while 
engaged  at  his  employment,  slipped  and  fell  in  such  a  manner 
as  to  strike  his  breast  against  an  iron  rod  on  the  machine  he 
was  operating,  that  after  the  accident  he  was  confined  to  his 
bed  suffering  from  pain  in  his  left  side  and  breathing  with 
difficulty,  that  prior  to  the  accident  decedent  had  been  in  good 
health  and  had  not  complained  of  any  ailment  of  the  heart  or 
lungfs,  and  testimony  by  the  attending  physician  that  the  fall 
brought  on  a  condition  of  the  heart  known  as  pericarditis  which 
resulted  in  death,  is  sufficient  to  show  an  injury  by  accident 
arising  out  of  and  in  the  course  of  decedent's  employment,  and 
that  it  proximately  caused  his  death,    p.  690. 

4.  Master  and  Servant.  —  Workmen's*  Compensation  Act.  — 
Cause  of  Death. — Proof, — In  a  proceeding  for  compensation 
under  the  Workmen's  Compensation  Act,  Acts  1915  p.  392, 
for  the  death  of  a  servant,  claimants  were  not  required  to 
present  such  proof  as  would  entirely  exclude  the  possibility 
that  decedent's  death  was  due  in  part  to  a  diseased  condition 
of  his  heart,    p.  690. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Workmen's 
Compensation    Act   by    Daisy    Townsend    and    others 
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against  the  Bucjrrus  Company.     From  an  award  for 
applicant,  the  defendant  appeals.    Affirmed. 

Phelps  F.  Darby,  for  appellant. 
Elmer  Q.  Lockyear,  for  appellees. 

Ibach,  p.  J. — ^Appellees'  husband  and  father  was  an 
employe  of  appellant  company,  and  while  so  employed 
it  is  claimed  he  received  a  serious  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  his  em- 
ployment, from  which  he  died  on  August  8,  1916.  On 
February  3,  1917,  appellees,  as  dependents  of  decedent, 
filed  their  verified  application  before  the  Industrial 
Board  for  an  adjustment  of  their  claim  for  compen- 
sation, which  was  granted,  and  they  were  awarded 
$7.29  per  week  for  300  weeks. 

It  is  contended  by  appellant  that  the  award  of  the 

full  board  is  not  sustained  by  sufficient  evidence  and 

is  contrary  to  law.    The  latter  assignment  pre- 

1.  sents  both  questions.  Union  Sanitary  Mfg.  Co. 
V.  Davis  (1916),  64  Ind.  App.  227,  115  N,  E. 
676,  677. 

The  facts  appearing  from  the  finding  are  that  on 
Augrust  1,  1916,  decedent  was  in  the  employ  of  appel- 
lant at  an  average  weekly  wage  of  $13.26.  On  that 
date  he  received  a  personal  injury  by  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employment,  which 
resulted  in  his  death  August  8,  191*6;  that  the  appel- 
lant had  actual  knowledge  of  his  injury  at  the  time  it 
occurred,  and  that  it  rendered  first  aid  at  the  time  of 
his  injury  and  on  the  second  day  thereafter  furnished 
an  attending  physician  who  attended  him  at  the  hos- 
pital until  his  death.  He  left  surviving  him  Daisy 
Townsend,  his  wife,  and  the  other  named  appellees,  his 
children.  Decedent  and  his  wife  and  children  were  at 
the  time  of  his  injury  and  death  living  together  as  one 
family.    Two  sons,  Elma  and  Alvis,  were  working  and 
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eamingr  wages,  and  the  wife  and  the  other  children 
being  wholly  dependent  upon  decedent  for  their  support. 
It  appears  from  the  record  that  the  decedent  had 
been  in  the  employ  of  appellant  for  several  weeks  prior 
to  August  1,  1916,  on  what  is  termed  a  "band  press,*' 
a  machine  used  to  press  a  copper  band  around  shells 
and  the  shells  were  shrapnel  shells  about  eight  inches 
in  diameter  and  two  and  one-half  feet  long.  The  band 
press  is  about  three  and  one-half  feet  high.  On  the 
floor  there  was  an  iron  T-rail  extending  about  an  inch 
above  the  level  of  the  floor.  The  decedent  took  a  shell 
and  started  to  the  press.  His  foot  slipped  on  the  T-rail 
as  he  was  about  to  lay  the  shell  down,  and  he  fell  and 
hit  his  breast  against  the  lever  that  operated  the  press. 
This  lever  consisted  of  an  iron  rod  about  an  inch  in 
diameter  with  a  steel  handle,  and  was  used  for  starting 
and  stopping  the  machine.  Decedent  was  taken  to  his 
home  that  night  and  immediately  went  to  bed  complain- 
ing of  pain  in  his  left  side  and  had  trouble  in  breathing. 
Two  days  later  he  was  taken  to  the  hospital  under  the 
care  of  a  physician.  After  the  injury  there  was  found 
a  mark  over  his  heart  about  five  inches  long.  The  only 
sickness  he  ever  had  was  about  a  year  before,  and  that 
sickness  lasted  about  two  weeks.  He  had  been  at  work 
almost  continuously,  and  always  worked  at  general 
labor,  and  had  never  complained  of  anything  being 
wrong  with  his  heart  or  lungs.  The  attending  physi- 
cian testified  that  he  found  him  immediately  following 
the  accident,  suffering  from  pain  in  the  left  side  of  the 
chest  in  the  region  of  the  heart,  his  breathing  was  bad, 
jerking  whenever  he  took  a  long  breath,  his  heart  was 
laboring,  and  there  was  an  abnormal  sound  of  the  heart ; 
also,  that  a  blow  over  the  heart  would  cause  acute  heart 
disease  and,  in  this  case,  the  fall  brought  on  a  condi- 
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tion  of  the  heart  known  as  ''pericarditis/'  and  that 
killed  decedent. 

In  all  cases  such  as  the  present,  before  the  Industrial 

Board  can  allow  compensation  to  a  claimant,  it  must  be 

made  to  appear  that  the  decedent  received  a  per- 

2.  sonal  injury  by  accident  arising  out  of  and  in 
the  course  of  his  employment,  and  that  the  death 

of  the  employe  resulted  from  such  injury. 

It  is  insisted  here  that  decedent  did  not  die  as  a 

result  of  the  accidental  injury,  but  that  his  death  was 

due  to  a  disease,  neither  produced  nor  aggravated 

3.  by  such  injury.    While  the  evidence  might  per- 
mit of  a  result  different  from  that  reached  by 

the  Industrial  Board,  yet  we  are  satisfied  that  the  un- 
contradicted testimony  of  the  son,  the  only  person  who 
saw  the  accident,  and  the  testimony  of  the  physician 
who  treated  decedent  from  the  date  of  his  injury,  who 
we  must  assume  was  a  competent  physician,  together 
with  all  the  other  facts  and  circumstances  shown  by 
the  evidence,  'was  sufficient  to  show  an  injury  by  acci- 
dent arising  out  of  and  in  the  course  of  decedent's  em- 
plojrment,  and  that  such  injury  proximately  caused  his 
death.  Columbia  School  Supply  Co.  v.  Lewis  (1917), 
ante,  116  N.  E.  1;  Hahhe  V.  Viele  (1897),  148  Ind. 
116,  45  N.  E.  783,  47  N.  E.  1;  Bayne  v.  River- 
side Storage,  etc.,  Co.  (1914),  181  Mich.  378",  148  N. 
W:  412,  5  N.  C.  C.  A.  857.    The  dependents  were 

4.  not  required  to  present  such  proof  as  would  en- 
tirely exclude  the  possibility  that  decedent's  death 

was  due  in  part  to  a  diseased  condition  of  his  heart. 

We  think  the  determination  of  the  board  should  be 
sustained.    Award  affirmed. 

Note. — Reported  in  117  N.  E.  656.  Workmen's  compensation: 
what  is  an  accident  arising  out  of  and  in  the  course  of  employ- 
ment within  meaning  of  act,  Ann.  Cas.  1913C  4, 1914B  498,  1916B 
1293,  1918B  768. 
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Mcx)RE  V.  Ohl. 

[No.  9,257.    Filed  May  8,  1917.    Rehearing  denied  November  16, 

1917.] 

1.  Appeal. — Briefs, — Sufficiency^ — The  rules  of  the  Supreme  and 
Appellate  Courts  relating  to  the  preparation  of  briefs  are  not 
complied  with  by  a  mere  statement  in  appellant's  points  and 
authorities  of  general  propositions  of  law  which  neither  by 
wording  nor  direct  reference  are  applied  to  any  particular 
ruling  of  the  trial  court  relied  on  for  reversal,    p.  693. 

2.  Contracts. — Parol  Contracts, — Pa/rol  Evidence. — A  contract 
partly  in  writing  and  partly  in  parol  becomes  a  mere  verbal 
contract,  and,  where  it  is  necessary  to  resort  to  oral  evidence 
to  establish  the  terms  of  a  contract,  then  the  whole  contract 
is  regarded  as  being  verbal,    p.  695. 

3.  Appeal. — Review, — Harmless  Error. — Instructions. — ^Although 
a  contract  to  furnish  board  and  lodging  was  in  writing,  except 
that  the  method  of  ascertaining  the  amount  of  compensation 
required  oral  evidence,  and  was,  technically,  an  oral  contract, 
yet  an  instruction  in  an  action  on  a  note  that  defendant,  who 
pleaded  such  contract  by  way  of  set-off  and  alleged  it  to  be 
written,  had  the  burden  of  proving  that  the  contract  was  writ- 
ten was  not  prejudicial  to  her,  where  the  evidence  showed  only 
that  the  contract  was  written  and  the  instruction  expressly 
authorized  a  recovery  for  the  value  of  the  service  shown  by 
the  evidence  independent  of  the  contract,    p.  696. 

4.  Appeal. — Review. — VerdicU — Excessive  Recovery. — ^Where,  in 
an  action  on  two  notes,  one  for  $700  and  the  other  for  $500, 
defendant  counterdaimed  for  maintenance  and  support  ;fur- 
nished  plaintiff,  and  plaintiff's  recovery  was  for  less  than  the 
amount  due  on  the  $700  note,  the  court  on  appeal  cannot  sus- 
tain defendant's  contention  that,  because  the  undisputed  evi- 
dence showed  that  the  value  of  her  services  was  approximately 
$1,600,  the  jury  must  have  found  for  her  on  her  counterclaim 
and  that  the  recovery  was  too  large,  since  the  jury  may  have 
f oUnd  against  defendant's  counterclaim  and  against  plaintiff  on 
the  $500  note,  in  which  case  the  verdict  was  too  small,    p.  698. 

5.  Appeal. — Briefs. — Sufficiency. — Alleged  error  in  the  refusal^ 
of  instructions  is  not  presented  for  review,  where  appellant's 
points  and  authorities  do  not  refer  to  the  instructions  or  to 
any  error  predicated  on  their  refusal,    p.  699. 

6.  Appeal. — Briefs. — Argument. — An  argument  is  not  a  neces- 
sary part  of  a  brief,  and  any  question  attempted  to  be  pre- 
sented thereby  will  not  be  considered  where  'not  presented  in 
appellant's  pointy  and  authorities,    p.  699. 
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From  Clinton  Circuit  Court ;  Joseph  Combs,  Judge. 

Action  by  Sarah  C.  Ohl  against  Laurinda  Moore. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

James  V.  Kent  and  Thomxis  M.  Ryan,  for  appellant. 
Albert  J.  Bayne,  John  W.  Strawn  and  William  Robi- 
son,  for  appellee. 

HoTTEL,  J. — Appellee  filed  in  the  Clinton  Circuit 
Court  a  complaint  in  two  paragraphs.  The  first  para- 
graph was  based  on  a  promissory  note  for  $700,  exe- 
cuted by  appellant  on  May  9,  1902,  due  five  years  after 
date,  and  bearing  five  per  cent,  interest  from  date.  The 
second  paragraph  was  based  on  a  note  for  $500,  exe- 
cuted May  23,  1899,  due  one  year  after  date,  and  bear- 
ing six  per  cent,  interest  from  date,  with  a  credit  of 
$10  endorsed  thereon,  of  ^ate  June  23,  1900,  "to  be 
applied  on  interest,''  such  paragraph  containing  an 
averment  that  a  payment  of  five  dollars  was  made  on 
said  note  December  £6,  1913. 

The  appellant  filed  an  answer  in  six  paragraphs,  viz. : 
(1)  A  general  denial ;  (2)  the  ten-year  statute  of  limita- 
tion, addressed  to  the  second  paragraph  of  complaint 
alone;  (3)  payment  of  each  note;  (4)  that  each  note 
was  executed  without  any  consideration;  (5)  the  fifth 
paragraph  was  by  way  of  set-off,  the  averments  of 
which,  material  to  the  questions  presented,  are  herein- 
after indicated;  (6)  the  sixth  paragraph  is  addressed 
to  the  first  paragraph  of  complaint  and  sets  out  in  de- 
tail the  circumstances  under  which  the  $700  note  was 
executed,  its  theory  being  that  such  note  was  executed 
without  any  consideration. 

A  reply  in  general  denial  was  filed  to  the  affirmative 
paragraphs  of  answer.  A  trial  by  jury  resulted  in  a 
verdict  for  appellee  in  the  sum  of  $800. 

Appellant  filed  a  motion  for  new  trial,  which  was 
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overruled,  and  this  ruling  is  assigned  as  error  and  relied 
on  for  a  reversal.  Said  motion  contains  numer- 
ic ous  grounds,  but  in  her  brief,  appellant,  under 
the  heading  "Propositions  and  Authorities"  has 
merely  stated  general  propositions  of  law  without  ap- 
plying any  of  them,  except  as  hereinafter  indicated,  to 
either  of  the  grounds  of  said  motion.  Under  the  con- 
struction and  interpretation  of  the  rules  of  the  Supreme 
Court  and  this  court,  as  frequently  announced  by  both 
courts,  such  rules  are  not  complied  with  by  a  mere  state- 
ment in  appellant's  points  and  authorities  of  general 
propositions  of  law  which  neither  by  their  wording  nor 
by  any  direct  reference  are  applied  to  any  particular 
ruling  of  the  trial  court  relied  on  for  reversal.  Inland 
Steel  Co.  V.  Smith  (1906),  168  Ind.  245,  252,  80  N.  E. 
538;  Pittsburgh,  etc.,  R.  Co.  V.  Lightheiser  (1906),  168 
Ind.  438,  78  N.  E.  1033;  Michael  V.  State  (1912),  178 
Ind.  676,  99  N.  E.  788;  Husak  v.  Clifford  (1912),  179 
Ind.  173,  100  N.  E.  466;  Leach  v.  State  (1911),  177 
Ind.  234,  240,  97  N.  E.  792;  German  Fire  Ins.  Co.  v. 
Zonker  (1914),  57  Ind.  App.  696,  702,  703,  108  N.  E. 
160;  Chicago,  etc.,  R.  Co.  v.  Dinius  (1913),  180  Ind. 
596, 103  N.  E.  652. 

We  shall  therefore  limit  our  consideration  of  the 
grounds  of  appellant's  motion  for  new  trial  to  such  as 
are  presented  by  her  brief  within  the  rule  of  the  court 
as  interpreted  by  the  cases  cited. 

The  first  four  propositions  submitted  by  appellant, 
while  not  specifically  directed  to  any  ruling  of  the  trial 
court  relied  on  for  reversal,  furnish  the  foundation  for 
her  fifth  proposition,  which  challenges  the  action  of  the 
trial  court  in  giving  the  ninth  instruction.  These  prop- 
ositions, when  considered  together,  are  to  the  follow- 
ing effect,  viz.:  It  is  insisted  that  the  averments  of 
the  fifth  paragraph  of  answer  show  that  the  contract 
between  appellant  and  appellee  set  out  in  such  answer 
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and  relied  on  as  the  basis' of  appellant's  set-off  was 
part  in  writing  and  part  in  parol,  and  hence  that  the 
entire  contract  should  be  treated  as  oral.  Appellant 
then  says  that  it  follows  as  a  sequence  that  the  court 
erred  in  giving  the  ninth  instruction. 

This  instruction  is  as  follows :  "No.  9.  The  defend- 
ant in  this  cause  pleads  a  written  contract  under  which 
it  is  claimed  the  defendant  furnished  the  plaintiff  cer- 
tain board,  lodging,  care  and  support.  I  instruct  you 
that  under  said  allegations  the  burden  is  on  the  defend- 
ant to  prove  that  there  was  a  written  contract  under 
which  the  said  services,  if  any,  were  rendered  by  the 
defendant  to  the  plaintiff.  If  you  find  that  the  defend- 
ant has  proven  by  a  preponderance  of  the  evidence  that 
such  a  contract  was  executed  and  that  defendant  did, 
under  said  contract,  perform  the  services  for  plaintiff 
as  alleged,  and  that  the  evidence  shows  the  value  there- 
of, then  you  should  find  for  the  defendant  on  that 
proposition.*' 

As  affecting  the  question  under  consideration,  the 
fifth  paragraph  of  answer  contains  the  following  aver- 
ments :  "At  the  time  said  note  was  executed  the  plain- 
tiff and  the  defendant  entered  into  a  written  contract 
by  which  it  was  agreed  that  the  plaintiff  should  live 
with  this  defendant  in  her  home,  *  *  *  and  *  *  * 
should  pay  to  this  defendant,  during  the  time  that  she 
might  so  live  with  her,  under  the  terms  of  said  con- 
tract, the  customary  price  for  boarding  and  lodging  of 
persons  like  situate  in  said  neighborhood.  *  *  * 
Said  contract  has  been  lost  or  destroyed  and  *  *  * 
defendant  has  been  unable  to  find  the  same  after  dili- 
gent search  therefor  in  such  places  as  she  believed  the 
same  likely  to  be  found.    (Our  italics.) 

"In  pursuance  to  *  *  *  said  contract  *  *  * 
plaintiff,  *  ♦  *  defendant's  mother,  came  and  lived 
with    *    *    *    defendant  for  a  period  of  one  year  after 
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the  execution  of  said  contract  and  then  left  the  home 
of  *  *  *  defendant  and  remained  away  until  No- 
vember, of  the  year  1901,  at  which  time  ♦  ♦  * 
plaintiff,  under  and  pursuant  to  the  terms  of  *  *  * 
said  contract,  returned  to  the  home  of  *  *  *  de- 
fendant and  *  *  ♦  continued  to  reside  with  *  *  * 
defendant  and  did  reside  and  live  with  her,  from  and 
after  said  month  of  November,  1901,  until  September 
of  the  year  1913,  at  which  time  plaintiff  left    *    *    *. 

"During  all  said  time  *  *  *  defendant  boarded 
and  lodged  plaintiff,  provided  her  with  two  rooms  of 
her  dwelling  house  for  her  own  separate  use  and  dur- 
ing said  time  bought  and  furnished  clothes  of  the  value 
of  $50.00  per  year,  at  the  special  instance  and  request 
of  *  *  *  plaintiff,  provided  her  with  money  to  pro- 
vide for  her  *  *  *  wants  in  the  amount  of  $40.00 
per  year  during  all  of  said  time,  which  *  *  *  money 
was  loaned  to  plaintiff  at  her  special  instance  and  re- 
quest. *  *  *  The  board  and  lodging  so  provided  by 
*  *  *  defendant  for  *  *  *  plaintiff  during  all 
of  said  time  was  of  the  reasonable  value  of  $4.00  per 
week,  ♦  *  *  $4.50  per  week  was  the  customary 
price  in  said  neighborhood  during  said  time  for  the 
furnishing  of  board  and  lodging  of  the  kind  furnished 
by  defendant  to  plaintiff  during  said  time.*' 

It  is  true,  as  appellant  contends,  that:    "A  contract 

partly  in  writing  and  partly  in  parol  becomes  a  mere 

verbal  contract.    Where  it  is  necessary  to  resort 

2.  to  oral  evidence  to  establish  terms  of  the  con- 
tract, then  the  whole  contract  is  regarded  as  a 
verbal  one."  Tomlinson  V.  Briles  (1885),  101  Ind.  538, 
1  N.  E.  63;  Higham  V.  Harris  (1887),  108  Ind.  246, 
8  N.  E.  255;  Gordon  V.  Gordon  (1884),  96  Ind.  134; 
Hackleman  V.  Board,  etc.  (1884),  94  Ind.  36;  High  V. 
Board,  etc.  (1884),  92  Ind.  580;  McCurdy  V.  Bowes 
(1883),  88  Ind.  583;  Board,  etc.  V.  Miller  (1882),  87 
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Ind.  257;  PtUse  V.  MiUer  (1881),  81  Ind-  190;  Board, 
etc.  V.  Shipley  (1881),  77  Ind.  553. 

Assuming,  without  deciding,  that  the  averments  of 

said  answer  bring  it  within  the  application  of  the  rule 

announced  in  the  cases  cited,  and  that,  strictly 

3.  and  technically  speaking,  the  contract  relied  on 
in  said  answer  is,  in  law,  treated  as  a  verbal  con- 
tract, the  fact  remains  that  both  the  answer  and  the 
undisputed  evidence  show  that  such  contract,  if  in  fact 
any  was  made,  was  in  writing,  but  that  one  of  its  pro- 
visions, viz.,  that  providing  the  method  by  which  the 
amount  of  appellant's  compensation  for  the  care,  etc., 
furnished  thereunder,  required  proof  outside  of  the  con- 
tract. Whatever  influence  such  provision  may  have  had 
upon  the  legal  effect  of  such  contract,  it  did  not  change 
the  actual  facts,  and  we  are  unable  to  see  wherein  ap- 
pellant could  have  been  harmed  by,  or  that  she  is  in 
any  position  to  complain  of,  that  part  of  the  instruction 
which  placed  on  her  the  burden  of  proving  that  'there 
was  a  written  contract  under  which  the  said  services, 
if  any,  were  rendered  by  the  defendant  to  the  plaintiff," 
especially  in  view  of  the  averments  of  her  answer,  and 
in  view  of  the  fact  that  her  own  testimony,  as  well  as 
the  other  evidence  offered  by  her,  showed  a  written  con- 
tract under  which  such  services  were  rendered.  The 
instruction  does  not  require  proof  of  a  written  contract 
as  to  the  value  of  said  service,  but,  on  the  contrary, 
expressly  authorizes  recovery  for  the  value  of  such 
service  shown  by  the  evidence  independent  of  the  con- 
tract, and  hence  gives  appellant  the  full  benefit  of  the 
contract  as  it  was  set  up  in  her  answer.  The  jury  could 
not  have  been  misled  to  appellant's  injury  by  said  in- 
struction, and  hence  no  reversible  error  resulted  from 
the  giving  of  it. 

Appellant's  remaining  propositions,  stated  in  her  own 
language,  are  as  follows:    (6)   "Where  one  claim  is 
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barred  by  the  Statute  of  Limitations  and  another  is  not, 
the  creditor  may  apply  an  undirected  payment  to  the 
one  so  barred  and  may  sue  on  the  other/'  Mills  V. 
Fowkes  (1839),  5  Bing.  N.  C.  455;  Armistead  V.  Brooke 
(1857),  18  Ark,  521.  (7)  "But  such  payment  is  not 
effectual  to  revive  the  remedy  as  to  the  residue  of  the 
note  remaining  unpaid  and  take  the  same  out  of  the 
Statute  of  Limitations/'  Mills  v.  Fowkes^  supra;  Armi- 
stead V.  Brooke,  supra;  Pond  V.  WiUiams  (1854),  1 
Gray  (Mass.)  630;  Livermore  v.  Rand  (1852),  26  N. 
H.  85.  (8)  "The  debtor  is  not  presumed  to  have  in- 
tended to  revive  a  promise  which  is  no  longer  legally 
binding  on  him,  although  he  has  put  it  in  his  creditor's 
j)ower  to  satisfy  pro  tanto  a  claim  upon  which  he  has 
lost  his  legal  remedy.  Ramsay  v.  Warner  (1867),  97 
Mass.  8;  Ayer  v.  Hawkins  (1846),  19  Vt.  26;  Wheeler 
V.  House  (1855),  27  Vt.  735;  Pierce,  etc.,  Co.  V.  Knight 
(1859),  31  Vt.  701.  (9)  "If  the  debtor  does  not  direct 
and  the  creditor  does  not  make  an  application  of  the 
payment  then  the  court  will  not  make  the  application 
to  a  claim  barred  by  the  Statute  of  Limitations,  for 
the  application  will  be  made  by  the  court  only  to  ex- 
tinguM  those  debts  or  claims  that  are  legally  en- 
forcible."  2  Am.  and  Eng.  Ency.  Law  458;  Liver- 
more  V.  Rand,  supra.  (10)  "The  Five  Hundred  Dollar 
Note  counted  on  in  the  second  paragraph  of  the  com- 
plaint was  barred  by  the  Statute  of  Limitations."  §295, 
cl.  5,  Bums  1914,  §293  R.  S.  1881.  (11)  "The  courts 
will  not  take  cognizance  of  cross  claims  between  liti- 
gants and  set  one  off  against  the  other.  The  court  pro- 
ceeds upon  the  principle  that  one  demand  is  pro  tanto 
a  satisfaction  of  the  other,  and  that  the  real  indebted- 
ness is  merely  the  balance."  Porter  v.  Roseman  (1905) , 
165  Ind.  255,  74  N.  E.  1105,  112  Am.  St.  222,  6  Ann. 
Cas.  718.  (12)  "The  Clinton  Circuit  Court  erred  in 
overruling  appellant's  motion  for  a  new  trial/'     (13) 
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"The  jury  erred  in  the  assessment  of  damages  the  same 
being  too  large."  As  affecting  the  question  of  the  effect 
of  an  undirected  payment  upon  the  toUing  of  the  stat- 
ute of  limitations,  see,  also,  Barrett  V.  Sipp  (1911),  50 
Ind.  App.  304,  98  N.  E.  310,  and  cases  there  cited. 

It  will  be  observed  that  appellant  makes  no  applica- 
tion of  either  of  the  legal  propositions,  supra,  to  any 
ruling  of  the  trial  court  assigned  as  a  ground  of 

4.  her  motion  for  new  trial,  and  no  reference  is 
made  to  any  such  ruling  except  that  contained 
in  the  laat  proposition.  However,  inasmuch  as  the  sec- 
ond ground  of  appellant's  motion  for  new  trial  charges 
"error  in  the  assessment  of  the  amount  of  the  recovery, 
the  same  being  too  large,"  we  think  it  but  fair  to  her 
to  assume  in  favor  of  her  brief  that  her  general  prop- 
ositions of  law  indicated  supra  were  intended  to  fur- 
nish the  basis  for  her  contention  involved  in  her  prop- 
ositions Nos.  12  and  13,  viz. :  that  the  motion  for  new 
trial  should  have  been  sustained  on  account  of  error  in 
the  assessment  of  the  amount  of  the  recovery.  We 
have  therefore  carefully  read  the  evidence  to  see  whether 
it  necessitates  such  a  conclusion.  If  appellant's  con- 
tention relative  to  the  question  involved  rested  solely 
on  the  evidence  given  in  support  of  the  $5  payment 
alleged  in  the  second  paragraph  of  complaint  and  relied 
on  by  appellee  for  tolling  the  statute  of  limitations  as 
to  the  $500  note,  her  legal  propositions,  supra,  might 
be  of  controlling  influence,  but  such  contention  involves 
the  further  assumption  that  the  jury  found  for  her  on 
her  fifth  paragraph  of  answer  setting  up  said  contract 
for  support  and  maintenance  entered  into  between  her 
and  appellee.  Appellant  insists  in  effect  that  the  lat- 
ter conclusion  is  necessitated  because  the  amount  of 
the  recovery  is  less  than  the  amount  due  on  the  $700 
note.  It  is  argued  that  the  undisputed  evidence  shows 
that  appellee  was  cared  for  by  appellant  for  not  less 
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than  eight  years  and  that  the  value  of  such  care  and 
keep  was  not  less  than  $208  a  year,  and  hence,  that 
the  jury  must  have  found  for  her  on  said  fifth  para- 
graph of  answer,  and  either  treated  the  $500  note  as 
not  barred  by  the  statute  of  limitations,  or  otherwise 
arbitrarily  refused  to  allow  her  the  amount  shown  by 
the  undisputed  evidence  to  have  been  the  value  of  the 
maintenance  and  support  furnished  by  her.  The  trou- 
ble with  this  contention  is  that  this  court  cannot  know 
or  say  how  the  jury  arrived  at  the  amount  of  the  ver- 
dict returned.  The  instructions  given  in  the  case  au- 
thorized a  finding  by  the  jury  that  the  $500  note  was 
barred  by  the  statute  of  limitations,  and,  so  far  as 
this  court  knows,  it  may  have  so  found,  and  it  may 
have  also  found  against  appellant  on  her  fifth  para- 
graph of  answer,  in  which  case  the  assessment  of  re- 
covery was  too  small,  and  of  this  appellant  could  not 
complain. 

In  her  argument,  appellant  challenges  the  action  of 

the  trial  court  in  refusing  to  give  instructions  Nos.  4 

and  8  tendered  by  her.     These  instructions  re- 

5.  late  to  appellant's  answer  of  the  statute  of  limita- 
tions, the  latter  being  a  peremptory  instruction, 

directing  a  verdict  for  appellant  on  the  second  para- 
graph of  the  complaint,  but  as  no  reference  is  made 
in  appellant's  points  and  authorities  to  either  of  said 
instructions,  or  to  any  error  predicated  on  the  court's 
refusal  to  give  either  of  them,  the  action  of  the  trial 
court  in  refusing  to  give  them  is  not  presented  for 
review.     An  argument,  under  the  rules  of  the 

6.  court,  is  not  a  necessary  part  of  a  brief,  and,  in 
so  far  as  it  attempts  to  present  any  question  not 

presented  in  appellant's  points  and  authorities,  it  will 
not  be  considered.  Pittsburgh,  etc.,  R.  Co.  V-  Gre6 
(1904,  34  Ind.  App.  625,  73  N.  E.  620;  Wolf  V.  Akin 
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(1913),  55  Ind.  App.  589,  590,  591,  104  N.  E.  308,  and 
cases  there  cited. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment below  is  affirmed. 

Note. — ^Reported  in  116  N.  E.  9. 


Gardner  v.  Benson. 

[No.  9,897.    Filed  November  20,  1917.] 

Appeal. —  Assignment  of  Errors. —  Pa/rties, —  Defective  Assignr 
menu — Dismissal, — ^Where  plaintiff  sued  in  his  capacity  as 
trustee  and  recovered  judgment,  and  by  the  assignment  of 
errors  was  made  a  party  on  defendant's  appeal  in  his  indi- 
vidual capacity,  the  transcript  being  filed  before  the  act  of 
1917,  Acts  1917  p.  623,  concerning  civil  procedure  became 
effective,  the  appeal  will  be  dismissed  on  motion  filed  after 
the  expiration  of  time  for  perfecting  the  appeal. 

From  Marion  Circuit  Court  (25,672) ;  Louis  B.  Ew- 
bank,  Judge. 

Action  by  Adelbert  S.  Benson,  trustee,  against  Charles 
J.  Gardner.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Appeal  dismissed. 

Means  &  Buentin^,  for  appellant. 

Bingham  &  Bingham  and  A.  G.  Gavins,  for  appellee. 

Dausman,  J. — ^Appellee,  Adelbert  S.  Benson,  in  his 
capacity  as  trustee  for  a  number  of  interested  i)ersons, 
instituted  this  action  against  appellant,  Charles  J.  Gard- 
ner, to  recover  damages  for  breach  of  contract.  Judg- 
ment against  Gardner  and  in  favor  of  Adelbert  S.  Ben- 
son, trustee.  By  the  assignment  of  error  Adelbert  S. 
Benson  was  made  a  party  on  appeal  in  his  individual 
capacity,  and  not  in  his  capacity  as  trustee.  The  tran- 
script was  filed  March  3,  1917,  before  the  act  entitled 
"An  Act  Concerning  Civil  Procedure,'*  Acts  1917  p.  523, 
became  effective ;  and  that  fact  alone  is  a  sufficient  rea- 
son for  holding  that  §3  of  said  act  does  not  apply  to 
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this  case.  Appellee  filed  a  motion  to  dismiss  on  July  18, 
1917,  at  which  time  more  than  180  days  had  elapsed 
since  the  rendition  of  the  judgment  and  the  overruling 
of  the  motion  for  a  new  trial. 

Under  the  ruling  of  the  Supreme  Court  in  Milbum  V. 
Cory  (1915),  184  Ind.  341,  110  N.  E.  193,  the  motion  to 
dismiss  must  be  sustained. 

Appeal  dismissed. 

Note. — Reported  in  117  N.  E.  655. 


Flick  v.  Flick. 

[No.  10,017.    Filed  June  29,  1917.] 

From  Howard  Circuit  Court;  William  C,  Overton^  Judge. 

Action  between  Emma  Flick  and  John  W.  Flick.  From  the 
judgment  rendered,  the  former  appeals.    Reversed, 

Barnabas  C.  Moon,  for  appellant. 
Overson  &  Manning,  for  appellee. 

Per  Curiam. — Upon  the  confession  of  errors  filed  by  appellee 
June  28,  1917,  the  judgment  below  is  reversed,  with  instructions 
to  the  trial  court  to  sustain  appellant's  motion  for  new  trial. 


Mitten  v.  Delano  et  al.,  Receivers. 

[No.  9,265.     Filed  June  29,  1917.] 

From  Marion  Superior  Court  (92,817) ;  V.  G.  Clifford,  Judge. 

Action  by  Edward  Leftoy  Mitten  against  Frederic  A.  Delano 
and  others,  receivers.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Affirmed. 

J.  Fred  Masters,  A,  D.  Baheoek,  Jam^s  E.  Bahcock  and  William 
H.  Parkinson,  for  appellant. 

Edvnn  P.  Hamm^md,  William^  V.  Stuart,  Charles  H.  Stuart  and 
Allison  E.  Stuart,  for  appellees. 

HOTTEL,  C.  J. — ^This  is  an  appeal  from  a  judgment  in  appellees' 
favor  in  an  action  brought  by  appellant  to  recover  for  personal 
injuries  received  by  him  while  being  carried  on  one  of  appel- 
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lees'  trains,  it  being  alleged  that  such  injuries  were  caused  by 
appellees'  negligence. 

Appellant  when  injured  was  riding  on  a  pass  which  contained 
a  release  from  a  liability  for  injuries  substantially  the  same  as 
the  release  in  the  pass  involved  in  the  case  of  Ft.  Wayne,  etc.. 
Traction  Co.  v.  Justus  (1917),  186  Ind.  464,  115  N.  E.  585. 

In  that  case  the  Supreme  Court  held  that  the  pass  there  in- 
volved was  "free,"  and  that  the  stipulation  by  which  the  decedent 
assumed  the  risk  of  damages  for  injury  to  himself  and  property 
was  binding,  and  that  ''no  recovery  could  be  had  for  causing  his 
death  unless  done  wilfully."  The  facts  and  circumstances  con- 
nected with  the  issuing  of  the  passes  in  the  two  cases  are  not 
materially  different,  nor  are  there  any  other  facts  in  the  instant 
case  upon  which  it  could  be  distinguished  from  the  case  cited. 

Upon  the  authority  of  that  case,  the  judgment  below  must  be, 
and  is,  affirmed. 


INDEX 


|Non. — ^The  citation  Inffrttm  y.  JeffenanviUet  etc.,  Tramiit  Co.,  532, 637  (2)  indicatee  that 
the  opinion  becina  on  page  632,  that  the  point  cited  is  on  page  637,  and  that  the  point  is  aom- 
berea  (2)  in  the  margin.— RaroBiaa.] 


ACaDENT  mSURAMCE— 

See  INSURANCB. 

ACCOMMODATION— 

Surety,  test,  see  Principal  and  Subety. 

ACKNOWLEDGMENT— 

Deeds. — Sufftcieney, — Certificate  of  Foreign  Notary. — ^A  deed  exe- 
cuted in  another  state  conveying  land  in  this  state  acknowl- 
edged by  each  of  the  grantors  before  a  notary  public  with  indi- 
cations that  a  seal  was  attached  and  that  the  acknowledgements 
of  the  grantors'  wives  were  taken  out  of  the  hearing  and  pres- 
ence of  tiieir  husbands  sufficiently  complied  with  §§476,  3966, 
S982  Bums  1914,  §§460,  2933,  2947  R.  S.  1881,  as  to  notary's 
certificates  and  acknowledgment  of  instruments,  to  entitle  tiie 
instrument  to  be  recorded,  and  such  deed  was  admissible  in 
evidence  as  against  the  objection  that  it  was  not  properly 
acknowledged. 

Ingram  v.  JefferaonviUe,  etc,,  Transit  Co.,  532,  537  (2), 

ACQUIESCENCE^ 

See  Estoppel  4. 

"ADDITION"— 

Construction,  in  insurance  contracts,  see  Insurance  7,  43. 

ADMISSION— 
See  Pleading  2, 10. 

AFFIDAVITS— 

Estoppel  of  wife,  loan,  see  Husband  and  Wife  8-7. 

ADVERSE  POSSESSION— 

See  also  TRESPASS. 

Elements.^-'Burden  of  Proof ^^To  support  a  daim  of  title  by 
adverse  possession,  the  posisession  must  be  hostile  under  a  claim 
of  right,  actual,  open  and  notorious,  exclusive  and  continuous, 
and,  in  an  action  to  quiet  title  predicating  ownership  on  adverse 
possession,  each  of  the  elements  necessary  to  such  possession  is 
an  independent  ultimate  fact,  the  burden  of  showing  which  is 
on  the  party  asserting  such  a  title. 

Benedict  v.  Bushnell,  365,  368  (1). 
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AGENCY— 

See  Principal  and  Agent. 

AMBIGUITIES— 

In  policy,  constraction,  see  Insurance  17. 

In  wills,  construction,  see  Wills  1. 

Parol  evidence,  admissibility,  see  Contracts  2,  8. 

AMENDMENT— 

Of  assignment  of  errors,  time,  see  Appeal  16. 
When  deemed  made,  see  Appeal  50. 

ANNEXATION— 

Building,  separate  ownership,  knowledge  of  grantee,  effect,  see 
Fixtures  2. 

ANSWER^ 

See  Pleading. 
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noNS,  43. 
pARnaa  Enyitlbd  to  Aluqb 

Error,  44-40. 
Amsndimmib  DmiRD  ICaub, 

5a 

pRcsuimioifs^!-^ 
QuRBtioNS  or  Fact,  Vbrdrm 

AND  FlNDINOB,  57-418. 

(c)  Harmuhb  Error,  0(^88. 
(b)  Waiysr  or  Error,  80-91. 

(i)   6T7BUQURifTAprRAia,92. 


(c) 
(d) 


Appeal  from  board  of  county  commissioners,  see  Ck>TJNTiES. 

Appeal  from  survey  of  county  surveyors,  see  Boundabies. 

Appeal  from  Industrial  Board,  see  also  MAS'mt  AND  Servant 
27-101. 

Jurisdiction  on  appeal,  see  Courts. 

Transfer  of  case,   effect,   jurisdiction   of   Supreme   Court,   see 
Courts  5. 

L  Decisions  Reviewabub. 

1.  Right  to  Appeal. — Final  Judgment, — Statute, — Under  §324 
Bums  1914,  §320  R.  S.  1881,  providing  that  in  an  action  against 
defendants  severally  liable,  plaintiff  may  proceed  against  those 
served,  and  afterwards  proceed  against  those  not  served,  where, 
in  an  action  against  two  defendants,  principal  and  surely,  serv- 
ice was  obtained,  only  on  the  surety,  judgment  entered  on  the 
sustaining  of  the  surety's  demurrer  to  the  complaint,  and  plain- 
tiffs refusal  to  plead  further  was  a  final  judgment  from  which 
an  appeal  will  lie,  though  the  case  was  continued  as  to  the 
defendant  not  served,  since  the  judgment  rendered  adjudicates 
all  the  issues  presented  by  the  pleadings  as  to  all  the  parties 
actually  before  the  court. 
Lake  Mich.  W<Uer  Co.  v.  U.S.  Fidelity,  etc.,  Co.,  141,  146  (2). 
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II.   Reseevation  in  Trial  Court  of  Grounds  of  Review. 

See  also  Master  and  Servant  83. 

2.  Questions  Reviewable, — Ruling  on  Demurrer, — Statute, — Since 
the  enactment  of  §348  Bums  1914,  Acts  1911  p.  415,  an  assign- 
ment of  error  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  presents  no  question  for  review. 

Aufderheide,  Trustee,  v.  Heward,  286,  288  (2). 

3.  Review, — Assignment  of  Errors, — Insufficiency  of  Complaint, 
-Statute. — Since  the  enactment  of  §348  Bums  1914,  Acts  1911 
p.  416,  the  sufficiency  of  a  complaint  for  want  of  facts  cannot 
be  assailed  for  the  first  time  by  assignment  of  error  on  appeal. 

Riley  v.  First  Trust  Co.,  Admr.,  577,  578  (1). 

4.  Exceptions, — When  Taken, — Statute, — Scope  and  Application, 
—Section  656  Bums  1914,  §626  R.  S.  1881,  providing  that  a 
party  objecting  to  any  decision  of  the  court  must  except  at 
the  time  the  decision  is  made,  did  not  require  defendant  to 
except  at  the  time  to  an  order  restoring  to  the  docket  an  action 
dismissed  at  a  previous  term  for  want  of  prosecution,  where 
the  order  was  made  on  the  verbal  motion  of  plaintiff,  without 
notice  to  or  appearance  by  defendant,  since  the  court  did  not 
have  jurisdiction  over  his  person,  so  that  the  ruling  on  the 
motion  to  redocket  was  not  binding  on  him. 

Johnson  v.  First  Nat,  Bank,  etc.,  629,  633  (2). 

III.  Parties. 
See  also  18. 

5.  Improper  Designation.  —  Statute,  —  Under  §1  of  the  act  of 
1917,  Acts  1917  p.  523,  providing  that  parties  named  in  an 
appeal  shall  be  properly  before  the  court  for  all  purposes, 
whether  they  are  named  as  appellants,  or  appellees,  and  that 
the  improper  designation  of  parties  shall  not  affect  the  juris- 
diction of  the  court,  the  Appellate  Court  would  be  required,  if 
it  had  jurisdiction  in  an  appeal,  to  set  aside  an  order  of  dis- 
missal, made  because  a  party  appellee  had  been  named  as  an 
appellant,  and  decide  the  case  on  its  merits. 

Nation  v.  Green,  136, 140  (5). 

6.  Right  of  Appeal. — Jurisdiction  over  Necessary  Parties. — Be- 
fore an  appellate  tribunal  can  proceed  to  review  questions 
going  to  the  merits  of  the  judgment  from  which  the  appeal  is 
prosecuted,  it  must  first  appear  that  such  court  has  jurisdiction 
of  the  parties  whose  rights  and  interests  are  affected  by  the 
judgment.  Makeever  v.  Makeever,  677,  684  (1). 

7.  Death  of  Defendant  after  Judgment. — Necessary  Pa/rties. — 
Personal  Representative, — Heirs. — Where  defendant  in  an  ac- 
tion to  quiet  title  died  after  judgment  in  his  favor  and  before 
an  appeal  was  perfected,  and  his  widow  was  appointed  execu- 
trix of  his  estate,  she  was  a  necessary  party  to  the  appeal  both 
in  her  representative  capacity  and  as  an  heir. 

Makeever  v.  Makeever,  611,  684  (2). 

8.  Substitution  on  Death  of  Party. — Notice. — ^Where  parties  are 
substituted  as  appellees  in  case  of  the  death  of  a  party  after 
judgment  and  before  appeal,  they  should  have  notice  either  of 
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the  application  to  substitute,  or  should  be  served  with  notice 
alter  they  have  been  named  as  appellees. 

Makeever  v.  MakeeveTf  677,  686  (4). 

9.  Substitution  on  Death  of  Party. — Notice^ — Time  for  Serving. 
— ^Where  a  party  died  after  judgment  and  before  appeal  and 
no  attempt  was  made  to  serve  substituted  appellees  with  notice 
of  substitution  until  more  than  ninety  days  after  the  filing  of 
the  transcript  and  the  assignment  of  errors,  it  was  too  late. 

Makeever  v.  Makeever,  677,  686  (5). 

10.  Va4yation  Appeal  by  One  of  Several  Codefendants. — Notice. — 
Statute.— Under  §675  Bums  1914,  Acts  1895  p.  179,  providing 
that  whenever  a  party,  or  any  number  of  coparties  against 
whom  a  jud^nment  has  been  taken,  shall  appeal  under  §638  R.  S. 
1881,  providing  for  term-time  appeals,  it  shall  not  be  necessary 
to  make  coparties  parties  to  the  appeal,  but  they  shall  be  bound 
by  the  judgment  on  appeal  as  if  made  parties,  and  that,  after 
any  such  appeal  has  been  perfected,  any  coparty  not  joining 
therein  may,  while  such  appeal  is  pending,  and  within  one  year 
from  the  date  of  final  judgment,  assign  errors  for  himsdf  upon 
the  record,  and  that  he  sl^all  have  all  the  rights,  in  rdation  to 
such  appeal,  that  he  would  have  had,  had  he  joined  in  the 
appeal  originally,  a  coparty  assigning  error  on  tiie  transcript 
but  not  perfecting  a  term-time  appeal  is  not  relieved  of  giving 
to  appellees  the  notices  required  to  perfect  a  vacational  appeaL 

Chicago,  etc.,  R.  Co.  v.  Priddy,  552,  559,  661  (3) . 

IV.  Perpection  op  Appeal — ^Requisttes. 

11.  Extending  Time  for  Appeal. — Motion  for  New  Trial — ^Ap- 
pellant's motion  for  a  new  trial,  waived  because  filed  subse- 

Suently  to  their  motion  in  arrest  of  judgment,  did  not  extend 
iie  time  for  perfecting  the  appeal. 

Treloar  v.  Ha/rris,  22,  23  (2). 

12.  Term-Time  Appeal  by  One  of  Several  Codefendants. — Notice 
to  Appellees. — Rules  of  Court. — Where  one  of  several  codefend- 
ants assigned  error  on  the  transcript  filed  in  a  term-time  appeal 
by  a  coparty,  but  failed  to  perfect  a  term-time  appeal,  and  did 
not  serve  notice  of  its  appeal  on  appellees,  who  had  entered  no 
appearance,  within  ninety  days  after  the  filing  of  tiie  tran- 
script, and  no  excuse  was  offered  for  such  failure  to  observe 
Rule  36  of  the  Appellate  Court,  relating  to  notices  in  vacation 
appeals,  the  court  will  not  relieve  appellant  from  the  enforce- 
ment of  such  rule  on  the  ground  that  the  failure  of  its  observ- 
ance was  due  to  excusable  accident,  mistake,  or  oversight. 

Chicago,  etc.,  R.  Co.  v.  Priddy,  552,  557,  558  (1). 

V.  Reoord — Preparation  and  Contents. 

See  also  46,  47,  48,  53. 

13.  Presenting  Questions  for  Review. — Objections  to  Evidence. — 
The  correctness  of  rulings  on  objections  to  the  admission  of 
evidence  cannot  be  determined  in  the  absence  of  the  evidence 
from  the  record.  Houk  v.  Harter,  373,  874  (1). 

14.  Questions  Reviewable* — Ruling  on  Motion  for  New  Trial. — 
Grounds  of  a  motion  for  a  new  trial  that  the  verdict  is  con- 
trary to  law,  and  that  the  jury  erred  in  the  assessment  of  the 
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amount  of  recovery,  are  not  available  on  appeal  where  the  rec- 
ord contains  no  bill  of  exceptions. 

Aufderheide,  Trustee,  v.  Reward,  286,  288  (3). 

15.  ^  Questions  Reviewable, — Conclusions  of  Law. — Ruling  on  Mo- 
tum^for  Venire  de  Novo, — Where  the  record  discloses  no  special 
finding  of  facts,  conclusions  of  law,  or  motion  for  a  ventre  de 
novo,  error  assigned  as  to  the  condusions  of  law  and  in  over- 
ruling a  motion  for  a  venire  de  novo  presents  no  question  for 
review.  Aufderheide,  Trustee,  v.  Hewwrd,  286,  288  (1). 

VI.  Assignment  of  EbIsobs. 

See  also  2,  8. 

16.  Amendment, — Time^ — ^An  assignment  of  error  cannot  after 
the  time  for  perfecting  an  appeal  has  expired  be  amended' bv 
adding  a  party,  even  &ough  the  omission  is  due  to  appellant^ 
excusable  neglect.  Makeever  v.  Makeever,  677,  685  (8X« 

17.  Grounds, — ^An  assignment  of  error  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  presents 
no  question  for  review  on  appeal. 

Peacock  Coal,  etc.,  Co.  v.  Crawford,  401,  403  (1). 

18.  Parties. — Defective  Assignment. — Dismissal. — ^Where  plain- 
tiff sued  in  his  capacity  as  trustee  and  recovered  judgment, 
and  by  the  assignment  of  errors  was  made  a  party  on  defend- 
ant's appeal  in  his  individual  capacity,  the  transcript  being  filed 
before  the  act  of  1917,  Acts  1917  p.  523,  concerning  civil  pro- 
cedure became  effective,  the  appeal  will  be  dismisseof  on  motion 
filed  after  the  expiration  of  time  for  perfecting  the  appeal. 

Gardner  v.  Benson,  700. 

19.  Refusal  to  Strike  out  Parts  of  Deposition. — An  assignment 
of  error  predicated  on  the  overruling  of  a  motion  to  strike  out 
certain  parts  of  a  deposition  presents  no  question  for  review. 

Johnson  v.  Gephart,  322,  326  (4) . 

VII.  Briefs. 
See  also  37,  45,  89,  90. 

20.  Argument. — ^An  argument  is  not  a  necessary  part  of  a  brief, 
and  any  question  attempted  to  be  presented  thereby  will  not 
be  considered  where  not  presented  in  appellant's  points  and 
authorities.  Moore  v.  Ohl,  691,  699  (6). 

21.  Sufficiency, — ^Alleged  error  in  the  refusal  of  instructions  is 
not  presented  for  review,  where  appellant's  points  and  authori- 
ties do  not  refer  to  the  instructions  or  to  any  error  predicated 
on  their  refusal.  Moore  v.  Ohl,  691,  699  (5). 

22.  Sufficiency. — ^The  rules  of  the  Supreme  and  Appellate  Courts 
relating  to  the  preparation  of  briefs  are  not  complied  witli  by 
a  mere,  statement  in  appellant's  points  and  authorities  of  gen- 
eral propositions  of  law  which  neither  by  wording  nor  direct 
reference  are  applied  to  any  particular  ruling  of  the  trial  court 
relied  on  for  reversal.  Moore  v.  Ohl,  691,  693  (1). 

23.  Sufficiency, — ^Where  appellant's  brief,  in  its  points  and  au- 
thorities, states  several  general  propositions  of  law  without  in- 
dicating to  what  particular  gpround  of  the  motion  for  new  trial 
it  desires  to  apply  them,  as  required  by  Rule  22  of  the  Appellate 
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Court,  only  such  of  these  propositions  as  by  their  wordingr  indi- 
cate to  what  particular  ground  of  the  motion  they  were  intended 
to  apply  will  be  considered. 

Indiana  Mfg.  Co.  v.  Caughlin,  268,  283  (11). 

24.  Questions  Presented.  —  Mere  abstract  propositions  of  law, 
stated  under  points  and  authorities  in  appellant's  brief,  though 
correct  in  principle,  are  not  Fufficient  to  present  reversible  error. 

Globe,  etc.,  Ins.  Co.  v.  HamilUm,  541,  549  (10). 

25.  Questions  Presented.  —  Excessive  Damages.  —  In  an  appeal 
from  a  judgment  for  injury  to  a  carload  of  live  stock  while  in 
shipment,  a  contention  that  an  item  of  damages  was  doubly 
assessed  is  not  properly  presented  by  appellant's  briefs  under 
the  heading  "Error  in  Conclusions  of  Law,"  nor  is  the  question 
presented  for  review  by  a  ground  of  the  motion  for  a  new  trial 
alleging  excessive  damages,  where  such  ground  is  not  referred 
to  either  in  appellant's  points  and  authorities  or  in  its  brief 
under  the  heading  "Error  in  Overruling  Motion  for  New  Trial." 

Chicago,  etc.,  B.  Co.  v.  Priddy,  552,  574  (10). 

26.  Sufficiency. — Specification  of  Errors.  —  Although  points  in 
appellant's  brief  are  somewhat  general,  it  is  the  du^  of  the 
court  on  appeal  to  give  them  consideration  where  there  is  no 
difficulty  in  ascertaining  the  ruling  to  which  they  are  directed. 

Indiana  Union  Traction  Co.  v.  Hiatt,  Admr.,  233,  255  (12). 

27.  Sufficiency. — Motion  to  Dismiss. — ^Whenever  briefs  are  suffi- 
cient under  the  rules  of  court  to  present  any  question,  a  motion 
to  dismiss  the  appeal  because  of  the  failure  of  the  brief  to 
comply  with  the  rules  will  be  overruled,  and  the  questions  pre- 
sented determined.  Johnson  v.  Gephaart,  322,  326  (3). 

28.  Sufficiency. — Rules  of  Court. — An  appeal  will  not  be  dis- 
missed on  the  ground  that  appellant's  briefs  fail  to  comply  with 
Rule  25  of  the  Appellate  Court,  requiring  briefs  to  be  printed 
or  typewritten  on  paper  of  a  specified  size,  leaving  a  margin 
of  at  least  one  inch  on  the  left  side,  where  the  briefs,  except 
the  covers,  are  printed,  although  the  pages  have  little  or  no 
margins,  the  briefs  so  present  at  least  some  of  the  questions 
attempted  to  be  raised  that  they  can  be  determined  without 
reference  to  the  record.  Johnson  v.  Gepha/rt,  322,  326  (2). 

29.  Suffficiency, — Rules  of  Court, — ^Appellant's  brief  is  sufficient 
as  against  a  motion  to  dismiss  on  the  ground  that  it  does  not 
comply  with  Rule  22  of  the  Appellate  Court  by  properly  giving 
the  page  and  line  of  the  matter  referred  to  in  the  record,  where 
the  brief  purports  to  indicate  the  page  and  line  of  the  tran- 
script where  the  record  set  out  or  referred  to  will  be  found, 
and  appellees  have  not  pointed  out  wherein  appellants  have 
failed  in  this  respect.  Johnson  v.  Gephart,  322,  325  (1). 

30.  Sufffidency. — Waiver  of  Error. — Error  in  the  giving  or  re- 
fusal of  instructions  is  waived  where  not  presented  under  the 
points  and  authorities  in  appellant's  brief. 

Indiana  Mfg.  Co.  v.  Coughlin,  Admr.,  268,  286  (14). 

31.  Waiver  of  Error. — Assigfnments  of  error  not  presented  in 
appellant's  briefs  are  waived. 

Globe,  etc.,  Ins.  Co.  v.  Hamilton,  541,  543  (1). 

32.  Sufficiency. — Waiver  of  Error. — ^An  assigned  error  not  men- 
tioned under  the  points  and  authorities  in  appellant's  briefs  is 
waived.  Kerr  v.  State,  ex  reL,  102, 108  (3). 
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33.  Sufficiency. — Waiver  of  Error. — Where  appellant's  briefs  set 
forth  a  mere  abstract  proposition  of  law  which  is  not  applied 
to  a  question  s6ught  to  be  raised,  the  question  is  waived. 

Pinkiia  v.  Pittsburgh,  etc.,  R.  Co.,  38,  41  (1). 

34.  Waiver  of  Error. — Assignments  of  error  are  waived  where 
appellant's  brief  fails  to  present  any  points  or  propositions  re- 
lating thereto.  Continental.  Ins.  Co.  v.  Bair,  602,  507  (1). 

VIII.  Review. 

(A)    S€X>FE  AND  Extent  in  General. 

35.  The  court  on  appeal  will  not  search  the  record  to  reverse  a 
judgment,  though  it  may  do  so  to  affirm. 

Globe,  etc.,  Ins.  Co.  v.  Hamilton,  541,  549  (9). 

36.  Presenting  Questions. — Ruling  on  Motion  for  New  Trial. — 
Grounds. — That  the  finding  of  the  court  is  not  fairly  supported 
by  the  evidence,  the  finding  of  the  court  is  clearly  against  the 
weight  of  the  evidence,  the  judgment  is  clearly  against  the 
weight  of  the  evidence,  and  the  judgment  is  contrary  to  law, 
are  not  recognized  by  the  statute  as  grounds  for  a  new  trial, 
and  will  not  be  considered  on  appeal. 

Workman  v.  Rhodes,  413,  414  (1). 

37.  Questions  Reviewable.  —  Briefs.  —  Sufficiency. — ^A  mere  gen- 
eral statement  in  appellant's  briefs  that,  where  a  finding  is 
improperly  affected  by  errors  of  law  at  the  trial,  or  where  a 
part  of  the  evidence  tending  to  support  the  finding  upon  a 
material  point  is  legally  insufficient,  the  finding  is  contrary  to 
law,  is,  under  Rule  22  of  the  Supreme  Court,  insufficient  to 
present  a  question  for  review. 

Kerr  v.  State,  ex  rel.,  102, 108  (4). 

38.  Refusal  of  Instntctions. — Where  plaintiff  drove  her  automo- 
bile across  a  street  intersection  at  a  speed  of  eight  miles  an 
hour,  while  defendant  approached  the  crossing  in  his  car  at  a 
speed  of  forty  miles  an  hour,  both  drivers  violating  a  statute 
and  a  city  ordinance  regulating  the  speed  of  automol)iles,  and, 
in  attempting  to  avoid  a  collision  with  defendant's  car,  plaintiff' 
drove  her  machine  into  a  telegraph  pole,  it  was  not  error  for 
the  court  to  refuse  a  requested  instruction  that  plaintiff's  vio- 
lation of  the  statute  and  ordinance  was  negligence,  and  there 
could  be  no  recovery  if  it  proximately  contributed  to  the  injury, 
where  the  jury  was  warranted  in  finding  that  plaintiff  was 
placed  in  a  position  of  imminent  peril  by  reason  of  defendant's 
negligence  and  reckless  driving,  since,  in  such  a  case,  plaintiff 
was  not  guilty  of  negligence,  though  she  violated  the  speed 
regulation,  if  her  conduct  under  the  circumstances  was  that  of 
a  person  of  ordinary  prudence.       Mayer  v.  Mellette,  54,  64  (9). 

39.  Ruling  on  Demurrer. — Scope  of  Review. — ^A  ruling  of  the 
trial  court  sustaining  a  demurrer  to  a  complaint  will,  if  correct, 
be  sustained  on  appeal,  regardless  of  the  correctness  of  the 
grounds  set  forth  in  the  memorandum  accompanying  the  de- 
murrer. Martin  v.  Board,  etc.,  375,  378  (2). 

40.  Ruling  on  Demurrer, — Where  a  paragfraph  of  reply,  to  which 
a  demurrer  was  overruled,  pleaded  facts  admissible  under  the 
general  denial,  and  also  invoked  the  principle  of  estoppel,  and 
the  theory  of  the  court's  greneral  finding  for  plaintiff  cannot  be 
ascertained,  the  court  on  appeal  must  determine  the  sufficiency 
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of  the  reply  on  the  theory  of  estoppel  before  it  can  say  whether 
the  ruling  on  defendant's  demurrer  was  harmless. 

Trinkle  v.  Ladoga  Building,  etc.,  A^rsn.,  416,  428  (5). 

41.  Ruling  on  Demurrer  to  Answer. — ReversoL — ^Where  judg- 
ment was  rendered  against  plaintiff  on  his  refusal  to  plead  over 
after  the  overruling  of  his  demurrers  to  paragraphs  of  answer, 
if  any  one  of  such  paragraphs  is  good  as  against  demurrer,  it 
alone  is  sufficient  to  support  the  judgment,  and  the  cause  will 
be  affirmed.  Hayward  v.  Hayward,  Admr,,  440»  448  (2). 

42.  Theory  of  Case. — ^The  court  on  appeal  will  look  to  the  whole 
record  to  determine  the  theory  ui>on  which  a  case  was  tried  and 
disposed  of  in  the  lower  court.   Hedges  v.  Mehring,  686, 597  (4) . 

(B)  Interlocutory,  Collateral  and  Sufplesientart  Ques- 

tions. 

43.  Presenting  Questions  for  Review, — Ruling  on  Demurrer. — 
Motion  for  New  Trial. — ^Where  the  complaint  was  in  a  single 
paragn:>aph,  and  plaintiff  elected  to  stand  thereon  after  an  aid- 
verse  ruling  on  demurrer,  it  was  unnecessary  for  him  to  move 
for  a  new  trial,  and  the  ruling  on  the  motion  therefor  pres^its 
no  question  for  review  on  appeal. 

Martin  v.  Board,  etc,  875,  878  (1). 

(C)  Parties  ENTm^o  to  Alubge  Error. 

44.  Invited  Error. — Instructions. — ^Appellant  cannot  be  heard  to 
complain  of  an  instruction  as  being  outside  the  evidence,  where 
it  tendered  an  instruction  embodying  the  same  legal  proposi- 
tion. Supreme  Lodge,  etc  v.  GroAam,  220,  224  (2). 

45.  Questions  Reviewable. — Admission  of  Evidence.  ^^  Briefs. — 
Appellants'  objection  to  the  admission  of  evidence  is  not  avail- 
able on  appeal,  where  their  briefs  do  not. refer  specifically  to 
any  evidence,  nor  disclose  that  the  objection  made  on  appeal 
was  made  at  the  trial.  Johnson  v.  Gephart,  822, 829  (9) . 

46.  Questions  Reviewable.-^hjections  to  InstfUctions. — Record. 
— No  question  is  presented  for  review  as  to  alleg^ed  error  in  the 
giving  and  refusal  of  instructions  where  the  instructions  and 
any  exceptions  thereto  are  not  made  a  part  of  the  record  either 
by  a  bill  of  exceptions  or  by  order  of  the  court,  and  the  record 
does  not  show  tiiat  appellant  has  complied  with  either  §559 
Bums  1914,  §534  R.  S.  1881,  providing  for  the  submission  of 
special  instructions  before  argniment,  or  §561  Bums  1914,  Acts 
1907  p.  652,  relating  to  the  practice  in  giving  instructions  and 
saving  exceptions  to  the  giving  and  refusal  thereof. 

Houk  V.  Hfiurter,  873,  875  (8). 

47.  Presenting  Questions. — Misconduct  of  Counsel  —  Presump- 
tions.— ^Alleged  misconduct  of  counsel  in  making  statements 
outside  the  evidence  in  the  argument  to  the  jury  is  not  avaU- 
able  on  appeal  in  the  absence  of  the  evidence  from  the  record, 
and  in  such  case  it  will  be  presumed  in  support  of  the  trial 
court's  ruling  that  the  argument  was  confined  to  the  evidence, 
and  that  appellant's  objection  was  properly  overruled,  espe- 
cially where  the  special  bill  of  exceptions  fails  to  disclose  the 
nature  of  such  objection.  Houk  v.  Harter,  878,  874  (2). 

48.  Ruling  on  Motion  to  Modify  Judgment.  —  Failure  to  Save 
Exception. — ^An  assig^^ment  of  error  predicated  on  the  action  of 
the  trial  court  in  sustaining  plaintiff's  motion  to  amend  and 
modify  the  judgment  presents  no  question  for  review,  where 


J 


INDEX.  711 


APPEALr-Continued. 


the  record  fails  to  set  out  the  motioiiy  and  does  not  show  that 
any  objections  were  made,  or  exceptions  taken,  to  the  court's 
ruling  on  such  motion. 

Riley  v.  First  Trust  Co.,  Admr.,  577,  580  (4) . 

49.  Directed  Verdict — Damages. — Submission  to  Jwry. — Failure 
to  Object, — In  an  action  for  personal  injuries,  where  the  trial 
court,  after  directing  a  verdict  for  plaintiff,  submitted  to  the 
jury  the  question  of  damages,  and  defendant  made  no  objection 
before  the  verdict  was  returned  and  no  claim  that  the  practice 
was  erroneous  until  filing  its  motion  for  a  new  trial,  it  could 
not  complain  on  appeal. 

Indianapolis  Traction,  etc,,  Co,  v.  Vaughn,  581,  586  (8). 

(D)  Amendments  Deemed  Made. 

50.  Complaint. — ^In  an  action  on  a  replevin  bond,  the  mere  fact, 
as  shown  by  the  record  on  appeal,  that  the  penalty  stated  in 
the  bond  was  less  than  the  verdict  for  plaintiff  is  not  of  con- 
trolling influence,  as  it  will  be  presumed  on  appeal  that  the 
complaint  and  exhibit  were  amended  below  to  correspond  with 
the  proof.  Aufderheide,  Trustee,  v.  Uewwrd,  286,  288  (5). 

(E)  Pbesumftions. 

See  also  47,  50;  Judgment  6;  Master  and  Servant  82. 

51.  Review. — Evidence. — Erroneous  Admission. — If  testimony  is 
directed  to  some  issue,  or  to  some  material  question  involved  in 
the  controversy,  and  its  nature  is  such  that  it  may  have  exer- 
cised some  influence  in  determining  such  issue  or  question,  its 
erroneous  admission  will  be  presumed  to  have  been  prejudicial, 
unless  it  otherwise  affirmatively  appears  from  the  record. 

IndiaTia,  Union  Traction  Co.  v.  Hiatt,  Admr.,  233,  247  (9). 

52.  A  ruling  of  the  trial  court  is  presumed  to  be  correct  imtil 
the  contrary  is  affirmatively  shown. 

Pinkus  V.  Pittsburgh,  etc.,  R.  Co.,  88,  41  (2). 

53.  Favoring  Judgment. — Omissions  from  Record. — ^Where  the 
evidence  is  not  in  the  record,  it  must  be  assumed  on  appeal 
that  the  judgment  below  is  in  accordance  with  the  evidence,  so 
that  grounds  of  a  motion  for  a  new  trial  that  the  verdict  is 
contrary  to  law  and  that  the  jury  erred  in  the  assessment  of 
the  amount  of  recovery,  present  no  question  for  review. 

Aufderheide,  Trustee,  v.  Hewwrd,  286,  289  (7). 

54.  Answers  to  Interrogatories. — General  Verdict. — In  passing 
on  a  motion  for  judgment  on  the  jury's  answers  to  interroga- 
tories, every  reasonable  presumption  is  indulged  in  favor  of  the 
general  verdict,  and  the  answers  will  not  overcome  if  it  can  be 
sustained  by  any  facts  provable  under  the  issues. 

Continental  Ins.  Co.  v.  Bair,  502,  520  (9). 

55.  Review.  —  Evidence.  —  Instmctions. — ^Where  the  evidence  is 
not  in  the  record,  it  will  be  presumed  on  appeal  that  the  in- 
structions given  were  applicable  to  the  evidence,  and  they  will 
not  be  hela  erroneous  unless  they  would  be  so  under  any  sup- 
posable  state  of  facts  which  might  have  been  given  in  evidence. 

Boren  v.  Schweitzer,  475,  478  (2). 

56.  Sufficiency  of  Evidence. — Scope  of  Review. — On  appeal  every 
presumption  lies  in  favor  of  the  successful  party,  and  in  deter- 
mining the  sufficiency  of  the  evidence  to  support  the  judgment, 
the  court  will  look  only  to  the  evidence  most  favorable  to  ap- 
pellee. Brieker  v.  Whisler,  492,  497  (1). 
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(F)    Questions  of  Fact,  Vebdicts  and  Findings. 

See  also  70,  72. 

67.  Evidence. — Sufficiency. — In  determining  the  sufficiency  of  the 
evidence  to  sustain  the  verdict,  the  court  on  appeal  will  look 
only  to  the  evidence  most  favorable  to  appellee. 

Supreme  Lodge,  etc,  v.  GraJiam,  220,  222  (1). 

58.  Findings. — Coviclusiveness, — In  an  action  for  an  injunction 
to  restrain  the  obstruction  of  a  drain  across  land  claimed  to 
have  been  impliedly  dedicated  to  public  use,  whether  the  owner 
or  his  grantors  intended  to  dedicate  the  way  to  the  public  was 
a  question  of  fact  which  the  trial  court  was  to  determine  from 
the  legitimate  inferences  to  be  drawn  from  all  the  evidence  in 
the  case,  and  the  court's  finding  on  such  question  is  conclusive. 

Totvn  of  PoaeyvUle  v.  Gatewood,  50,  54  (4). 

59.  Verdict. — Presumptions. — ^In  an  action  for  damages  sustained 
in  an  automobile  collision  at  a  street  intersection,  in  the  absence 
of  a  finding  that  plaintiff  knew,  at  the  time  she  saw  defendant 
approaching,  that  he  was  driving  recklessly,  it  will  be  assumed, 
if  necessary  to  support  the  general  verdict  in  plaintiff's  favor, 
that  she  acquired  such  knowledge  when  defendant's  car  reached 
a  point  near  her  own,  thus  creating  an  emergency  involving  a 
possible  collision  and  her  own  safety. 

Mayer  v.  Mellette,  54,  59  (1). 

60.  Findings. — Conclusiveness. — Survey  by  County  Surveyor. — 
In  an  appeal  under  §9518  Bums  1914,  §5955  R.  S.  1881,  the 
question  of  the  correctness  of  the  survey  is  one  of  fact,  and 
where  there  is  evidence  tending  to  support  the  trial  court's 
decision  sustaining  the  survey,  the  court  on  appeal  cannot  say 
as  a  matter  of  law  that  the  line  established  is  not  the  true 
boundary  line,  or  hold  that  the  decision  is  contrary  to  law. 

Chitwood  V.  Gwmer,  290,  293  (4). 

61.  Evidence.  —  Sufficiency.  —  Inferences  from  Facts  Proved. — 
Facts  need  not  be  proved  by  direct  and  positive  evidence,  since 
the  court  or  jury  may  draw  any  reasonable  inference  of  fact 
warranted  by  the  evidence,  and  if  a  fact  may  be  inferred  from 
the  facts  and  circumstances  in  evidence,  it  is  sufficient  on  ap- 
peal Carter  v.  Richart,  255,  265  (7). 

62.  Answers  to  Interrogatories, -r-Scope  of  Review. — ^In  reviewing 
the  ruling  on  a  motion  for  judgment  on  the  jury's  answers  to 
interrogatories  the  court  on  appeal  can  consider  only  the  gen- 
eral verdict,  the  interrogatories  and  answers  thereto,  and  the 
issues  formed  by  the  pleadings. 

Continental  Ins.  Co.  v.  Bair,  502,  520  (8). 

63.  Findings  of  Fact. — Evidence. — Suffi^ency. — ^Where  there  is 
evidence  to  support  the  trial  court's  findings  of  fact,  they  will 
not  be  disturbed  on  appeal. 

Benedict  V.  BushneU,  365,  368  (3). 

64.  Evidence. — Weight  and  Suffi^ency. — ^Where  there  is  evidence 
to  support  every  material  allegation  of  the  complaint,  the  court 
on  appeal  will  not  weigh  conflicting  evidence  to  determine  its 
preponderance,  and  the  decision  of  the  trial  court  thereon  is 
conclusive  on  appeal. 

Cline  V.  Indianapolis  Mortar,  etc.,  Co.,  383,  390  (5). 

65.  Evidence. — Weight  and  Sufficiency. — Where  the  record  dis- 
closes that  there  was  legal  evidence  to  support  the  decision  of 
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the  trial  court,  the  court  on  appeal  will  not  weigh  the  evidence 
to  determine  its  preponderance  in  order  to  reverse  the  judg- 
ment. Workman  v.  Rhodes,  413,  414  (2).^ 

66.  Evidence* '^^Sufficiency.  —  Where  inferences  may  be  drawn 
from  the  evidence  which  will  support  the  decision  of  the  trial 
court,  the  judgment  will  not  be  reversed  on  the  ground  of  in- 
sufficiency of  evidence. 

Indianapolis  Traction,  etc.,  Co.  v.  Vaughn,  581,  585  (4). 

67.  Directed  Verdict.  —  Conclusiveness,  —  Where  both  parties 
moved  for  a  peremptory  instruction,  and  defendant  after  its 
motion  had  been  denied  and  plaintiff's  motion  had  been  gn^anted, 
made  no  request  for  submission  to  the  jury,  the  request  for  a 
directed  verdict  amounted  to  an  admission  that  there  was  no 
conflict  in  the  testimony  and  a  request  that  the  facts  be  *deter- 
mined  by  the  court,  and  the  finding  made  is  conclusive  on  ap- 
peal if  there  is  any  evidence  to  support  it. 

Indianapolis  Traction^  etc.,  Co.  v.  Vaughn,  581,  582  (f). 

68.  Verdict. — Excessive  Recovery. — ^Where,  in  an  action  on  two 
notes,  one  for  |700  and  the  other  for  $500,  defendant  counter- 
claimed  for  maintenance  and  support  furnished  plaintiff,  and 
plaintiffs  recovery  was  for  less  than  the  amount  due  on  the 
^700  note,  the  court  on  appeal  cannot  sustain  defendant's  con- 
tention that,  because  the  undisputed  evidence  showed  that  the 
value  of  her  services  was  approximately  $1,600,  the  jury  must 
have  found  for  her  on  her  counterclaim  and  that  the  recovery 
was  too  large,  since  the  jury  may  have  found  against  defend- 
ant's counterclaim  and  against  plaintiff  on  the  $500  note,  in 
which  case  the  verdict  was  too  small. 

Moore  v.  OhX,  691,  698  (4). 

(G)    Harmless  Error. 
See  also  40;  Railroads  6. 

69.  Admission  of  Evidence. — ^If  evidence  is  clearly  immaterial, 
its  erroneous  admission  is  generally  -held  to  be  harmless. 

Indiana  Union  Traction  Co.  v.  Hiatt,  Adrnr.,  233,  246  (8) . 

70.  Findings  of  Fact. — Immaterial  Errors. — In  an  action  on  an 
accident  insurance  policy  to  recover  total  disability  benefits, 
findings  of  fact  that  insured  was  removed  to  his  home  in  a 
vehicle  after  the  accident,  when  the  evidence  showed  that  he 
walked,  and  incorrectly  fixing  the  date  when  the  insured  became 
afflicted  with  neuritis,  are  not  harmful  to  the  insurer,  where 
the  inaccuracies  could  in  no  way  affect  the  ultimate  fact  of 
total  disability  found  by  the  court. 

American  Liability  Co.  v.  Boitmvan,  109,  125  (10). 

71.  Refusal  of  Instructions.  —  The  rejection  of  an  instruction, 
tendered  in  due  time,  and  fairly  stating  the  law  as  applied 
to  the  issues  and  the  evidence,  is  reversible  error,  unless  the 
subject-matter  of  such  instruction  is  covered  by  others  given, 
or  it  appears  that  the  substantial  rights  of  the  party  were  not 
prejudiced  by  the  refusal. 

Indianapolis,  etc..  Traction  Co.  v.  Sherry,  1,  6  (3). 

72.  Directing  Verdict. — In  a  passenger's  action  against  a  rail- 
way company  and  a  sleeping  car  company  for  the  loss  of 
jewelry  through  the  negligence  of  the  sleeping  car  company, 
error,  if  any,  in  directing  a  verdict  in  favor  of  the  railway 
company  was  harmless  to  plaintiff  where  the  jury  by  its  verdict 
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exonerated  the  sleeping  car  company  from  negligence,  since  the 
sleeping  car  company,  the  railroad's  servant,  being  free  from 
.  negligence,  the  master  could  not  have  been  found  negligent. 

Pinktis  V.  Pittsburgh,  etc.,  R.  Co.,  38,  43  (3). 

78.  Argument  of  Counsel. — Reading  from  Document  Not  in  Evi- 
dence.— The  fact  that  counsel  in  argument,  over  objection,  read 
questions  to  and  answers  by  the  opposing  party  on  cross- 
examination  from  an  examination  taken  out  of  court  before 
trial,  and  commented  upon  the  same,  was  not  prejudicial  error, 
although  the  examination  itself  was  not  put  in  evidence,  where 
the  identical  questions  and  answers  referred  to  by  counsel  had 
gone  into  the  record  on  cross-examination  of  the  party  at  the 
trial.  Pinkus  v.  Pittsburgh,  etc.,  R.  Co.,  38,  48  (7) . 

74.  Limiting  Argument  of  Counsel  —  In  a  passenger's  action 
against  a  carrier  to  recover  for  the  loss  of  personal  effects,  it 
vas  not  prejudicial  to  plaintiff  to  refuse  her  counsel  permission 
to  discuss  the  law  relative  to  the  validity  of  a  provision  in  a 
passenger's  check  issued  by  defendant  that  ''property  taken  into 
car  will  be  entirely  at  owner's  risk,"  where  counsel  was  in- 
formed that  he  could  read  the  instructions  of  the  court  as  the 
law  of  the  case  and  apply  it  to  the  facts,  such  instructions, 
although  not  referring  specifically  to  the  check  or  its  contents, 
having  correctly  stated  defendant's  liability  for  the  loss  of  the 
passenger's  effects.     Pinkus  v.  Pittsburgh,  etc.,  R.  Co.,  38, 48  (8) . 

75.  Immaterial  Conclusions  of  Law.  —  In  an  action  to  recover 
total  disability  indemnity  under  an  accident  insurance  policy, 
a  conclusion  of  law  that  insured's  right  to  recover  for  disability 
suffered  subsequently  to  the  commencement  of  the  action  was 
not  an  issue,  while  not  essential  to  the  judgment  for  plaintifif, 
would  not  of  itself  be  cause  for  reversiJ. 

American  Lia^bUity  Co.  v.  Bovyman,  109,  125  (9). 

76.  Exclusion  of  Evidence. — In  an  action  on  a  fire  insurance 
policy,  error,  if  any,  in  excluding  evidence  relating  to  the  in- 
surer's knowledge  of  the  use  of  gasoline  on  the  premises  in- 
sured, was  harmless,  where  such  evidence  did  not  tend  to  dis- 
prove undisputed  facts  clearly  establishing  the  insurer's  knowl- 
edge of  the  practice. 

Insurance  Co.,  etc.  v.  Indiana  Reduction  Co.,  330,  338  (11). 

77.  Reversible  Error. — Overruling  Motion  to  Make  More  Spe- 
cific.—Section  343a  Bums  1914,  Acts  1913  p.  850,  providing 
that  any  conclusion  stated  in  any  pleading  must  be  considered 
and  held  to  be  equivalent  to  an  allegation  of  all  the  facts  re- 
quired to  sustain  such  conclusion  when  the  same  is  necessary  to 
the  sufficiency  of  the  pleading,  subject  to  the  right  of  itke  party 
affected  thereby  to  move  that  the  facts  be  stated,  and,  if  the 
facts  upon  which  material  conclusions  are  based  do  not  suffi- 
ciently appear  from  the  pleading  when  read  in  its  entirety,  Uie 
overruling  of  a  motion  to  make  the  pleading  state  them  will 
constitute  prejudicial  and  reversible  error. 

Indiana  Mfg.  Co.  v.  Cougldin,  Admr.,  268,  276  (1). 

78.  Admission  of  Evidence. — ^In  an  action  for  the  death  of  a 
factory  employe  caused  by  an  unguarded  shaft  coupling,  error, 
if  any,  in  the  admission  of  evidence  that  after  decedent's  injury 
the  shaft  coupling  and  shaft  were  boxed  and  that  such  protec- 
tion did  not  interfere  with  the  running  of  the  line  shaft  ma- 
chinery, was  rendered  harmless  by  an  instruction  that  such 
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testimony  was  ''no  evidence  or  admission  of  any  neg-ligence  on 
the  part  of  defendant.'' 

Indiana  Mfg.  Co.  y.  Coughlm,  Admr,,  268,  284  (12). 

79.  Judgment. — Presumption. — Every  presumption  is  indulged  in 
favor  of  the  judgment  of  the  trial  court. 

Aufderheide,  Trustee,  v.  Heward,  286,  288  (4). 

80.  OverruUng  Motion  to  Make  Complaint  More  Specific. — ^In  an 
action  for  breach  of  a  contract  to  employ  plaintiff  as  part  con- 
sideration for  his  release  of  claims  for  damages  for  iiersonal 
injuries,  although  it  would  have  been  proper  for  the  trial  court 
to  have  sustained  defendant's  motion  to  make  the  complaint 
more  specific  by  inserting  therein  the  name  of  the  person  who 
acted  as  defendant's  agent  in  making  the  alleged  contract,  the 
overruling  of  such  motion  was  not  prejudicial  error  where  the 
record  shows  that  before  the  institution  of  the  suit  defendants 
were  fully  advised  as  to  who  conducted  the  negotiations  result- 
ing in  the  settlement  with  plaintiff,  that  the  agent  reported  the 
settlement  to  defendants  shortly  after  he  obtained  the  release, 
and  that  the  release  was  produced  by  defendants  at  the  trial 
and  rdied  on  as  showing  full  payment  to  plaintiff. 

Carter  v.  Richart,  255,  260,  261  (2). 

81.  Evidence. — Admissibility. — Refusal  to  Suppress  Deposition. 
— In  an  action  to  recover  damages  for  the  alleged  wrongful 
removal  from  plaintiffs'  land  of  buildings  erected  thereon  under 
a  lease,  where  plaintiffs  testified  that  they  had  an  agreement 
with  the  lessee  that  they  should  have  the  building^s  as  a  part 
of  the  rental  consideration,  and  the  only  contradictory  evidence 
consisted  of  improper  and  incompetent  answers  given  by  the 
lessee  in  his  deposition,  the  trial  court's  denial  of  a  motion  to 
strike  out  such  answers  was  harmful  to  plaintiffs. 

Johnson  Y.  Gepha/rt,  822,  829  (8). 

82.  Admission  of  Evidence. — Cu/re  by  Instructions. — ^In  an  action 
to  recover  damages  for  the  alleged  wrongful  removal  of  build- 
ings erected  by  a  lessee  on  plaintiffs'  land,  which  adjoined  a 
railroad  right  of  way,  error,  if  any,  in  the  admission  of  testi- 
mony tihat  the  building^s  in  controversy  were  partly  on  plain- 
tiffs' land  and  partly  on  the  railroad's  right  of  way  was  harm- 
less, where  the  court  instructed  the  jury  that,  if  the  lessee 
agreed  with  the  plaintiffs  to  leave  the  buildings  on  their  prem- 
ises as  their  property,  it  should  find  for  plaintiffs. 

Johnson  Y.  Gepha/rt,  822,  829  (10). 

83.  Examina>tion  of  Witnesses. — Refusal  to  Strike  Out  Parts  of 
Deposition. — In  an  action  to  recover  damages  for  the  alleged 
wrongful  removal  from  plaintiffs'  land  of  certain  buildings 
erected  thereon  under  a  lease  and  subsequently  sold  by  the 
lessee  to  defendants,  where  the  lessee,  when  asked  by  questions 
in  his  deposition  whether  he  had  been  engag^ed  in  business  in 
a  certain  city  and  if  he  knew  the  parties  to  the  suit  and  whether 
plaintiffs  claimed  any  right  to  the  buildings  prior  to  their  sale, 
included  in  his  answers  statements  to  the  effect  that  he  had  a 
right  to  sell  the  buildings,  because  he  only  rented  the  land  for 
the  year,  tiiat  he  agreed  to,  and  did,  pay  one  of  the  plaintiffs 
thirty  dollars  and  also  fifteen  dollars  to  said  plaintiff's  wife, 
who  claimed  an  interest  in  the  land,  that  he  just  rented  the 
ground  and  could  do  as  he  pleased  with  it,  that  it  was  cus- 
tomary for  him  in  conducting  his  business  to  move  his  buildings 
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from  place  to  place,  that  he  had  a  right  to  sell  the  buildings  to 
defendants  and  they  had  a  right  to  move  them,  and  that  it  was 
the  understanding  between  plaintiffs  and  himself  that  under 
the  contract  he  could  remove  the  structures  at  his  pleasure,  or 
allow  a  purchaser  to  do  so,  such  statements  were  not  responsive 
to  the  questions  and  involved  conclusions  of  the  witness,  and  it 
was  reversible  error,  in  view  of  the  issues,  for  the  trial  court 
to  overrule  a  motion  to  strike  such  answers  from  the  deposition. 

Johnson  v.  Gephart,  322,  328,  330  (5). 

84.  Admission  of  Evidence, — In  an  action  against  several  rail- 
roads for  injury  to  live  stock  while  in  shipment,  where  defend- 
ant connecting  carrier's  liability  was  fixed  by  reason  of  the  fact 
that  it  accepted  the  stock  knowing  that  it  was  unaccompanied 
and  negligently  failed  to  care  for  it,  the  question  of  the  refusal 
of  the  initial  carrier  to  permit  the  shipper  to  accompany  the 
stock  was  immaterial,  so  that  error,  if  any,  in  the  admission  of 
evidence  relative  to  the  initial  carrier's  refusal  to  allow  the 
shipper  to  accompany  the  stock  was  harmless. 

Chicago,  etc.,  R,  Co.  v.  Priddy,  562,  575  (12). 

85.  Striking  Out  Motion  for  New  Trial — ^Where  defendants  filed 
their  application  for  a  new  trial  with  the  clerk  within  thirty 
days  from  the  date  of  judgment,  but  the  record  does  not  dis- 
close that  the  trial  court  was  in  vacation  at  such  time,  so  that 
the  application  could  properly  be  filed  with  the  clerk  under  the 
provisions  of  §587  Bums  1914,  Acts  1913  p.  848,  and  it  appears 
from  §1461  Bums  1914,  Acts  1913  p.  62,  relating  to  the  terms 
of  the  several  circuit  courts,  that  the  application  was  filed  on 
a  date  when  the  trial  court  might  have  been  in  regular  session, 
the  court  on  appeal  cannot  say  that  the  trial  court  erred  in 
sustaining  plaintiffs  motion  to  strike  out  the  application  for  a 
new  trial  because  not  filed  in  open  court,  such  motion  contain- 
ing a  statement,  which  was  uncontroverted  by  defendants,  that 
the  trial  court  was  in  session  on  the  date  the  application  was 
filed.  Riley  v.  First  Trust  Co.,  Admr.,  577,  579,  580  (2). 

86.  Exclusion  of  Evidence. — In  an  action  for  personal  injuries 
sustained  in  a  collapse  of  a  building  being  erected  for  the  owner 
by  an  independent  contractor,  the  exclusion  of  a  municipal 
ordinance  requiring  permits  to  be  obtained  for  the  erection  of 
buildings,  ana  of  evidence  that  defendant  had  failed  to  comply 
with  the  ordinance  was  harmless,  where  there  was  no  evidence 
tending  to  show  a  causal  connection  between  the  violation  of 
the  ordinance  and  plaintiff's  injury. 

Looney  v.  Prest-O-Lite  Co.,  617,  628  (8). 

87.  Where,  in  an  action  for  personal  injuries,  there  could  be  no 
recovery  by  plaintiff  under  the  undisputed  evidence,  intervening 
errors  were  harmless.    Looney  v.  Prest-O-Lite  Co.,  617, 627  (7) . 

88.  Instructions.  —  Although  a  contract  to  furnish  board  and 
lodging  was  in  writing,  except  that  the  method  of  ascertaining 
the  amount  of  compensation  required  oral  evidence,  and  was, 
technically,  an  oral  contract,  yet  an  instruction  in  an  action 
on  a  note  that  defendant,  who  pleaded  such  contract  by  way 
of  set-off  and  alleged  it  to  be  written,  had  the  burden  of  prov- 
ing that  the  contract  was  written  was  not  prejudicial  to  her, 
where  the  evidence  showed  only  that  the  contract  was  written 
and  the  instruction  expressly  authorized  a  recovery  for  the 
value  of  the  service  shown  by  the  evidence  independent  of  the 
contract,  Moore  v.  OfU,  691,  696  (3). 
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(H)    Waiver  of  Ebbob. 
See  also  80-34. 

89.  Briefs. — ^Errors  assig^^ed  as  grounds  for  new  trial  are  waived 
by  appellant's  failure  to  present  them  in  its  briefs. 

Insurance  Co,,  etc.  v.  Indiana  Reduction  Co.,  880,  888  (8). 

90.  Briefs. — ^Assigned  error  not  presented  in  appellant's  brief  is 
deemed  waived.      Riley  v.  First  Trust  Co.,  Admr.,  577,  581  (5). 

91.  Necessity  of  Timely  Exception. — ^Where  defendant,  knowing 
that  the  case  had  been  dismissed  and  restored  to  the  docket  at 
a  subsequent  term  without  notice  to  or  appearance  by  him,  and 
that  a  default  judgment  was  rendered  in  plaintifTs  favor, 
moved  to  set  aside  the  default  and  proceeded  to  defend  without 
complaining  of  any  irregularities  in  the  prior  proceedings,  he 
waived  any  error  in  the  trial  court's  action  on  plaintiff's  motion 
to  redocket  the  cause,  and  the  ruling  on  such  motion  could  not 
be  challenged  by  defendant  for  the  first  time  by  an  assignment 
of  error  on  appeal. 

Johnson  v.  First  Nat.  Bank,  etc.,  629,  684  (8). 

(I)    Subsequent  Appeals. 

92.  Law  of  the  Case. — ^In  an  action  upon  a  contract  of  insurance 
issued  by  a  fraternal  order,  the  holding  of  the  Appellate  Court 
in  a  former  appeal  that  the  acceptance  of  the  written  applica- 
tion constituted  a  written  contract  of  insurance  is  the  law  of 
the  case  on  a  subsequent  appeal. 

Supreme  Lodge,  etc.  v.  Graham,  220,  224  (8) . 

ARGUMENT— 

As  part  of  brief »  see  Appeal  20. 

Of  counsel,  reading  from  document  not  in  evidence,  review,  see 
Appeal  73. 

Of  counsel,  limiting,  review,  see  Appeal  74. 

ASSIGNMENT  OF  ERRORS— 

See  Appeal  16-19. 

AUTOMOBILES— 

Accidents,  see  Appeal  59;  Damages  1^  Municipal  Cobporations 
3-6;  Negugence  1-8. 

BAGGAGE— 

See  Cabriebs. 

BAIL— 

See  also  Bastabds. 

1.  Release  of  Sureties. — Surrender  of  Principal. — The  sureties 
on  a  forfeited  recognizance  bond  given  in  a  bastardy  proceeding 
may,  as  in  other  actions  where  the  rules  of  civil  practice  pre- 
vail, surrender  their  principal  before  final  judgment  on  the 
bond  and  be  released  from  further  liability  without  being  re- 
quired to  pay  costs.  State,  ex  rel.  v.  Smith,  471,  473  (1). 

2.  Criminal  Causes. — Forfeited  Recognizance. — Release  of  Sure- 
ties.— Payment  of  Costs. — Statute. — In  strictly  criminal  cases, 
§2027  Bums  1914,  Acts  1905  p.  619,  requires  the  surety  on  a 
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forfeited  recognizance  to  pay,  on  the  surrender  of  his  principal 
before  final  judgment  on  the  bond,  such  costs  as  the  court  may 
adjudge  before  he  may  be  released  from  liability. 

StaU,  ex  reL  v.  Smith,  471^  478  (2) . 

BARTEIU- 

Trust  property,  powers  of  trustee,  see  TsustEBS. 

BASTARDS— 

See  also  Bail. 

Forfeited  Reeognizanee. — Release  of  Sureties* — Though  it  is  not 
a  condition  precedent  to  the  discharge  of  the  sureties  on  a  for- 
feited recognizance  bond  given  in  a  bastardy  proceeding  that 
on  the  surrender  of  their  principal  before  iinal  judgment  on  the 
bond,  that  such  sureties  were  ready  and  willing  to  pay  the  costs 
and  to  confess  judgment  therefor  on  the  surrender  of  their 
principal  before  final  judgment  on  such  a  recognizance,  shows 
a  substantial  compliance  with  §2027  Bums  1914,  Acts  1905 
p.  619,  requiring  sureties  on  f  oif  eited  recogfnizance^  in  a  crim- 
inal case  to  pay  the  costs  on  the  surrender  of  their  principal 
before  they  may  be  discharged  from  liability. 

State,  ex  reL  v.  Smith,  471, 474  (8) . 

BILLS  AND  NOTES— 

See  also  Husband  and  Wiro;  JUDGMENT  4,  7;  Flbadino  9; 
Pbocess. 

1.  Actions, — Judgment — Liability  of  Defendants^ — Presumption, 
— Until  the  question  of  suretyship  is  judicially  determined  all 
defendants  to  a  judgment  on  a  note  are  deemed  primarily  liable, 
and  cannot  claim  the  statutory  rights  of  sureties. 

Hedges  v.  Meh/nng,  586,  698  (6). 

2.  NegotiahUity, — Statutes, — ^A  note  executed  prior  to  the  Nego- 
tiable Instruments  Act,  §9089a  et  seq.  Bums  1914,  Acts  1913 
p.  120,  and  nbt  payable  in  a  bank  in  this  state,  is  nonnegotiable. 

Formers',  etc.,  Assn,  v.  Mason,  66,  75  (3). 

8.  Rights  of  Sureties, — Statute, — Constru/^tion. — Although  §1269 
Bums  1914,  §1212  R.  S.  1881,  providing  for  the  determination 
of  issues  between  sureties  joined  as  defendants  speaks  of  sure- 
ties only,  the  statute  is  remedial  in  character  and  should  receive 
a  liberal  construction.  Hedges  v.  MehrinQf  6869  699  (9). 

BOUNDARIES— 

1.  Survey  by  County  Surveyor. — AppeaL — Evid«ncis. — On  an  ap- 
peal to  the  circuit  court  from  a  survey  by  the  county  surveyor, 
as  provided  under  §9518  Bums  1914,  §5955  R.  S.  1881,  the  court 
properly  heard  evidence  of  former  surveys  in  connection  with 
the  survey  in  controversy,  and  was  bound  to  give  it  such  weight 
as  it  merited.  Ckitwood  v.  Gamer,  290,  292  (2). 

2.  Survey  by  County  Surveyor, — Failure  to  Appeal, — ConclvMve" 
ness  of  Survey, — If  a  former  survey  was  duly  made  affecting 
the  same  land,  and  the  parties  to  the  survey  in  controversy  or 
their  privies  were  parties  to  the  former  survey,  it  would  be 
conclusive  if  not  appealed  from  in  three  years,  since  §9518 
Bums  1914,  §5955  R.  S.  1881,  provides  that  an  appeal  from  a 
survey  by  the  county  surveyor  may  be  token  within  three  years. 

Chitwood  v.  Gamer,  290,  293  (8). 
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3.  Survey  by  County  Surveyor, — Appeal — Statute* — Under  §9518 
Burns  1914,  §5955  R.  S.  1881,  relating  to  appeals  to  the  drcuit 
court  from  surveys  by  the  county  surveyor,  the  ultimate  ques- 
tion to  be  determined  upon  the  trial  by  the  circuit  court  is  the 
correctness  of  the  lines  or  comers  established  by  the  survey, 
and,  if  the  court  is  satisfied  from  the  evidence  that  the  true 
boundary  line  has  been  established,  the  survey  should  be  ap- 
proved and  a  re-survey  denied,  though  the  result  was  not  ob- 
tained by  correct  procedure  in  making  the  survey. 

Chitwood  V.  Gamer,  290,  292  (1). 

BRIDGES— 

ConstfuetUm.  —  Diaeretion  of  Boa/rd  of  Commisaioners.  —  Under 
§§3821,  7687  Bums  1914,  §§2885,  5130  R.  S.  1881,  authorizing 
the  building  or  repairing  of  bridges  whenever  in  the  opinion  of 
the  board  of  county  commissioners  such  work  is  required  for 
the  convenience  of  the  public,  whether  a  bridge  on  a  county 
highway  shall  be  built  is  within  the  discretion  of  the  board. 

Martin  v.  Bowrd,  etc,  376,  381  (6). 

BRIEFS— 

See  Appeal. 

BUILDINGS- 

See  Fixtures. 

BURDEN  OP  PROOF— 

See  EviDENCB. 

BY-LAWS— 

Deiiniteness,  when  immaterial,  see  Insurance  64. 

CARRIERS— 

See  also  Appeal  25,  72,  74,  84;  Railroads. 

1.  Carriage  of  Passengers. — Passenger's  Effects* — Cowoersion. — 
Sufficiency  of  Evidence, — Delivery  to  Carrier, — ^Where  a  pas- 
senger on  a  sleeping  car  did  not  part  with  the  possession  of  a 
box  containing  jewelry,  but  merely  placed  it,  with  the  knowl- 
edge of  the  carrier's  servants,  in  an  upper  berth  above  tiie  one 
occupied  by  herself,  the  carrier  was  not  liable  for  conversion 
for  loss  of  the  jewelry. 

Pinkus  V.  Pittsburgh,  etc.,  B.  Co.,  38,  44  (4). 

2.  Carriage  of  Passengers, — Transportation  of  Passenger^s  Per- 
sonal Effects, — Duty  of  Carrier, — ^Where  a  passenger's  ordinary 
personal  effects  are  retained  in  his  possession,  the  carrier  is  not 
an  insurer  of  their  safety,  but  is  liable  only  for  the  loss  occa- 
sioned by  failure  to  exercise  reasonable  care  and  caution  to 
protect  the  same  from  loss  or  injury. 

Pinkus  V.  Pittsburgh,  etc.,  B,  Co.,  38,  46  (5). 

3.  Carriage  of  Passengers. — Transportation  of  Passenger's  Per- 
sonal Effects  and  Money,  —  Duty  of  Carrier.  —  When  a  pas- 
senger, without  the  knowledge  of  the  carrier,  has  in  his  pos- 
session and  control  large  sums  of  money  or  other  property  of 
exceptional  value,  the  carrier  is  not  liable  for  loss  or  injury 
thereto,  as  the  carrier,  under  its  contract  of  carriage,  assumes 
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no  obligation  as  to  articles  of  property  which  form  no  part  of 
the  passenger's  ordinary  luggage  or  personal  effects. 

Pinkos  V.  Pittsburgh,  etc,  R.  Co,,  38,  46  (6). 

4.  InjurieB  to  Persons  at  Station. — Duty  of  Company, — ^Where 
an  interurban  railroad,  by  its  manner  of  operating  its  road, 
extended  an  invitation  to  all  persons  to  station  themselves  near 
the  tracks  at  a  highway  crossing,  within  a  reasonable  time 
before  the  arrival  of  a  local  car,  if  they  desired  to  embark 

,  thereon  as  passengers,  and  to  signal  such  car  to  stop  by  burn- 
ing a  match  or  scrap  of  paper,  the  road  was  under  a  duty  to 
exercise  reasonable  care,  in  the  operation  of  cars  at  such  point, 
for  the  safety  of  one  at  the  crossing  who  had  given  the  cus- 
tomary signal  to  stop  the  car  and  was  waiting  to  embark 
thereon. 

Indiana  Union  Tra^ction  Co,  v.  Hiatt,  Admr,,  233,  239  (1). 

5.  Carriage  of  Freight, — Limitation  of  Liahility, — Negligence, — 
A  carrier  cannot  by  contract  or  otherwise  exempt  itsdf  from 
liability  for  its  negligence  or  that  of  its  servants. 

Chicago,  etc,,  R.  Co.  v.  Priddy,  552,  570  (6). 

6.  Carriage  of  Freight.  —  Contra^ct.  —  Scope. — Connecting  Car- 
riers.— Where  a  consignment  of  freight  is  transported  over  sev- 
eral lines,  the  provisions  of  the  contract  entered  into  by  the 
initial  carrier  are,  if  valid,  for  the  benefit  of  the  connecting 
carriers  as  well  as  the  initial  carrier,  and  such  provisions  must 
control  the  shipment. 

Chicago,  etc,  R,  Co.  v.  Priddy,  552,  570  (5). 

7.  Carriage  of  Live  Stocks — Value  Fixed  hy  Contract, — Effect. — 
An  agreement  on  values  in  a  special  contract  governing  a  ship- 
ment of  live  stock  only  has  the  effect  of  limiting  the  amount  of 
the  carrier's  liability  to  the  stipulated  value,  and  does  not  re- 
quire that  in  case  of  loss  the  damage  assessed  should  be  for 
such  portion  of  the  real  loss  as  the  agreed  value  sustained  to 
the  actual  value. 

Chicago,  etc,  R,  Co,  v.  Priddy,  552,  574  (9). 

8.  Carriage  of  Live  Stock. — Contract. — Limitation  of  Liahility. — 
Where  a  carrier  refused  to  permit  a  shipper  to  accompany  a 
shipment  of  live  stock  for  the  purpose  of  caring  for  and  feeding 
the  same  while  enroute,  the  carrier  cannot  urge  as  an  excuse 
for  its  failure  to  give  the  stock  proper  care,  and  as  evidence  of 
its  reasonable  and  ordinary  care  in  that  respect  the  fact  that 
such  duty  was  assumed  by  the  consignors  under  a  special  con- 
tract governing  the  shipment. 

Chicago,  etc,  R,  Co,  v.  Priddy,  552,  573  (3). 

9.  Carriage  of  Live  Stock. — Negligence. — Liability  of  Carrier. — 
Though  a  special  contract  imder  which  a  carload  of  mules  was 
shipped  imposed  upon  the  shipper  the  duty  of  accompanying 
and  caring  for  the  stock  while  being  transported,  such  contract, 
upon  the  shippers  being  refused  permission  to  accompany  the 
shipment,  did  not  relieve  the  carrier,  or  any  of  its  connecting 
lines,  from  liability  for  injury  resulting  from  negligent  failure 
to  properly  care  for,  feed  and  water  the  mules  while  enroute, 
since  a  carrier  cannot  exempt  itself  from  liability  for  its  own 
negligence.  Chicago,  etc,  R.  Co.  v.  Priddy,  552,  570  (7) . 

10.  Carriage  of  Live  Stock. — Contract. — Construction. — Injury  to 
Stock. — Notice  of  Claim. — A  provision  in  a  live  stock  shipping 
contract  for  notice  to  the  carrier  of  a  claim  for  dtunages  before 
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the  renioval  of  the  stock  and  before  it  is  mingled  with  other 
stock  to  be  valid  must  be  reasonable,  and  should  be  given  a 
reasonable  construction  in  view  of  the  facts  of  each  particular 
case.  Chicago,  etc.,  R.  Co.  v.  Priddy,  552,  575  (13). 

11.  Ca/rriage  of  Live  Stock. — Injury  to  Stock. — Notice  of  Claim, 
^^ompliance  vnth  Shipping  Contract. — ^In  an  action  for  injury 
to  a  carload  of  mules  while  in  shipment,  where  the  evidence 
showed  that  an  agent  of  the  delivering  carrier  was  present 
when  removed  from  the  car  and  saw  their  condition,  which 
required  immediate  attention,  and  which  did  not  reveal  the 
extent  of  their  injury,  and  seven  days  after  delivery  the  agent 
of  the  delivering  carrier  was  served  with  a  written  notice  con- 
taining an  itemized  statement  of  plaintiff's  claim,  there  was  a 
sufficient  compliance  with  a  stipulation  in  the  contract  of  ship- 
ment requiring  the  giving  of  a  written  notice  of  a  claim  for 
damages  before  the  removal  of  the  stock  from  the  carrier's 
premises  and  before  it  is  mingled  with  other  stock. 

Chicago,  etc.,  R.  Co,  v.  Priddy,  552,  576  (14). 

12.  Carriage  of  Live  Stock. — Evidence. — Adinissibility. — In  an 
action  against  several  railroads  for  injury  to  live  stock  while 
in  shipment,  where  defendants  contended  that  the  special  con- 
tract under  which  the  shipment  was  made  required  the  shipper 
to  accompany  and  care  for  the  consignment,  evidence  as  to  the 
initial  carrier's  refusal  to  permit  the  shipper  to  accompany  the 
stock  was  admissible  to  explain  his  failure  to  do  so. 

Chicago,  etc.,  R.  Co,  v.  Priddy,  552,  575  (11). 

CARS— 

See  Cabbiebs* 

CASES— 

Cited,  see  p.  vi. 

Reported,  see  p.  iii 

Disapproved,  see  Mechanics'  Liens  2. 

Overruled,  see  Railroads  8. 

COHABITATION— 

As  evidence  of  common-law  marriage,  see  Marriage  8-5. 

COLLATERAL  ATTACK— 

See  Judgment  2-4. 

COMMISSIONERS— 

Board  of,  see  Bridges;  Counties. 

COMPLAINT— 

See  Pleading. 

CONCLUSIONS— 

See  Pleading  4-7;  Trial  2. 

Of  law,  review,  see  Appeal  15,  25,  75,  77. 

Of  witness,  on  examination,  see  Afpeial  83;  Evidence  1,  4. 

Vol.  65—46 
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CONSIDERATION— 

See  Appeal  80;  Conisacis  A,  7. 

CONSTRUCTION— 

See  Contracts;  Evidence  9;  Insurance  l-Z,  10-17,  22,  30,  43, 
45-49,  53,  64,  65;  Statuitis;  Wills. 

CONSTRUCTIVE  KNOWLEDGE— 

Evidence  of,  admissibility,  see  Insurance  20. 

CONTRACTORS— 

Indei>eiident,  liability,  see  Master  and  Servant  4-6. 

CONTRACTS— 

See  also  Appeal  80,  88,  92;  Carriers  5-12;  Deeds;  Estoppel  4-6; 
Fixtures  4;  Frauds,  Statute  of;  Husband  and  Wifb;  Insur- 
ance; Master  and  Servant;  Principal  and  Agent. 

Breach,  contract  of  employment,  action,  see  Masixs  and  Servant 
2,3. 

1.  Written,  —  Conatrtiction.  —  Such  a  construction  of  a  written 
contract  will  be  adopted,  if  possible,  as  will  make  it  effectual 
to  carry  out  the  intention  of  the  parties  as  gathered  from  the 
whole  instrument. 

Globe,  etc,  Ina,  Co.  v.  HamUUm,  541,  546  (5). 

2.  Written, — Construction, — Parol  Evidence, — Admissibility, — In- 
tent— ^Although  parol  evidence  is  not  admissible  to  change  or 
modify  a  contract  in  writing,  such  testimony  may  be  admitted 
to  enable  the  court  to  properly  apply  a  written  contract  to  the 
subject-matter,  and,  in  case  of  ambiguity,  to  remove  the  un- 
certainty. Globe,  etc,  Ins,  Co,  v.  Hamilton,  541,  545  (3). 

8,  Written,  ^^  Construction,  —  Pa/rol  Evidence, — Admissibility, — 
Ambiguity, — Where  the  language  employed  in  a  contract  is 
ambiguous  or  subject  to  variations  in  meaning  depending  ui>on 
circumstances  and  conditions,  or  the  relation  in  which  it  was 
used,  parol  testimony  may  be  received  to  inform  the  court  of 
the  conditions  out  of  which  the  contract  arose,  so  that  it  may 
be  enabled  to  more  accurately  ascertain  the  intent  and  meaning 
of  the  parties  as  evidenced  by  their  contract. 

Globe,  etc.  Ins,  Co,  v.  Hamilton,  541,  546  (4). 

4.  Contract  of  Employment, — Definiteness, — ^A  contract,  in  pari 
consideration  for  the  release  of  claims  for  personal  injuries,  to 
employ  claimant  at  his  old  wages  "as  long  as  he  was  able  to 
perform  labor,"  there  being  evidence  to  show  his  average  wage 
for  several  years,  was  sufficiently  definite  to  make  a  valid  and 
enforcible  contract.  Carter  v.  Etcha/rt,  255,  266  (8). 

5.  Pa/rol  Contracts, — Parol  Evidence, — ^A  contract  partly  in  writ- 
ing and  partly  in  parol  becomes  a  mere  verbal  contract,  and, 
where  it  is  necessary  to  resort  to  oral  evidence  to  establish  the 
terms  of  a  contract,  then  the  whole  contract  is  regarded  as 
being  verbal.  Moore  v.  Ohl,  691,  695  (2). 

6.  Pa/rol  Evidence,  —  Admissibility,  —  Agency  of  PaHy  to  Con- 
tra^t, — ^In  an  action  for  breach  of  contract,  plaintiff  may  show 
by  parol  evidence  that  the  other  signer  acted,  in  the  execution 
of  the  contract,  as  defendant's  agent,  although  it  was  not  indi- 
cated in  any  way  either  by  the  contract  or  signature,  since  in 
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contracts  other  than  negotiable  instruments  and  those  imder 
seal,  parol  evidence  is  admissible  to  charge  the  real  principal, 
although  executed  in  the  name  of  the  agent  and  nothing  ap- 
pears to  show  that  he  is  not  the  principal. 

Boren  v.  Schweitzer,  475,  477  (1). 

7.  Release. — Consideration. — Proof  by  Parol. — The  execution  of 
a  release  for  all  claims  for  personal  injuries  in  consideration 
of  a  specified  sum  of  money  does  not  preclude  the  claimant  from 
showing  the  actual  consideration  for  whidi  the  instrument  was 
executed.  Carter  v.  RichaH,  2b5,  266  (9) . 

CONTRIBUTORY  NEGUGENCE— 

See  Neougence;  Railroads;  Stikebt  Rahqoads. 

CONVERSION— 

See  Tbover  and  Conversion. 

CORPORATIONS— 

See  also  Receivers. 

1.  Debts.  —  Money  Borrowed  front  Officers.  —  Liability. — ^Where 
money  is  advanced  to  a  corporation  by  its  managing  officers  or 
directors,  the  transaction  will  be  closely  scrutinize  to  deter- 
mine whether  it  was  fair  and  just,  and  the  conduct  of  the 
officers  free  from  fraud,  and  such  transactions,  when  not  duly 
authorized,  are  usually  regarded  as  voidable  at  the  election  of 
the  corporation.  Welliver,  Ree.,  v.  Coate^  195,  216  (5). 

2.  Powers. — Right  to  Borrow  Money. — ^In  the  absence  of  a  pro- 
hibitory provision  in  its  charter  or  in  its  enabling  and  govern- 
ing act,  it  is  neither  illegal  nor  ultra  vires  for  a  corporation  to 
borrow  money  to  carry  out  the  purposes  for  which  it  was 
organized  Welliver^  Rev^  ▼•  CocOe,  195,  218  (S). 

CORROBORATION— 
See  Witnesses  1. 

COSTS— 

Payment,  when  necessary  to  release  surety,  see  Bail. 

1.  Payment.  —  Stay  of  Subseqitent  Proceedings.  —  Discretion  of 
Court. — ^A  stay  of  proceedings  until  the  payment  of  costs  in  a 
former  action  generally  relates  to  a  second  suit  based  on  the 
same  cause  of  action  as  a  prior  suit,  and  the  stay  cannot  be 
obtained  as  a  matter  of  absolute  right,  but  the  request  therefor 
presents  a  question  of  sound  judicial  discretion  to  be  exercised 
by  the  court  in  accordance  with  the  facts  and  circumstances  of 
each  particular  case.  Carter  v.  Richart,  255,  262  (5) . 

2.  Payment.  —  Stay  of  Subsequent  Proceedings.  —  Discretion  of 
Trial  Court. — ^The  refusal  to  stay  proceedings,  in  an  action  for 
breach  of  a  contract  to  employ  plaintiff  as  part  consideration 
for  his  release  of  claims  for  damages  for  personal  injuries, 
until  plaintiff  paid  the  costs  in  a  prior  action  for  the  injuries, 
was  not  an  abuse  of  the  trial  court's  discretion,  the  former  suit 
being  a  different  cause  of  action,  since  it  was  predicated  on  the 
zis^t  to  recover  for  the  Injuries  only. 

Cwrter  v.  RkhaH^  255, 262  (4). 


724  INDEX. 

COUNTERCLAIM— 

Excessive  recovery,  review,  see  Appeal  68. 

COUNTIES— 

See  BBn)GES. 

Appointment  of  County  Engineer* — Powers  of  Bowrd  of  County 
Commiasioners. — Statute. — Section  9511  Bums  1914,  Acts  1911 
p.  185,  providing  that  if  the  county  surveyor  is  not  a  competent 
civil  engineer,  the  board  of  commissioners  may  appoint  another 
to  have  charge  of  certain  engineering  work,  but  the  surveyor 
may  have  a  hearing  as  to  his  competency  before  the  county 
judge,  does  not  require  a  formal  hearing  or  finding  by  the  board 
as  to  the  competency  of  the  surveyor,  and  the  finding  of  the 
board  is  conclusive  miless  set  aside  after  the  hearing  provided 
by  the  statute.  Martin  v.  Board,  etc.,  375,  382  (6). 

COURTS— 

See  also  APPEAL, 

1.  Jurisdiction. — JudgmenU — ^Where  the  Appellate  Court  is  with- 
out jurisdiction  in  an  appeal,  anything  it  may  do  will  be  a 
nullity.  Nation  v.  Greeji,  136, 138  (2) . 

2.  Supreme  Court.  —  Jurisdiction. — Appeals  from  Interlocutory 
Orders.-^tatute.— Under  §1392d,  cl.  16,  Bums  1914,  Acts  1907 
p.  237,  providing  that  appeals  from  interlocutory  orders  for 
the  delivery  of  the  possession  of  real  property  or  the  sale 
thereof  shall  be  taken  directly  to  the  Supreme  Court,  tiie  Su- 
preme Court  has  exclusive  jurisdiction  in  an  appeal  from  an 
interlocutory  order  for  the  sale  of  a  decedent's  real  estate  on 
petition  of  the  executors.  Nation  v.  Green,  136, 139  (4). 

3.  Jurisdtction  of  Subject-Matter. — Right  to  Question.— Jurisdic- 
tion of  the  subject-matter  is  conferred  only  by  law,  and  the 
jurisdiction  of  the  appellate  court  to  decide  a  case  may  be  ques- 
tioned even  after  decision.  Nation  v.  Green,  136, 137  (1). 

4.  Rules. — Force  and  Effect. — Court  rules  have  the  force  and 
effect  of  law.  and  the  duty  to  observe  and  follow  them  rests  on 
litigants  and  courts  alike,  where  there  is  no  valid  reason  for 
their  nonobservance. 

Chicago,  etc,  B.  Co.  v.  Priddy,  552, 558  (2). 

5.  Transfer  of  Cases. — Effects-Jurisdiction. — ^Where  a  petition 
to  transfer  raised  the  question  of  the  jurisdiction  of  Uie  Ap- 
pellate Court  to  review  a  case,  the  action  of  the  court  in  trans- 
ferring the  case  to  the  Supreme  Court  was  an  express  holding 
that  jurisdiction  was  in  that  court,  and  assumption  of  jurisdic- 
tion by  the  Supreme  Court  was  at  least  an  implied  holding  to 
the  same  effect  Nation  v.  Green,  13^,  138  (3) . 

CREDITORS— 

General,  avoidance  of  fraud,  see  RECEiVERa 

CROSS-COMPLAINT— 

What  constitutes,  see  Pi^iading  11. 
Failure  to  answer,  waiver,  see  Pleading  8. 
Service,  necessity,  see  Process. 
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CROSSINGS— 

See  Carriers  4;  Railroads* 

DAMAGES— 

Submitting  qaestion  to  Juxy^  failure  to  object,  review,  see  Ap- 
peal 49. 

Elements  of,  in  trespass,  see  Trespass  3. 

Excessive,  review,  see  Appeal  25;  New  Trial  1,  8. 

1.  Injwry  to  Automobile. — Evidence. — Sufficiency. — In  an  action 
for  damages  to  an  automobile  testimony,  ''I  don't  know  what 
it  cost  to  repair  it,  but  I  know  there  was  paid  out  $420  to  fix 
it  up  in  running  order,"  being  the  only  evidence  on  the  subject 
of  damages,  is  insufficient  to  sustain  a  verdict  for  plaintiff, 
since  such  evid)ence  furnishes  no  basis  for  estimating  the  dam- 
ages, especially  where  the  automobile  was  a  second-hand  ma- 
chine and  not  in  first-class  condition  at  the  time  of  the  accident. 

Indianapolis,  etc.  Traction  Co.  y.  Sherry,  1,  7  (5). 

2.  Personal  Injuries. — Measure  of  Damages. — Instructions. — ^In 
a  servant's  action  for  the  loss  of  an  arm  and  for  other  i>er8onal 
injuries,  an  instruction  on  the  measure  of  damages  limiting 
recovery  to  compensatory  dama^  as  shown  by  l£e  evidence, 
and  directing  the  jury  in  estimating  plaintiff's  damages,  to  con- 
sider only  his  crippled  and  maimed  condition,  and  the  nature, 
extent  and  duration  thereof,  the  physical  and  mental  pain  he 
suffered  because  of  the  injuries,  the  length  of  time  he  was  con- 
fined or  unable  to  work,  the  diminution  of  his  earning  capacity, 
and  the  probable  duration  of  his  life,  is  not  erroneous  as  per- 
mitting die  consideration  of  improper  elements  of  damages. 

Peacock  CocU,  eto^  Co.  v.  Crawford,  401,  407  (8). 

DANGEROUS  MACHINERY— 

See  Master  and  Servant  17-19. 

DEATH— 

Of  party,  substitution  of  personal  representative,  see  Appeal  7. 
Wrongful,  action,  see  Master  and  Servant  16,  17. 

1.  Death  of  Minor  Child. — Elements  of  Damage. — ^In  estimating 
the  damages  of  a  parent  for  the  death  of  his  minor  child,  the 
value  of  the  services  of  the  child  from  the  trnie  of  the  injury 
until  he  becomes  of  age,  less  the  cost  of  his  support  and  the 
expense  caused  the  parent  because  of  the  injury  and  death, 
should  be  considered. 

Pere  Marquette  R.  Co.  v.  Chadwick,  95, 101  (4). 

2.  Action. — Nuisance. — What  Constitutes. — Statutes. — Although 
an  action  for  wrongful  death  caused  by  a  nuisance  is  not 
predicated  upon  §291  Bums  1914,  §289  R.  S.  1881,  defining  a 
nuisance,  the  statutory  definition,  which  is  broader  than  the 
common-law  definition  and  includes,  in  addition  to  damage  to 
property,  injury  to  life,  is  applicable  in  determining  what  con- 
stitutes a  nuisance. 

Pere  Marquette  R.  Co.  v.  Chadunch,  95, 101  (ZJ. 

3.  Death  of  Minor  Child. — Father* s  Right  to  Stie. — ^Although  a 
father  and  son  reside  in  property  owned  by  the  wife,  the  father 
can  maintain  an  action,  independently  of  any  right  to  recover 
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for  damage  to  property,  for  the  death  of  a  minor  son  caused 
by  a  nuisance  maintained  near  the  dwelling  house. 

Pere  Ma/rquette  R.  Co.  v.  Chadunckf  95,  99  (2). 

4.  Negligent  Death, — Measure  of  Damagea, — Instrtictions. — In 
an  action  for  wrongful  death,  an  instruction  that  the  jury 
might  consider,  in  determining  the  amount  of  damages,  whether 
decedent's  parents  would  probably  have  received  from  him  such 
personal  attention  and  services  as  are  usually  rendered  by  a 
son  living  with  his  parents,  taking  into  consideration  all  the 
evidence  bearing  on  decedent's  character,  habits,  disposition, 
conduct,  love  for  his  parents  and  all  other  facts  and  circum- 
stances in  evidence  enabling  the  jury  to  decide  the  pecuniary 
loss  suffered  by  the  father  and  mother,  and  that  the  verdict 
should  compensate  them  for  their  pecuniary  loss,  is  not  errone- 
ous as  permitting  the  jury  to  go  outside  the  evidence  or  as 
allowing  them  to  consider  improper  elements  of  damage. 

Indiana  Mfg,  Co,  v.  Coughlin,  Admr.,  268,  285  (13). 

5.  Action  by  Father  for  Death  of  Child. — Pleading, — Complaint. 
— In  an  action  by  a  father  against  a  railroad  company  for  the 
deaUi  of  a  minor  child,  a  complaint  alleging  that  plaintiff,  his 
wife  and  children  resided  in  property  owned  by  the  wife,  that 
defendant  created  a  nuisance  in  proximity  to  plaintiff's  home 
by  depositing  putrid  and  decaying  offal  on  its  right  of  way, 
and  that  the  death  of  the  child  was  caused  by  the  unwholesome 
and  poisonous  vapors  generated  by  such  nuisance,  and  praying 
a  recovery  only  for  the  loss  of  the  child's  services  and  for  the 
expenses  of  last  illness,  states  a  cause  of  action  for  wrongful 
death,  and  not  for  damage  to  the  realty  owned  by  the  wife,  the 
allegations  as  to  ownership  being  merely  for  the  purpose  of 
explaining  the  rightful  presence  of  plaintiff  and  his  diild  on 
the  premises.     Pere  Marquette  B,  Co,  y.  Chadwick,  95,  97  (1). 

DEDICATION— 

Question  of  fact,  findings,  conclusiveness,  see  Appeal  58. 

1.  Implied  Dedication. — Requisites. — Intent. — An  implied  dedica- 
tion of  land  is  one  arising  by  law,  from  the  acts  of  the  owner, 
and  the  intention  to  dedicate,  which  is  the  foundation  and  vit^l 
element  of  every  dedication,  must  clearly  appear  before  a  dedi- 
cation can  be  implied. 

Tovm  of  Posey vUle  v.  Gatewood,  50,  52  (1). 

2.  Implied  Dedication,  —  Intent,  —  Evidence.  —  The  extent  and 
character  of  the  use  of  land  is  not  in  itself  sufficient  to  show 
an  intention  to  dedicate,  nor  is  the  time  during  which  the  user 
has  been  permitted,  or  mere  nonaction,  or  acquiescence,  or  non- 
assertion  of  the  title,  sufficient,  but  such  facts  and  any  other 
circumstances  bearing  on  that  subject  have  probative  force  in 
determining  whether  there  was  in  fact  an  intention  to  dedicate. 

Town  of  Posey ville  v.  Gaiewood,  50,  53  (3). 

3.  Implied  Dedication, — When  Intent  Inforced, — ^Where  the  acts 
and  conduct  of  a  landowner  are  such  as  fairly  and  naturally 
lead  to  the  conclusion  that  he  intended  to  dedicate  the  land  to 
the  public  use,  and  others  have  in  good  faith  acted  upon  his 
open  acts  and  conduct,  he  will  not  be  permitted  to  aver  that 
there  was  no  dedication,  but  the  law  will  conclusively  infer  that 
he  intended  what  his  acts  and  conduct  indicated,  regardless  of 
any  secret  intent.     Toum  of  PoseyviUe  v*  Gatewood,  60,  52  (2). 
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See  AcKNowLEDGBfENT;  Estoppel;  Evidengb  2;  Frauds,  Statute 
of;  Trespass  4. 

1.  Delivery, — Wrongful  Possession. — Where  one  steals  a  deed  to 
land  and  wrongfully  inserts  his  name  as  grantee,  there  is  no 
delivery.  Allen  v.  Powell,  601,  612  (4). 

2.  Delivery, — Wrongful  Possession, — A  writing  in  the  form  of  a 
deed  that  passes  into  the  possession  of  the  named  grantee  with- 
out the  knowledge,  consent,  or  acquiescence  of  the  grantor,  and 
with  no  intent  to  deliver  it,  is  ineffectual  to  pass  title  to  the 
grantee.  Allen  v.  Powell,  601,  612  (6). 

3.  Delivery, — ^Where  the  owner  of  land  voluntarily  left  a  deed, 
which  was  properly  signed  and  acknowledged  but  blank  as  to 
the  grantee,  in  her  agent's  possession  so  that  he  might  hold  it 
for  her  until  the  abstracts  were  examined,  and  a  conveyance 
might  be  subsequently  completed  by  her,  there  was  no  delivery 
to  the  agent.  Allen  v.  Powell,  601,  612  (5). 

4.  Foreign  Deeds, — Sufficiency, — A  deed  for  real  estate  in  Indi- 
ana executed  in  another  state,  though  differing  in  form  from 
that  authorized  by  statute  in  this  state,  may  nevertheless  con- 
vey title. 

Ingram  v.  Jeffersonville,  etc.,  TraTisit  Co,,  532,  537  (1). 

DELIVERY— 

See  Deeds. 

DEMURRER— 

Ruling  on,  assigning  as  error,  see  Appeal  2,  3d-41,  48. 

DEPENDENTS— 

Under  Workmen's  Compensation  Act,  see  Master  and  Servant. 

DEPOSITIONS— 

See  Evidence  3. 

Ruling  on  motion  to  strike  out,  assignment  of  error,  see  Appeal 
19,  81,  88. 

DESCENT  AND  DISTRIBUTION— 

Of  property  of  incompetents,  effect  of  change  of  domicil,  see 
DoMiciL  3,  6. 

DISCRETION— 

Of  commissioners,  see  Bridges. 

Of  court,  see  Costs. 

Of  Industrial  Board,  see  Master  and  Servant  69. 

DISMISSAL  AND  NONSUIT— 

Dismissal  of  appeal,  see  Appeal  18,  27. 

Dismissal  of  Action, — Reinstatement. — Proceedings, — Pleading,-^ 
Notice  to  Defendant.— Statute. — Under  §405  Bums  1914,  §396 
R.  S.  1881,  providing  that  the  court  shall  relieve  a  party  from 
any  judgment  taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  on  complaint  or  motion 
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filed  within  two  years,  the  application  to  be  relieved  from  a 
judgment,  if  made  at  a  subsequent  term,  is  in  the  nature  of  a 
new  proceeding,  and  the  party  in  default  must  proceed  by  a 
pleading  in  the  nature  of  a  complaint,  and,  in  the  absence  of 
an  appearance  by  the  opposing  party,  notice  is  required;  hence, 
where  an  action  was  dismissed  for  want  of  prosecution,  it  was 
error  for  the  trial  court  at  a  subsequent  term  to  restore  the 
cause  to  the  docket  on  the  verbal  application  of  plaintiff,  with- 
out notice  to,  or  appearance  by,  the  defendant. 

Joknaan  v.  First  Nat.  Bank,  etc.,  629,  632  (1). 

DOMiaL— 

1.  Nature  of. — ^The  term  ''domicil"  is  expressive  of  a  relation 
between  person  and  place,  and  indicates  various  degrees  of 
comprehensiveness,  as  there  may  be  a  national  domicil,  relating 
to  residence  in  a  nation,  a  quasi-national  domicil,  relating  to 
residence  in  a  state,  and  a  municipal  or  domestic  domicil,  relat- 
ing to  residence  in  a  county,  township  or  municipality. 

Haywardy.  Hayivard,  Admr.,  440,  451  (7)'. 

2.  Change  of  Domicil.  —  What  Constitutes.  —  To  constitute  a 
change  of  domicil  there  must  be  residence  at  another  place,  and 
an  intention  to  abandon  the  old  domicil  and  to  acquire  a  new 
one.  Hayward  v.  Hayward,  Admr.,  440,  450  (4). 

3.  Change  of. — Incompetent  Persons. — Descent  and  Distribution. 
— As  a  change  in  municipal  domicil  involves  no  laws  affecting 
the  descent  and  distribution  of  property  the  courts  are  more 
liberal  in  recognizing  the  power  of  a  proper  representative  to 
change  the  municipal  domicil  of  an  incompetent  person  or  a 
person  non  sui  juris  than  where  the  change  is  of  national  or 
quasi-national  domicil. 

Hayward  v.  Hayward,  Admr.,  440,  451  (8). 

4.  Domicil  of  Insane  Person. — Change  of. — Powers  of  Guardian. 
— Order  of  Court. — An  appointed  guardian  may  change  the 
quasi-national  domicil  of  his  ward  only  by  proceeding  under  an 
order  of  court.       Hayward  v.  Hayward,  Admr.,  440,  462  (12). 

5.  Insane  Persons. — Change  of  Domicil. — Powers  of  Guardian. — 
The  guardian  of  an  insane  person  does  not  have  the  power  or 
authority,  by  virtue  of  his  office,  on  his  own  motion  to  change 
the  legal  domicil  of  his  ward  from  one  state  to  another,  so  as 
to  affect  the  distribution  or  succession  of  the  ward's  pifoperty 
on  his  decease,  and  especially  where  the  ward,  although  resid- 
ing in  the  jurisdiction  of  the  appointment,  is  legally  domiciled 
in  another  state.     Hayward  v.  Hayward,  Admr.,  440,  460  (10). 

6.  QuaM'NationaX. — Change  of. — Incompetent  Person. — Authority 
of  One  not  Related. — ^Where  decedent  was  mentally  incompe- 
tent, the  mother  of  her  next  of  kin,  who  was  not  related  to 
deceased  by  blood  and  not  her  legal  guardian,  could  not  on  her 
own  motion  or  at  request  of  decedent  affect  a  change  in  the 
latter's  domicil  from  one  state  to  another  so  as  to  change  the 
law  governing  the  descent  and  distribution  of  property. 

Hayward  v.  Hayward,  Admr.,  440,  452  (9). 

7.  Change  of  by  Incompetent  Person. — Intent. — Tim^  of  Resi- 
dence.— ^Where  one  mentelly  incompetent  was  removed  by  rela- 
tives from  her  domicil  in  one  state  to  another  state,  she  could 
not,  because  of  her  mental  incapacity,  have  formed  an  intention 
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to  change  her  domicil,  and  the  length  of  time  that  she  resided 
in  the  latter  state  is  of  itself  unimportant. 

Hayward  V.  Haywood,  Admr.y  ^^,  4S1  (6). 

8.  Residence, — ^Domicil  means  more  than  residence,  since  a  dom- 
idl  is  a  residence  at  a  particular  place,  accompanied  with  posi- 
tive or  presmnptive  proof  of  an  intention  to  remain  there  for 
an  unlimited  t^ime,  and,  while  a  man  may  have  several  resi- 
dences at  the  same  time,  he  can  only  have  one  domicil  at  a  time 
and  may  be  a  resident  of  a  particular  locality  without  having 
a  domicil  there.  (    ^Hayward  v.  Haywardf  Admr.,  440,  449  (C^ . 

EMPLOYER'S  LIABILITY  ACT-  ' 

See  Master  and  Servant  8-12.  . 

EMPLOYES— 

See  Master  and  Servant. 

EQUITY— 

See  Estoppel;  Injunction;  Insurance  38. 

ESTOPPEL— 

See  also  Husband  and  Wife  3;  Insurance  4,  5. 

1.  Pleading  Specially. — ^Matters  in  estoppel  must  be  pleaded  spe- 
cially.        Trinkle  v.  Ladoga  Building,  etc.,  Assn.,  415,  423  (6). 

2.  Burden  of  Proof, — One  relying  on  estoppel  has  the  burden  of 
establishing  all  the  facts  necessary  to  constitute  it. 

Allen  V.  PoweU,  601,  616  (11). 

3.  Equitable  EstoppeL — Where  one  of  two  innocent  persons,  each 
guiltless  of  an  intentional  moral  wrong,  must  suffer  a  loss  occa- 
sioned by  the  wrongful  conduct  of  another,  the  loss  must  be 
borne  by  him  whose  conduct  enabled  the  injury  to  be  inflicted. 

AUen  V.  Powell,  601,  614  (9). 

4.  Estoppel  by  Acquiescence. — ^In  an  action  to  quiet  title,  where 
it  appeared  that  plaintiff  executed  a  deed,  which  was  blank  as 
to  the  grantee,  and  left  it  with  her  agent,  who  wrongfully  filled 
in  his  own  name  and  sold  the  land,  tiie  situation  was  sufficient 
to  present  an  issue  for  the  jury  as  to  whether  plaintiff  was 
estopped  by  her  conduct  in  not  immediately  asserting  her  rights 
to  deny  the  validity  of  the  deed  as  against  innocent  purchasers 
who  acquired  title  subsequently  to  her  discovery  of  the  agent's 
action.        •  Allen  v.  Powell,  601,  614  (8). 

5.  Estoppel  by  Laches. — ^Where  a  person  named  as  grantee  in  a 
deed,  of  which  there  is  no  l^gal  delivery,  wrongfully  obtains 
possession  of  it  and  causes  it  to  be  recorded,  the  grantor,  on 
acquiring  laiowledge  of  the  facts,  is  required  to  act  promptly 
to  prevent  innocent  third  persons  from  acting  to  their  prejudice 
in  relying  on  the  record,  and  by  failing  to  do  so  such  grantor 
will  be  estopped  by  laches  from  asserting  his  title  against  an 
innocent  purchaser.  Allen  v.  Powell,  601,  615  (10). 

6.  Estoppel  by  Laches, — Burden  of  Proof. — Instruction, — ^In  an 
action  to  quiet  title,  where  it  appeared  that  grantor  knew  that 
she  had  not  delivered  the  deed  therefor,  but  that  her  grantee 
had  fraudulently  procured  such  deed  and,  after  inserting  his 
own  name  as  grantee,  had  it  recorded,  and  she  remained  in- 
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active  for  several  weeks  after  acquiring  full  knowledge  of  the 
facts,  during  which  time  conveyance  was  made  to  innocent 
purchasers,  who  relied  on  the  record,  such  facts  were  sufficient 
prima  facie  to  constitute  estoppel,  and  the  burden  was  upon 
Uie  graiitor  to  show  any  mitigating  facts  and  circumstances  to 
avoid  the  estoppel,  so  that  an  instruction  that  the  burden  was 
on  the  innocent  purchasers  to  prove  that  there  was  no  such 
mitigating  circumstances  was  erroneous. 

AUen  v.  PoweU,  eOl,  616  (12). 

7.  Estoppel  by  Silence, — A  person  may  be  estopped  by  his  si- 
lence, where  it  is  his  duty  and  there  is  opportunity  for  him  to 
speak,  or  by  his  passivity  where  an  obligation  and  an  oppor- 
tunity to  act  exists,  but  he  must  have  knowledge  of  the  facts 
and  his  rights.  AUen  v.  PoweU,  601,  614  (7). 

EVIDENCE— 

See  also  Witnesses. 

For  evidence  as  to  particular  issues  or  in  particular  actions  or 
proceedings,  see  also  the  specific  topics. 

For  review  of  rulings  as  to  evidence,  see  Affeal  18»  36,  45,  47, 
51,  53,  55-68,  69,  76,  78,  81,  82,  84,  86,  87. 

Reception  at  trial,  see  Tbial. 

Burden  of  proof,  see  also  Adverse  Possession;  Appeal  88; 
Estoppel  2,  6;  Insurance  50;  Master  and  Servant  84,  92; 
Street  Railroads  2;  Trover  and  Conversion  1. 

Presumptions,  see  Bills  and  Notes  1;  Insurance  31;  Marriage 
2;  Master  and  Servant  95. 

1.  Conelusions, — Admissibility, — ^Evidence  in  the  nature  of  con- 
clusions is  not  admissible. 

Insurance  Co,,  etc,  v.  Indiana  Reduction  Co,,  330,  338  (10). 

2.  Deeds. — Admissibility. — ^In  an  action  in  trespass  by  one  claim- 
ing ownership  of  certain  lands,  where  a  deed  for  the  land  to 
A  was  admitted  in  evidence,  a  later  deed  to  plaintiff  purporting 
to  have  been  executed  by  the  heirs  of  A  and  the  trustee  under 
his  will  shows  sufficient  connection  between  the  grantae  of  the 
first  deed  and  the  grantors  of  the  second  to  warrant  the  latter's 
admission  in  evidence  as  tending  to  show  title  in  plaintiff. 

Ingram  v.  Jeffersonville,  etc..  Transit  Co.,  532,  538  (3) . 

3*  Depositions. — Conclusions. — Striking  Out. — ^The  .rule  making 
incompetent  opinions  or  legal  conclusions  applies  as  well  to 
evidence  presented  by  deposition  as  to  the  examination  of  a 
witness  before  the  jury.  Johnson  v.  Gepha/rt,  322,  329  (7). 

4.  F<ict  in  Issue. — Conclusion. — ^In  an  action  upon  a  fraternal 
order  certificate  of  insurance,  a  question  to  a  witness  to  elicit 
an  answer  as  to  when  he  determined  to  approve  an  application 
for  insurance  and  accept  the  risk  was  improper,  as  calling  for 
a  conclusion,  where  it  was  for  the  jury  to  determine  the  time 
of  the  final  approval  of  the  insurance  contract. 

Supreme  Lodge,  etc.  v.  Graham,  220,  225  (4). 

5.  Inferences  from  Facts  Proved. — Sufficiency. — ^It  is  not  essen- 
tial that  facts  be  established  by  direct  and  positive  testimony, 
and  it  is  suffici^t  on  appeal  if  from  the  fact?  and  cireum- 


INDEX.  731 


EVIDENCE— Continued. 


stances  proved  the  jury  may  reasonably  have  inferred  the  ulti- 
mate and  essential  facts  necessary  to  sustain  the  verdict. 

Continental  Ins.  Co.  v.  Bair,  602,  526  (19). 

6.  ^  JudieicU  Knowledge. — Location  of  City. — ^The  Appellate  Court 
judicially  knows  &at  the  city  of  Indianapolis  is  in  Marion 
county,  Indiana.  In  re  Indiistrial  Board,  550,  552  (2) . 

7.  Judicial  Notice, — Sessions  of  Court. — Records. — ^In  passing  on 
a  motion  to  strike  out  an  application  for  new  trial,  because  not 
filed  in  open  court,  the  trial  court  was  re(][uired  to  take  judicial 
knowledge  of  its  terms,  the  dates  when  m  session,  and  of  its 
own  records,  regardless  of  the  affidavits  of  the  parties,  and  was 
bound  by  such  knowledge. 

Riley  v.  First  Trust  Co.,  Admr^  677,  680  (8). 

8.  Opinion  Evidence. — Operation  of  Electric  Ca/r. — Competency 
of  Witness. — Experience  in  operating  a  locomotive  engine  does 
not  necessarily  or  even  presumptively  qualify  a  person  to  oper- 
ate an  interurban  electric  car,  or  to  speak  as  an  expert  with 
reference  to  what  good  railroading  requires  in  operating  such 
cars. 

Indiana  Union  Traction  Co.  v.  Hiatt,  Admr.,  288,  248  (10). 

9.  Opinion  Evidence. — Construction  of  Contracts. — ^In  an  action 
to  recover  damages  for  the  alleged  wrongful  removal  of  certain 
buildings  from  plaintiffs'  land,  where  tiie  question  at  issue  and 
the  ultimate  fact  to  be  determined  by  the  juiy  was  whether 
the  lessee,  who  erected  the  structures  and  subsequently  sold 
them  to  defendants,  agpreed  to  give  the  plaintiffs  the  buildings 
in  controversy  as  a  part  consideration  for  use  of  the  land,  the 
lessee's  testimony  that  he  had  a  right  to  sell  the  buildings  or 
remove  them  and  that  this  was  the  understanding  between  him- 
self and  plaintiffs  was  incompetent  as  the  expression  of  an 
opinion  concerning  the  construction  of  the  lease. 

Johnson  v.  Gephart,  822,  828  (6). 

10.  Res  Gestae.  —  In  an  action  to  quiet  title,  where  plainti.T 
claimed  that  her  grantee  wrongfully  obtained  possession  of  the 
deed,  which  was  signed  and  acknowledged  but  blank  as  to  the 
grantee,  and  inserted  his  own  name  in  the  blank  left  for  that 
of  the  grantee,  plaintiff  was  properly  permitted  to  testify  to 
statements  made  by  such  grantee,  in  the  absence  of  defendants, 
on  the  occasion  of  her  visit  to  his  office  to  discuss  a  proposed 
sale  of  the  land  by  him  for  her,  such  statements  being  res 
gestae.  AUen  v.  Powell,  601,  609  (2). 

EXCEPTIONSt- 

To  ruling,  reserving  questions,  see  Appeal  4,  48,  91. 

EXCEPTIONS,  BILL  OF— 

See  Appeal  14,  46. 

EXECUTORS  AND  ADMINISTRATORS— 

Substitution,  on  death  of  party  after  judgment  and  before  per- 
fection of  appeal,  see  Appeal  7. 

EXPRESS  TRUSTS— 

See  Trusts. 
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FACTORY  ACT— 

See  Mastis  and  Sixvant  16-19. 

FINDINGS— 

See  Trial  2-5. 

Review  of,  see  Appeal  15,  57-68. 

FIRE  INSURANCE— 

See  Insurance. 

FIXTURES— 

1.  Building, — Intention  of  Party  Annexing  to  Land, — ^Where  an 
abandoned  glass  factory  was  intended  at  the  time  of  its  erec- 
tion as  a  permanent  building,  and  its  physical  connection  with 
the  land  remained  the  same  as  when  originally  built,  it  became 
a  part  of  the  realty.  Bricker  v.  Whialer,  492,  499,  500  (6) . 

2.  Between  Vendor  and  Purchaser,  —  Separate  Ovmership  of 
BuUding  and  Land. — Knowledge  of  Purchaser, — Annexation, — 
Where  a  vendor  of  realty  had  subsequently  to  acquiring  his 
title,  purchased  from  a  third  person  an  abandoned  glass  factory 
located  on  the  land,  the  fact  lliat  a  separate  ownership  of  build- 
ing and  land  had  existed  and  that  part  of  the  building  had  been 
removed  by  its  former  owner,  was  not  controlling  in  determin- 
ing, as  between  the  vendor  and  his  grantee,  whether  the  build- 
ing, which  was  annexed  to  the  land,  was  real  or  personal  prop- 
erfy,  especially  where  the  grantee  had  no  knowledge  of  the 
separate  ownership.  Bricker  v.  Whisler,  492,  499  (7). 

B.  Nature  of, — Manner  of  Annexation, — Adaptability. — Intention 
of  Party  Making  Annexation — In  determining  whether  prop- 
erty annexed  to  the  freehold  is  personal  or  real  property,  the 
real  or  constructive  annexation  of  the  article,  its  adaptability 
to  the  use  of  the  land  to  which  it  is  attached,  and  the  intention 
of  the  party  making  the  annexation,  are  considerations  of  con- 
trolling influence.  Bricker  y.  Whisler,  492,  498  (5). 

4.  Permanent  Building, — Parol  Reservation  by  Vendor. — Effect, 
^-A  parol  agrreement  between  grantor  and  grantee,  prior  to,  or 
contemporaneous  with,  a  conveyance,  to  the  effect  tiiat  a  part 
of  a  permanent  building  which  is  attached  to  and  part  of  the 
freehold  conveyed  by  the  grrantor  is  personal  property  will  not 
make  such  property  personalty  whidi  may  be  reserved  orally, 
notwithstanding  the  vendor's  written  warranty  of  the  freehold 
to  the  contrary.  Bricker  v.  Whisler,  492,  500  (8) . 

FORFEITURE— 

See  Insurance. 

FRAUD— 

See  Corporations  1;  Insurance  5,  6;  Receivers. 

FRAUDS,  STATUTE  OF— 

Conveyance  of  Land. — Parol  Reservation — ^As  between  grantor 
and  grantee,  the  grantor  cannot  enforce  a  parol  reservation  of 
any  part  of  Uie  realty  conveyed  in  his  deed. 

Bricker  v.  Whisler,-^ 492,  498  (4). 
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FREIGHT— 

See  Cabbiebs  5,  6. 

GUARDIAN  AND  WARD— 

See  Insane  Persons. 

Power  of  ^ardian  to  change  domicil  of  insane  ward,  see  Domicil. 

HARMLESS  ERROR— 

See  Affeal  69-88. 

HEIRS— 

Substitution  on  death  of  party^  when  necessary,  see  Appeal  7. 

HUSBAND  AND  WIFE— 

See  also  Mabbiage;  Pusadino  9. 

1.  Liability  on  Notes. — Judgment, — ^Where  a  husband  and  wife 
received  the  consideration  for  their  promissory  note  Jointly,  and 
applied  it  on  the  purchase  price  of  realty  held  by  diem  by  the 
entireties,  the  lender  is  entitled,  in  an  action  on  the  note  and 
to  foreclose  a  mortgage,  to  a  judgment  against  both  husband 
and  wife  and  to  a  decree  of  foreclosure  against  the  real  estate. 

TrinkU  v.  Ladoga  Building,  etc.,  Assn.,  415,  422  (3). 

2.  Loans. — Wife  as  PrinevpaL — In  an  action  against  husband 
and  wife  to  recover  on  a  promissory  note  and  to  foreclose  a 
mortgage,  if  the  money  was  paid  to  her  and  her  husband,  and 
was  used  by  them  to  purchase  real  estate  held  by  them  jointly 
as  tenants  by  the  entireties,  she  is  not  a  surety  but  a  principal. 

TrinkU  v.  Ladoga  Building,  etc.,  Assn,,  415,  422  (2). 

8.  Loan  to  Both. — Wife's  Liability. — Wife's  Representations. — 
Estoppel. — Where  a  married  woman,  for  the  purpose  of  in- 
ducing another  to  grant  her  a  loan,  makes  representations  in 
an  affidavit  to  the  effect  that  the  money  is  for  her  own  use 
and  benefit  and  that  she  is  not  a  surety,  and  her  representa- 
tions are  acted  upon  in  good  faith,  she  is  estopped  thereafter 
from  setting  up  that  she  is  surety  and  therefore  not  liable,  even 
though  the  transaction  does  not  come  within  tiie  provisions  of 
§7856  Bums  1914,  Acs  1903  p.  394,  relating  to  loans  to  married 
women.    Trinkle  v.  Ladoga  Building,  etc.,  Assn.,  415,  425  (11). 

4.  Loan  to  Wife, — Statute, — Construetum. — Section  7856  Bums 
1914,  Acts  1903  p.  394,  providing  that  when  a  married  woman 
shall  borrow  money  on  her  note  and  the  proceeds  of  the  loan 
shall  be  paid  to  her  in  cash,  or  by  check  or  draft  payable  to 
her  order,  and  she  makes  affidavit  that  the  money  is  for  h^r 
own  use,  she  shall  not  be  permitted  to  thereafter  claim  that  the 
loan  was  made  for  the  use  and  benefit  of  any  person  other  than 
herself,  is,  within  its  scope,  merely  declaratory  of  the  common 
law,  and  does  not  abrogate  the  prior  statute  (§7853  Bums  1914, 
§5117  R.  S.  1881),  providing  that  a  married  woman  shall  be 
bound  by  an  estoppel  in  pais  like  any  other  person. 

Trinkle  v.  Ladoga  Building,  etc.,  Assn.,  415,  425  (10). 

6.  Loans  to  Wife. — Statute. — Scope  and  Applicability. — Section 
7856  Bums  1914,  Acts  1903  p.  394,  providing  that  a  married 
woman  who  executes  and  delivers  her  promissory  note  or  other 
evidence  of  indebtedness  for  the  purpose  of  securing  a  loan,  and 
states  under  oath  that  the  money  is  to  be  for  her  own  separate 
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use  or  the  betterment  of  her  property  or  separate  InisinesSt 
shall  not  be  i>ermitted  thereafter  to  claim  that  sudi  k>an  was 
made  for  the  use  and  benefit  of  any  person  other  than  herself, 
has  no  application  to  transactions  wherein  the  proceeds  of  a 
loan  to  a  married  woman  are  not  paid  in  cash,  or  by  check  or 
draft  payable  to  her  order. 

Trinkle  v.  Ladoga  Building,  ete^  Assn.,  415,  425  (9). 

6.  Loan  to  Wife. — Suretyship. — Duty  of  Obligee  to  Make  Inquiry. 
— Where  one  contemplating  loaning  money  to  a  married  woman 
makes  due  inquiry,  in  good  faith,  to  ascertain  whether  the 
money  is  to  be  for  her  use  and  benefit,  he  may  rely  on  her 
representations  that  she  is  not  a  surety. 

Trinkle  y.  Ladoga  Building,  etc,  Assn^  415, 424  (8). 

7.  Notes. — Wife  as  Surety. — LiaJ>ility.  —  Generally,  an  obligor 
cannot  plead  suretyship  as  against  the  obligee  unless  the  latter 
had  notice  of  the  fact  of  suretyship  at  the  time  of  entering  into 
the  contract,  but  where  the  obligor  is  a  married  woman,  one 
who  cont^nplates  loaning  money^  to  her  is  bound  to  make  in- 
quiry concerning  the  facts  bearing  on  the  question  of  surety- 
snip.  Trinkle  v.  Ladoga  Building,  etc.,  Assn.,  415,  423  (7). 

8.  Support  of  Family. — Husband^s  Duty. — A  husband  and  father 
is  under  both  a  common-law  and  a  statutory  obligation  to  sup- 
port his  wife  and  childr^L  In  re  Carroll,  146, 156  (8). 

IMPEACHMENT— 

See  Witnesses  L 

IMPLIED  TRUSTS— 

See  Trusts  8. 

IMPUTED  NEGLIGENCE-* 

See  Negligence  6. 

INDEMNITY  INSURANCE— 

See  Insurance  45-50. 

INDEPENDENT  CONTRACTORS— 

See  Master  and  Servant  4-6,  2B,  26,  59. 

INDUSTRIAL  BOARDu- 

Workman's  compensation,  see  Master  and  Servant  27-101. 

INFERENCES— 

From  evidence,  see  APPEAL  58,  61,  66;  Evidence  5;  Master  and 
Servant  70. 

INJUNCTION— 

1.  Complaint. — Right  to  Relief. — One  demanding  the  aid  of  a 
court  must  have  some  interest  in  the  matter  or  controversy 
which  he  seeks  to  have  litigated  and  determined,  and,  when  the 
appeal  is  to  equity  for  injunctive  relief,  facts  and  circum- 
stances must  be  alleged  showing  more  than  a  mere  technical 
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and  inconsequential  wrong  or  irregularity  in  the  proceedings 
sought  to  be  enjoined.  Martin  y.  Boatd,  etc,  875.  378  (3). 

2.  Bight  to  Relief, — Remedy  at  Law, — Statute. — Under  S9511 
Bums  1914^  Acts  1911  p.  185^  providing  that  under  the  direc- 
tion of  the  board  of  conunissioners  the  county  surveyor  shall 
have  charge  of  all  county  surveying  and  engineering  work, 
including  we  preparation  of  plans  and  specifications  for,  and 
general  supervision  and  construction  of,  all  bridges,  provided, 
that  if  the  county  surveyor  is  not  a  competent  civil  engineer, 
then  the  board  shall  appoint  one  to  supervise  the  work  ordered, 
but  in  such  case  the  county  surveyor  shall  have  the  ri^ht  to  a 
hearing  as  to  his  competency  before  the  judge  of  the  arcuit  or 
superior  court  of  the  ooun^,  the  board's  appointment  of  an- 
other than  the  county  surveyor  to  prepare  plans  and  specifica- 
tions for  a  bridge  and  to  supervise  its  construction  was,  in 
effect,  a  finding  that  the  surveyor  was  incompetent,  and  his 
only  remedy,  in  the  absence  of  fraud  or  corruption,  was  a  hear- 
ing as  provided  by  the  statute,  and  he  could  not  enjoin  the 
construction  of  the  bridge  on  the  ground  that  the  proceedings 
were  rendered  void  by  the  employment  of  another  to  act  as 
engineer.  Mo/rtm  v.  Boaard,  eto^  875, 879,  881  (4) . 

INSANE  PERSONS* 

See  also  DOMICIL. 

1.  Adjudication  of  linsanitff  in  Ova/rdianship  Proeee^Utm^^eope 
of  Inquiry, — ConeluMvenese  of  Judgment. — ^An  adjudication  of 
unsoundness  of  mind,  in  a  proceeding  under  §3101  et  seq.  Bums 
1914,  Acts  1895  p.  205,  for  the  appointment  of  a  guardian  for 
a  person  of  unsound  mind«  is  not  conclusive,  as  to  the  sanity  of 
the  person  involved,  in  another  proceeding  in  which  is  ques- 
tioned his  mental  capacity  in  some  respect  other  than  the  man- 
agement of  his  own  estate. 

Hayward  v.  Hayward,  Admr.,  440,  467  (16). 

2.  Adjudication  of  Insanity  in  Gua/rdianshif}  Proceeding^ — Scope, 
^Conclusiveness, — Where  one  mentally  incompetent  was  re- 
moved by  a  relative  from  her  legal  domicil  in  Kentucky  to 
Indiana,  and  subsequently,  while  residing  in  this  state,  she  was 
adjudged  of  unsound  mind  and  a  guardian  was  appointed  to 
manage  her  estate  under  the  provisions  of  §8101  et  seq.  Bums 
1914,  Acts  1895  p.  205,  the  court's  determination  of  the  question 
of  her  inhabitancy  in  that  proceeding  was  conclusive  only  for 
the  purposes  tiiereof ,  and  was  not  an  adjudication  of  domiol  for 
the  purpose  of  determining  what  laws  govern  the  descent  and 
distribution  of  her  personal  property. 

Haywa/rd  v.  Haywa/rd,  Adm/r,,  440,  468  (18) . 

8.  Appointment  of  Guardian. — Interest  of  Public. — ^A  proceeding 
for  the  appointment  of  a  guardian  for  an  insane  person  is 
based  on  the  theory  that  the  public  has  an  interest  in  their 
welfare  and  in  the  preservation  of  their  property,  and  the  pub- 
lic rather  than  the  perron  instituting  the  proceeding  is  the  real 
party  in  interest.    Haywa/rd  v.  Haywaa-d,  Admr.,  440, 467  (17) . 

4.  Appointment  of  Guardian. — Statute.  —  Scope.  —  Section  8101 
Bums  1914,  Acts  1895  p.  205,  governing  proceedings  to  deter- 
mine whether  an  ''inhabitant"  of  the  county  is  of  unsound  mind 
and  incapable  of  manag:in^  his  own  estate,  is  broad  enough  to 
b^  applicable  in  It  proc^edmgs  to  determine  the  m^tid  compe- 
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tency  of  a  person  having  property  and  an  established  business 
in  this  state,  and  living  here  under  circumstances  indicating  a 
permanency  of  residence,  although  his  legal  domidl  is  in  fact 
elsewhere.  Haywwrd  v.  Hayward,  Admr,,  440,  465  (14) . 

5.  GuardkaU'-^  Appointment. — Statute.  —  Sections  3105,  8106 
Bums  1914,  |§2649,  2550  R.  S.  1881,  relating  to  the  appoint- 
ment of  guardians  for  insane  persons,  apply  to  cases  where  the 
insane  persons  are  outside  the  state  or  county,  but  property 
belonging  to  them  is  located  therein. 

Haywa/rd  v.  Haywwrd,  Adnvr,,  440,  465  (15). 

6.  Cfuardians. — Jurisdiction  of  Court. — Statutes. — ^Primarily,  in 
the  absence  of  a  statute,  chancery  courts  have  jurisdiction  in 
matters  affecting  the  welfare  and  the  personal  property  and 
rights  of  the  insane,  but  in  this  state  such  power  is  lodged  by 
§3101  et  seq.  Bums  1914,  Acts  1895  p.  205,  in  courts  having 
probate  jurisdiction,  and  where  a  guardian  is  appointed  his 
powers  and  duties,  as  prescribed  by  §§3068,  8107  Bums  1914, 
§§2521,  2551  R.  S.  1881,  must  be  performed  under  the  court's 
supervision.  Hayward  y.  Hayward,  Admr.,  440,  461  (11). 

7.  Residence,  —  Acquisition. — Where  one  mentally  incompetent 
was  removed  bv  relatives  from  one  state  to  another,  and  was 
maintained  and  cared  for  in  the  latter  until  her  death,  she 
acquired  a  residence  there. 

Haywaird  v.  Haywairdf  Adnur.,  440»  450  (5) . 

INSTRUCTIONS— 

See  Trial  6-8. 

Cure  of  error  by,  see  Appeal  82. 

Review  of,  see  Appeal  21,  38,  44,  46,  55,  67,  71,  88;  DABiAGES  2; 
Death  4;  Estoffbl  6;  Insurance  58,  59. 

INSURANCE— 

See  also  APPEAL  92;  PfilKGIPAL  AND  AGENT. 

1.  Authority  of  Agent. — Construction, — ^The  written  authority  of 
an  insurance  agent  is  to  be  liberally  and  fairly  construed,  and 
a  narrow  and  Umited  meaning  is  not  to  be  given  to  it,  unless 
the  language  employed  clearly  indicates  that  such  was  the  in- 
tention of  the  parties. 

Continental  Ins,  Co.  v.  Bair,  502,  523  (16). 

2.  Contracts, — Construction. — An  insurance  certificate  should  be 
construed  as  a  whole,  and,  if  possible,  every  part  thereof  given 
effect.  Farmers?,  etc.,  Assn.  v.  Mason,  66,  79  (6). 

•)  Contract. — Construction. — As  insurance  contracts  are  usually 
prepared  by  the  insurer,  the  courts  interpret  them  liberally  in 
favor  of  the  insured,  so  tiiat  the  evident  intention  existing  at 
the  time  the  insurance  was  obtained  may  not  be  thwarted  by  a 
narrow  or  technical  construction  of  the  language  employed. 

Globe,  etc.,  Ins.  Co.  v.  Hamilton,  541,  546  (6). 

4.  Classes  of  Creditors. — Right  of  Action  by  Receiver. — ^Where 
the  majority  of  the  policy-holders  of  an  insolvent  insurance 
company  were  estopped  by  their  knowledge  of  the  transaction 
to  recover  money  paid  to  the  directors  of  the  corporation  in 
repayment  of  certain  money  advanced  by  them  in  an  attempt  to 
comply  with  statutory  requirements  relating  to  the  organiza- 
tion of  mutual  fire  insurance  companies,  ^e  receiver  of  the 
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corporation  could  not  recover  such  repayments  in  behalf  of 
pNolicy-holders  who  did  not  receive  notice  of  the  transaction, 
since  a  receiver,  as  trustee  for  the  creditors,  may  prosecute  only 
those  causes  of  which  all  the  general  creditors  are  beneficiaries, 
and  interests  peculiar  to  a  class  of  creditors,  from  the  benefits 
of  which  the  general  creditors  are  excluded,  are  not  represented 
by  a  general  receiver  for  purposes  of  vindicating  rights  based 
thereon  by  litigation.        Welhver,  Rec,  v.  Coate,  195,  219  (10). 

5.  Insurance  Company, — Debts  of  Company. — Money  Borrowed 
from  Officers.  —  Paym^enU  —  Action  by  Receiver  to  Recover, — 
Policy-Holders, — EstoppeL — Where  the  promoters  and  incorpo- 
rators of  a  fire  insurance  company  advanced  money  to  it  ip  an 
attempt  to  comply  with  certain  statutory  requirements  re^pting 
to  the  organization  of  such  concerns,  and  later  as.  directors  of 
the  company  in  good  faith  and  in  behalf  of  the  corporation  paid 
back  a  portion  of  the  money  in  accordance  with  the  agreement 
made  when  the  loan  was  negotiated,  the  entire  transaction 
beine  fair  and  free  from  fraud,  the  receiver  of  the  company 
could  not,  in  behalf  of  the  policy-holders  who  were  fully  in- 
formed before  taking  out  their  policies  as  to  the  arrangement 
whereby  the  money  was  advanced  and  the  conditions  as  to  its 
repayment,  x^cover  the  money  repaid,  as  such  policy-holders 
were  estopped  by  their  knowledge  of  the  facts. 

Welliver,  Rec,  v.  Coate,  195,  217,  218  (7). 

6.  Debts  of  Company. — Money  Borrowed  from  Officers. — Pay- 
ment.— Right  of  Redeiver  to  Recover. — Where  the  promoters 
and  incorporators  of  a  fire  insurance  company  advanced  it 
money,  in  an  attempt  to  comply  with  certain  statutory  require- 
ments relating  to  the  organization  of  such  concerns,  on  the 
condition  that  they  were  to  be  repaid  when  the  financial  con- 
dition of  the  company  permitted,  and  the  money  was  used  for 
the  legitimate  purposes  of  the  business,  the  receiver  of  the 
corporation,  suing  m  its  behalf,  could  not  recover  money  later 
paid  on  the  loan  by  such  promoters  acting  as  directors  of  the 
company  on  the  ground  that  the  persons  receiving  such  pay- 
ments were  officers  of  the  corporation,  the  transaction  being 
fair,  just  and  free  from  fraud. 

Welliver,  Rec.,  v.  Coate,  195,  217  (6). 

7.  Policy. — Construction. — ^'Addition." — The  word  "addition,"  as 
applied  to  buildings,  usually  means  a  part  added,  or  joined,  to 
a  main  building,  but  in  construing  the  term  as  used  in  insur- 
ance contracts,  the  use  made  of  buildings  more  or  less  closely 
situated,  their  relative  location,  accessibility,  and  adaptability 
to  some  common  end  are  factors  which  must  be  considered,  and 
the  designation  "addition''  may  be  applied  to  buildings  appur- 
tenant to  some  other  building  though  not  actually  in  physical 
contact  therewith. 

Globe,  etc.  Ins,  Co.  v.  Hamilton,  541,  548  (7) . 

8.  Provisions  of  Policy. — Waiver. — A  stipulation  in  an  insurance 
policy  that  none  of  its  provisions  can  be  waived  by  an  agent 
except  by  the  consent  of  the  company  Indorsed  on  the  policy 
may  itself  be  waived  either  by  express  agreement  or  by  con- 
duct. Continental  Ins.  Co,  v.  Bair,  502,  525  (17). 

9.  Provision  of  Policy. — Waiver. — Indorsement  of  Mortgage. — 
Where  a  fire  insurance  company,  through  its  authorized  agent. 

Vol.  65—47 
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obtained  knowledge  of  a  mortgagre  on  insured  premises  and 
agreed  to  place  on  the  policy  the  requisite  clause  to  make  it 
payable  to  the  mortgagee,  but  failed  for  seven  months  to  so 
indorse  the  policy,  the  insurer  waived  the  condition  requiring 
its  consent  to  be  indicated  in  writing  upon  the  policy. 

Continental  Ins.  Co.  v.  Bair,  502,  525  (18). 

10.  Accident  Insurance, — Construction  of  Policy. — Exceptions. — 
An  accident  insurance  policy  providing  for  indemnity  in  case 
of  total  disability  resulting  from  accident,  but  in  a  subsequent 
clause  limiting  the  insurer's  liability  to  four  weeks'  ind^nnity 
yin  the  event  of  disability  due  to  accident  or  illness,  wholly  or 
in  part  caused  by  or  resulting  directly  or  indirectly  in  or  com- 
plicated with*'  neuritis,  does  not  limit  the  company's  liability 
for  total  disability  indemnity,  though  during  the  same  period 
neuritis  developed  from  the  injury,  where  it  appears  that  in- 
sured was  continuously  and  totally  disabled  by  the  original 
injury' independent  of  any  other  cause, 

American  Liability  Co.  v.  Boivman,  109, 122  (8). 

11.^  Accident  Insurance. — Construction  of  Policy. — Total  DisabU- 
ity. — Provisions  of  an  accident  insurance  policy  for  total  dis- 
ability indemnity  should  be  liberally  and  fairly  construed  so  as 
to  give  the  insured  the  indemnity  which  he  contracted  to  obtain, 
and  at  the  same  time  to  guard  the  company  against  fraud  or 
imposition.        American  Liability  Co.  v.  Bowmanf  109, 121  (7). 

12.  Accident  Insurance. — Construction  of  Policy. — Total  DiscJnl- 
ity. — Refusal  to  Work. — One  insured  under  an  accident  insur- 
ance policy  cannot  recover  for  total  disability  where  he  failed 
or  refused  to  work  when  he  had  an  opportunity  to  do  so,  if  he 
was  at  the  time  reasonably  able  to  perform  such  work. 

American  Liability  Co,  v.  Boivman,  109,  120  (6). 

13.  Accident  Insurance. — Construction  of  Policy. — Total  Disabil- 
ity.— Attempt  to  Work. — Where  a  party  is  shown  to  be  in  fact 
totally  disabled  for  the  entire  period  for  which  compensation  is 
sought  under  an  accident  insurance  policy,  it  cannot  be  said  as 
a  matter  of  law  that  he  was  not  so  disabled  because  during  a 
portion  of  such  time  he  made  a  good-faith,  though  ineffectual 
effort,  to  perform  the  duties  of  his  usual  employment. 

American  Liability  Co.  v.  Botvman,  109, 120  (5). 

14.  Accident  Insurance. — Construction  of  Policy. — Total  Disabil- 
ity.—Question  of  Fact. — ^The  phrase  "total  disability,"  as  usee} 
in  accident  insurance  policies,  should  be  given  a  rational  and 
practical  construction,  and  is  a  relative  term,  depending  in  a 
measure  upon  the  nature  of  the  employment,  the  capabilities  of 
the  injured  person,  and  the  circumstances  of  each  case,  and  is 
usually  a  question  of  fact  to  be  determined  by  the  court  or  jury. 

American  Liability  Co.  v.  Bowman,  109,  120  (4) . 

15.  Accident  Insurance.  —  Construction  of  Policy. — Attempt  of 
Insured  to  Work. — Total  Disability  Benefits. — Under  an  acci- 
dent insurance  policy  providing  for  the  payment  of  indemnity 
for  total  disability  resulting  from  accidental  causes  during  the 
period  that  the  insured  was  totally  and  continuously  from  the 
date  of  the  accident  disabled  and  prevented  from  performing 
every  duty  pertaining  to  any  business  or  occupation,  as  a  neces- 
sary result  of  the  injuries  received,  an  injured  workman  may 
recover  for  total  disability  for  the  entire  period  he  was,  in  fact, 
totally  disabled,  though  during  part  of  such  period,  a  few  days 
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after  his  injury,  he  returned  to  work  for  a  short  time  when 
his  condition  was  such  that  he  could  x>erform  only  part  of  his 
duties  and  might  reasonably  have  been  warranted  in  not  at- 
tempting to  do  any  work,  since  a  construction  of  the  policy 
which  would  defeat  a  recovery  because  the  insured  made  a 
good-faith  effort  to  perform  the  duties  of  his  usual  employment 
wo^ld  tend  to  encourage  fraud  against  the  company,  and  to 
discourage  fairness  and  efforts  to  return  to  work  as  soon  as 
possible  after  an  injury. 

American  Liability  Co.  v.  Botuman,  109, 119, 121  (8). 

16.  Accident  Insurtmee. — Construction  of  Policy. — ^In  construing 
insurance  contracts,  the  courts  give  a  fair  and  reasonable  con- 
struction to  the  langfuage  employed,  and  in  so  doing  consider 
the  relation  and  situation  of  the  parties  when  the  contract  was 
made,  and  from  such  considerations  ascertain  the  meaning  upon 
which  the  minds  of  the  contracting  parties  may  reasonably  be 
said  to  have  met. 

American  lAahility  Co,  v.  Boiuman,  109, 118  (2). 

17.  Accident  Insurance. — Construction  of  Policy. — ^Insurance  con- 
tracts providing  indemnity  for  disability  or  death  of  the  in- 
sured which  are  prepared  by  the  company  and  are  ambiguous, 
or  reasonably  subject  to  conflicting  interpretations,  are  strictly 
construed  against  the  company  and  are  given  such  reasonable 
and  liberal  construction  as  will  effectuate  the  purpose  of  the 
parties  and  sustain  the  object  of  entering  into  the  contract, 
where  it  can  be  done  without  doing  violence  to  the  language 
employed.         American  Liability  Co.  v.  Bowman^  109, 118  (1). 

18.  Fire  Insu/rance.  —  Organization  of  Company.  —  Right  to  do 
Business.— Statute. — Section  4651  Bums  1914,  Acts  1889  p.  346, 
providing  that  a  fire  insurance  company  is  authorized  to  issue 
IK>licies  where  it  has  applications  for  insurance  in  which  there 
shall  be  taken  not  less  than  $100,000  in  bona  fide  premium 
notes  and  |20,000  in  cash  by  tiie  company,  contemplates  that 
the  latter  sum  shall  be  paid  on  applications  for  insurance  and 
not  advanced  by  the  incorporators  or  any  of  them,  under  an 
arran^ment  whereby  it  was  to  be  returned  to  them  when  the 
financial  condition  of  the  company  permitted. 

Welliver,  Rec.,  v.  Coate,  195,  209  (1). 

19.  Fire  Insurance  Company. — Payment  of  Borrowed  Money. — 
Recovery  by  Receiver. — Ultra  Vires  Acts. — Where  in  a  good- 
faith  attempt  to  comply  with  §4651  Bums  1914,  Acts  1889 
p.  346,  providing  that  a  fire  insurance  company  may  issue  pol- 
icies when  it  has  applications  for  insurance  in  which  there  shall 
be  taken  not  less  than  |100,000  in  bona  fide  premium  notes  and 
$20,000  in  cash,  the  statute  contemplating  that  the  latter  sum 
be  paid  by  applicants  for  insurance,  the  promoters  and  incor- 
porators of  an  insurance  company,  misinterpreting  the  statute, 
advanced  the  $20,000,  and  the  corporation  received  and  used 
such  sum  for  the  legitimate  purposes  of  the  business,  and  later 
such  incorporators,  as  directors  of  the  company,  in  good  faith 
and  acting  for  the  corporation  paid  back  a  portion  of  the 
money,  the  financial  condition  of  the  company  being  such  at 
the  time  as  to  justify  the  belief  that  such  payments  could  be 
made  without  impairing  the  corporation's  liability  to  pay  all 
losses  that  could  reasonably  be  anticipated,  the  receiver  oi  the 
company  could  not  in  its  behalf  recover  the  money  so  paid  on 
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the  ground  that  the  transaction  was  not  within  the  powers  of 
the  corporation.  Welliver,  Ree,,  v.  CocUe,  195,  214  (4). 

20.  Fire  Insurance* — Action  tm  Policy. — Evidence, — AdnMssihU- 
iiy. — ^In  an  action  to  recover  on  a  fire  insurance  policy  covering: 
premises  used  for  deg^reasing  garbage,  evidence  as  to  the  pro- 
cess of  degreasing  and  the  use  of  gasoline  therein  was  admis- 
sible as  tending  to  show  that  the  insurer  had  at  least  construc- 
tive Imowledge  of  the  use  of  gasoline  on  the  premibes,  although 
its  use  was  prohibited  by  a  clause  in  the  policy. 

li^evrance  Co,,  etc.  v.  Indiana  Reduction  Co,,  830,  338  (9). 

21.  Fire  Insurance  Policy, — Action. — Evidence, — ^In  an  action  to 
recover  on  fire  insurance  policies,  uncontradicted  evidence  Show- 
ing the  issuance  of  the  policies  and  the  payment  of  premiums 
thereon,  the  occurrence  of  a  fire  damaging  the  property  insured 
in  an  amount  in  excess  of  the  total  amount  of  insurance  and 
that  verified  proofs  of  loss  furnished  the  insurer  were  not 
returned  or  objected  to  by  it,  is  sufficient,  standing  alone,  to 
entitle  plaintiff  to  a  recovery. 

Insurance  Co,,  etc,  v.  Indiaiui  Reduction  Co,,  330,  334  (1). 

22.  Fire  Insurance, — Conditions  Avoiding  Policy. — Construction, 
— ^A  provision  in  a  policy  of  insurance  declaring  it  void,  if  a 
prohibited  article  is  kept  or  used  on  the  premises,  merely  means 
that  it  shall  be  voidable  at  the  election  of  the  insurer. 

Insurance  Co,,  etc,  v.  Indiana  Reduction  Co.,  330,  335  (2). 

23.  Fire  Insurance.  —  Conditions  Avoiding  Policy.  —  Waiver, — 
Where  the  insurer  has  no  knowledge  that  a  prohibited  article 
is  being  kept  or  used  on  the  insured  premises  at  the  time  of 
the  issuance  of  the  policy,  but  subsequently  discovers  such  fact, 
it  must  tender  back  the  premium  received  within  a  reasonable 
time  thereafter,  and,  upon  its  failure  to  do  so,  it  will  be  deemed 
to  have  waived  the  right  to  declare  the  policy  void;  and  this 
rule  is  applicable  even  where  the  keeping  and  using  of  a  pro- 
hibited article  is  not  discovered  until  after  a  loss  has  occurred. 

Insurances  Co,,  etc.  v.  Indiana  Reduction  Co.,  330,  336  (4). 

24.  Fire  Insurance.  —  Conditions  Avoiding  Policy.  —  Waiver. — 
Where  an  article,  the  keeping  of  which  on  the  premises  insured 
is  prohibited  by  the  policy,  is  kept  and  used  on  the  premises  at 
the  time  of  the  issuance  of  the  policy  and  acceptance  of  the 
premium  therefor,  and  the  insurer  knows  that  fact  at  Hie  time, 
it  waives  the  right  to  avoid  the  policy  because  of  the  prohibited 
act.    Insurance  Co.,  etc.  v.  Indiana  Reduction  Co.,  330,  335  (3). 

25.  Fire  Insurance.  —  Insurance  Brokers.  —  Knowledge. — An  in- 
surance broker,  acting  within  the  scope  of  his  authority,  is  the 
agent  of  the  company  from  which  he  secures  insurance,  and  his 
knowledge  relating  to  the  risk  is  binding  on  the  company, 
though  not  communicated  to  it. 

Insurance  Co.,  etc.  v.  Indiana  Reduction  Co.,  330,  337  (6); 

26.  Fire  Insurance. — Knowledge  of  General  Agent. — ^An  insur- 
ance company  is  chargeable  with  any  knowledgre  possessed  by 
its  general  agent  as  to  facts  material  to  the  risk. 

Insurance  Co.,  etc.  v.  Indiana  Reduction  Co.,  330,  336  (5). 

27.  Fire  Insurance  Policy. — Action. — Directing  Verdict. — In  an 
action  on  a  fire  insurance  policy  containing  a  provision  pro- 
hibiting the  keeping  or  using  of  gasoline  in  the  insured  prem- 
ises, where  the  undisputed  evidence  showed  that  the  broker 
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writing  the  insurance  knew  that  at  the  time  the  policies  were 
issued,  and  continuously  thereafter,  large  quantities  of  gasoline 
were  stored  on  the  premises  and  used  by  insured  in  the  conduct 
of  its  business,  that  the  premiums  were  paid,  that,  after'  damage 
by  fire,  insured  furnished  the  insurer  proofs  of  loss  which  were 
retained  without  objection,  that  the  company's  general  agent, 
shortly  after  the  fire,  learned  of  the  use  of  gasoline  on  the 
'premises,  and  that  the  insurer  failed  to  return,  or  to  offer  to 
return,  the  premiums  received,  the  direction  of  a  verdict  for 
plaintiff  was  proper;  and  the  fact  that  the  agency  of  the  broker 
was  controverted  was  inunaterial  in  view  of  the  knowledge  of 
the  prohibited  acts  possessed  by  the  company's  general  agent. 
Insurance  Co.,  etc.  v.  Indiana  Reduction  Co.,  330,  337  (7). 

28.  Fire  Insurance. — Provisions  of  Policy. — Waiver. — Provisions 
of  a  fire  insurance  policy  rendering  it  void  if  the  property 
insured  should  be  encumbered  without  the  written  consent  of 
the  company  indorsed  on  the  policy,  that  no  agent  has  authority 
to  waive  any  condition  of  the  policy  except  as  therein  stated, 
and  that  no  waiver  is  binding  on  the  company  unless  written 
upon,  or  attached  to,  the  policy,  are  stipulations  in  favor  of  the 
company,  which  it  could  waive  by  express  agreement  or  by 
conduct.  Continental  Ins.  Co.  v.  Bair,  502,  531  (24). 

29.  Fire  Instiranee.  —  Provisions  of  Policy. — Waiver.  —  Indorse- 
ment  of  Mortgage.  —  Provisions  in  a  policy  of  fire  insurance 
rendering  it  void  if  the  property  insured  should  be  encimibered 
without  the  written  consent  of  the  company  indorsed  on  the 
policy,  and  that  no  stipulation  of  the  policy  can  be  waived 
except  by  written  indorsement  thereon,  are  waived  where  the 
company's  agent,  acting  within  the  scope  of  his  authority, 
agreed  to  indorse  on  the  policy  the  insurer's  consent  to  a  mort- 
gage of  the  insured  property. 

Continental  Ins.  Co.  v.  Bair,  502,  532  (25). 

30.  Fire  Insurance. — Policy. — Construction. — ^Where  a  policy  of 
fire  insurance  was  written  by  a  local  agrent,  and  by  special 
arrangement  was  kept  in  the  agent's  office  and  was  not  seen 
by  insured  until  after  loss  by  fire,  the  contract  was  not  to  be 
construed  with  the  same  strictness  .generally  obtaining  in  the 
interpretation  of  written  instruments  where  the  parties  have 
like  opportunity  to  be  advised  as  to  their  provisions. 

Continental  Ins.  Co.  v.  Bair,  502,  527  (20). 

31.  Fire  Insurance  Policy. — Presumption  Against  Forfeiture. — 
Where  the  premium  has  been  paid  on  a  policy  of  fire  insurance 
and  the  risk  has  attached,  every  presumption  will  be  indulged 
in  favor  of  the  good  faith  of  the  parties  and  to  avoid  a  for- 
feiture. Continental  Ins.  Co.  v.  Bair,  502,  527  (21). 

32.  Fire  Insurance. — Proofs  of  Loss. — Objections. — Sufficiency. — 
Statute. — Section  4622g  Bums  1914,  Acts  1911  p.  525,  provid- 
ing that,  when  a  fire  insurance  policy  requires  the  making  of 
a  preliminary  proof  of  loss,  the  insured  shall  furnish  such 
proofs  witMn  six^  days,  and,  if  the  proofs  furnished  are  ob- 
jected to  by  the  insurer  as  being  defective,  they  shall  be  re- 
turned to  insured  with  a  specification  of  defects  claimed,  in 
which  case  he  shall  remedy  the  objections  by  amendment  or 
make  affidavit  that  he  is  unable  to  do  so,  contemplates  a  good- 
faith  claim  Uiat  the  preliminary  proofs  are  defective  and  a 
definite  statonent  of  omitted  facts  in  the  notice  of  defects  in 
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such  proof,  which  requirements  are  not  met  by  objections  to 
proofs  of  loss  that  they  are  defective  because  failing  to  furnish 
a  detailed  schedule  of  claim,  to  state  if  any  other  person  had 
any  interest  in  the  property,  to  state  knowledge  and  belief  as 
to  the  time  and  origin  of  the  fire,  and  because  encumbrances 
had  been  placed  on  the  property  without  the  insurer's  knowl- 
edge and  consent,  where  insured  had  given  the  insurer  notice 
of  the  encumbrance  on  the  property,  and,  within  sixty  days 
after  a  fire,  had  made  proof  that  the  house  insured  had  been 
totally  destroyed  on  a  certain  date,  that  the  damage  amounted 
to  a  sum  named,  that  he  owned  the  property  in  fee  simple 
encumbered  by  a  mortgage,  and  stating  the  name  of  each  mort- 
gagee  and  the  amount  of  their  respective  claims. 

Continental  Ins,  Co,  v.  Bair,  502,  521  (12). 

33.  Fire  Insurance,  —  Proofs  of  Loss.  —  Sufficiency, — Statute, — 
Proofs  of  loss  furnished  within  sixty  days  after  the  fire  show- 
ing that  the  house  insured  was  totally  destroyed  on  a  certain 
date,  that  the  loss  amounted  to  a  sum  named,  that  insured 
owned  the  property  in  fee  simple,  and  that  it  was  encumbered 
by  a  mortgage,  the  name  of  each  mortgagee  and  the  amount  of 
their  respective  claims  being  set  out,  furnished  a  detailed  sched- 
ule of  the  claim,  stated  the  character  and  extent  of  the  interest 
of  other  parties,  gave  full  information  as  to  the  encumbrance, 
thereby  substantially  complying  with  the  terms  of  the  policy 
and  the  requirements  of  §4622g  Bums  1914,  Acts  1911  p.  525, 
as  to  proofs  of  loss. 

Continental  Ins,  Co.  y.  Bair,  502,  520  (11). 

34.  Fire  Insurav^ie.  —  Contra>eU  —  Proof  of  Loss.  —  Necessity, — 
Statute.— Under  §4622g  Bums  1914,  Acts  1911  p,  525,  provid- 
ing that,  when  a  policy  of  fire  insurance  requires  preliminary 
proofs  of  loss,  they  shall  be  furnished  by  the  insured  within 
sixty  days,  and,  if  objected  to  by  the  insurer  as  defective,  they 
shall  be  returned,  together  with  a  specification  of  defects,  within 
ten  days,  in  which  case  the  insured  is  allowed  ten  days  to  rem- 
edy the  objections  or  make  afHdavit  that  he  is  unable  to  do  so, 
wh^re  the  proofs  of  loss  submitted  by  insured  could  not  be 
made  more  definite  and  specific,  and  where  before  the  expira- 
tion of  the  ten-day  period  4ollowin^  their  return  to  insured  with 
objections  thereto,  and  before  service  of  formal  notice  of  rescis- 
sion, the  insurer  informed  the  insured  that  it  denied  all  liability 
under  the  policy,  and  also  stated  that  its  position  as  regards 
liability  could  not  be  changed  by  any  modification  of  proofs, 
insured  was  not  required  to  make  any  further  proofs. 

Continental  Ins.  Co.  v.  Bair,  502,  520  (10). 

35.  Fire  Insurance.  —  Insufficient  Proofs  of  Loss.  —  Failure  to 
Furnish  Affidavit.^Vnder  §4622g  Bums  1914,  Acts  1911  p.  525, 
relating  to  proofs  of  loss  by  fire,  the  failure  of  insured  to  sub- 
mit an  afHdavit  showing  that  proofs  of  loss  returned  as  defec- 
ti\e  could  not  be  made  more  specific,  within  ten  days  from  tlie 
receipt  of  the  insurer's  objection  thereto,  was  the  omission  of 
only  a  technical  detail,  where  the  proofs  furnished,  fairly  con- 
strued, supplied  all  the  information  called  for,  and  were  not 
subject  to  the  objections  made. 

Continental  Ins.  Co.  y.  Bair,  502,  521  (13). 

86.  Fire  Insurance. — Authority  of  Agent. — Scope. — Indorsement 
of  Mortgage. — The  written  authority  of  the  local  a^:ent  of  a 
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fire  insurance  company  empowering  him  to  effect  insurance,  to 
countersign,  issue,  and  renew  policies,  to  consent  in  writing  to 
their  assignment  and  transfer,  and  to  collect  premiums,  author- 
ized him  to  consent  to  the  encumbrance  by  mortg^age  of  insured 
property,  and  to  indorse  the  consent  of  the  insurer  thereto  on 
the  policy,  so  that  the  agent's  agrreement  to  make  such  indorse- 
ment was  binding  on  the  insurer. 

Continental  Ins.  Co.  v.  Bair,  502,  522,  523,  530  (14). 

37.  Fire  Insurance,  —  Mortgage.  —  Indorsement  of  PoZtcy.— The 
authorization  of  payment  of  a  fire  insurance  policy  to  a  mort- 
gagee is  a  conditional  assignment  or  transfer  to  the  mortgagee 
of  an  interest  in  the  policy. 

Continental  Ins.  Co.  v.  Bair,  502,  523  (15). 

88.  Fire  Insurance. — Indorsement  of  Policy. — Equitable  Belief. — 
Where  the  holder  of  a  fire  insurance  policy  notified  the  insurer 
of  the  execution  of  a  mortgage  on  the  premises  insured  and 
obtained  the  insurer's  agrreement  to  indorse  the  interests  of  the 
mortgagees  upon  the  policy,  as  required  by  its  provisions,  on 
the  insurer's  failure  to  comply  with  its  agreement  equity  will 
regard  that  as  done  which  in  good  conscience  ought  to  have 
been  done.  Continental  Ins.  Co.  v.  Bair,  502,  512  (4) . 

39.  Fire  Policy. — Action. — Complaint.  —  Sufficiency.  —  Proof  of 
Loss. — In  an  action  on  a  policy  of  fire  insurance,  a  complaint 
alleging  that  due  proof  of  loss  was  furnished  the  insurer  within 
thirty-nine  days  of  the  fire  and  within  sixty  days  allowed  by 
§4622g  Bums  1914,  Acts  1911  p.  B25.  and  the  provisions  of  the 
policy,  sufficiently  shows  as  against  demurrer  that  the  proof  of 
loss  was  made  as  required  by  the  policy  and  statute. 

Continental  Ins.  Co.  v.  Bair,  502,  514  (5). 

40.  Fire  Insurance. — Action  on  Policy. — Mortgagees. — Insurable 
Interest. — ^Where  the  interest  of  mortgagees  in  a  house  covered 
by  a  fire  insurance  policy,  although  not  in  fact  indorsed  on  the 
policy,  was  regarded  by  equity  as  having  been  so  indorsed,  the 
mortgagees  had  an  insurable  interest  in  the  insured  premises 
and  could  maintain  an  action  against  the  insurer  to  recover  for 
loss  by  fire.  Continental  Ins.  Co.  v.  Bair,  502,  515  (6). 

41.  Fire  Insurance  Policy.  —  Construction.  —  Condition  against 
Encumbrances. — ^A  provision  in  a  fire  insurance  policy  that  it 
shall  be  null  and  void  if  the  property  should  become  mortgaged 
or  encumbered,  relates  to  liens  voluntarily  placed  on  the  prop- 
erty by  the  insured,  and  does  not  apply  to  judgments  thereafter 
obtained  against  him  or  other  liens  created  by  law,  such  as  a 
money  judgment  in  a  suit  for*  divorce. 

Continental  Ins.  Co.  v.  Bair,  502,  516  (7). 

42.  Fire  Insurance.  —  Action^  on  Policy.  —  Necessary  Parties. — 
Plaintiffs.-^tatutes.— Under  §§251,  263  Burns  1914,  §§251,  262 
R.  S.  1881,  all  who  join  as  plaintiffs  must  have  an  interest  in 
the  subject  of  the  action,  and  be  united  in  such  interest,  al- 
though the  interest  of  the  several  parties  joined  need  not  be 
equal  and  may  be  severable,  provided  all  have  some  common 
interest  in  the  subject-matter  of  the  action,  and  this  rule  ap- 
plies in  cases  involving  loss  by  fire  where  the  owner  of  the 
property  insured  and  the  holder  of  an  encumbrance  thereon 
are  joined  in  a  suit  against  the  insurance  company  on  the  pol- 
icy, it  appearing  that  the  total  loss  exceeds  the  amount  of  the 
encumbrance.  Continental  Ins.  Co.  v.  Bavr,  502,  510  (2). 
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43.  Fire  Jnauranee. — Policy. — Construetion, — Property  Covered* — 
Addition.  —  Where  a  fire  policy  insured  household  furniture 
''while  contained  in  the  one  and  one-half-story  frame,  with 
shingle  roof,  dwelling  house  and  additions,"  it  covered  furni- 
ture stored  in  an  outbuilding  situated  on  the  rear  of  the  lot 
and  connected  with  the  house  by  a  cement  walk,  the  word  ''addi- 
tions," as  used  in  the  policy,  meaning  any  and  all  buildings  on 
the  premises  used  by  the  insured  in  maintaining  his  home  by 
storing  or  using  his  furniture  and  household  effects  therein. 

Globe,  etc.,  Ins.  Co.  v.  HamUton,  541,  549  (8). 

44.  Fire  Insurance. — Knowledge  of  Agent. — Imputation  to  Corn- 
pany, — ^One  who  acts  for  an  insurance  company  in  procuring 
msurance,  collecting  premiums,  inspecting  risks,  etc.,  is  its 
agent,  and  his  acts  and  knowledge  relating  to  property  insured 
at  the  time  a  policy  is  executed  are  imputed  to  the  company. 

Globe,  etc.,  Ins.  Co.  y.  Hamilton,  541,  545  (2). 

45.  Indemnity  Insurance. — Policy. — Construction. — Duty  of  In- 
surer.— Under  an  insurance  policy  indemnifying  assured  against 
loss  from  liability  resulting  from  loss  of  life  or  x>ersonal  injury, 
not  exceeding  |5,000  for  the  loss  of  life  or  injury  to  any  one 
person,  providing  that,  if  suit  is  brought  on  account  of  accident 
covered  by  the  policy,  the  company  will  at  its  own  cost  defend 
such  suit,  unless  it  shall  elect  to  settle  or  pay  the  assured  the 
indemnity  provided  by  the  policy,  where  suit  has  been  brought 
the  insurer  is  not  obligated  to  accept  an  offer  of  settlement  for 
less  than  the  face  of  tKe  policy,  but  it  may  elect  between  settle- 
ment, defense  of  the  action,  or  payment  of  the  stipulated  in- 
demnity. 

Kingan  &  Co.  V,  Maryland  Casualty  Co.,  301,  311  (1). 

46.  Indemnity  Insurance. —  Policy. —  Construction. —  Liability  of 
Insurer.  —  Extent.  —  Under  an  insurance  policy  indemnifying 
assured  against  loss  from  liability  resulting  from  loss  of  life 
or  personal  injury,  not  exceeding  $5,000  for  the  loss  of  life  or 
injury  to  any  one  person,  providing  that,  if  suit  is  brought 
against  assured  on  account  of  accident  covered  by  the  policy, 
the  insurer  will  at  its  own  cost  defend  the  action,  unless  it  shall 
elect  to  settle  or  pay  the  assured  the  stipulated  indemnity,  the 
insurer,  by  electing  to  defend  the  suit  of  a  person  injured, 
rather  than  to  settle,  did  not  assume  the  full  risk  of  the  liti- 
gation, but  was  obligated  to  indemnify  the  assured  only  to  the 
extent  of  the  primary  indemnity  specified  by  the  policy  and  for 
such  costs  as  counsel  and  witness  fees,  court  costs,  etc.,  although 
the  judgment  recovered  was  in  excess  of  the  stipulated  indem- 
nity.        Kingan  &  Co.  y.  Maryland  Casualty  Co.,  801»  313  (2). 

47.  Indemmty  Insurance. — Policy. — Construction. — LiabUity  for 
Interest  on  Judgment. — ^Where  an  insurance  policy  indemnifies 
against  loss  or  damage,  but  not  against  liabihty,  the  insurer  is 
not  chargeable  with  interest  on  a  ludgment  against  the  assured 
until  the  latter  has  suffered  loss  by  paying  Qie  judgment,  and 
submitting  the  proofs  required  by  the  provisions  of  the  policy. 

Kingan  &  Co.  v.  Maryland  Casualty  Co.,  801,  315  (3). 

48.  Indemnity  Insurance. — Policy. — Construction. — Insurer^s  Lia- 
bility for  Interest  on  Judgment. — ^A  liability  policy  indemnify- 
ing assured  against  all  immediate  loss  or  damage  from  liability 
resulting  from  loss  of  life  or  injury  to  person,  provides  indem- 
nity against  loss  or  damage  and  not  against  liability,  so  that 
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where  insured  paid  a  judgment  covered  by  the  policy,  the  in- 
surer's liability  for  interest  thereon  dated  from  the  time  of 
payment  only. 

Kingan  &  Co.  v.  Maryland  Casualty  C0.9  801,  316  (5). 

49.  Indemnity  Insurance.  —  Policy. — Construction. — Acts  of  As- 
sured* — The  fact  that  insured  apparently  recognized  that  his 
policy  indemnified  him  only  against  loss  or  damage,  and  not 
ag^nst  liability,  by  paying  a  judgment  covered  by  the  policy 
before  making  a  demand  on  the  insurer,  and  by  furnishing 
proofs  of  payment  in  accordance  with  the  terms  of  the  policy, 
should  not  be  held  to  conclude  insured,  since  such  recognition 
may  have  been  based  on  prudential  reasons. 

Kingan  &  Co.  v.  Maryland  Casualty  Co.,  801/  816  (4). 

50.  Indemnity  Insurance. — Action  on  Policy, — Tender. — Burden 
of  Proof, — In  an  action  by  the  insured  against  the  insurer  on 
a  liability  insurance  policy  where  defendant  pleaded  tender,  the 
burden  was  on  defendant  to  establish  the  facts  constituting  the 
tender.     Kingan  &  Co.  v.  Maryland  Casualty  Co.,  301,  319  (6). 

51.  Forfeiture  for  Nonpayment  of  Premiums.  —  Estoppel.  —  An 
insurer  will  be  estopped  to  insist  upon  a  forfeiture,  if,  by  an 
agreement,  either  expressed  or  implied  by  the  course  of  its  con- 
duct, it  leads  the  insured  to  believe  that  his  premiums  will  be 
received  after  the  appointed  day. 

Farmers\  etc.,  Assn.  v.  Mason,  66,  88  (14). 

52.  Forfeiture. — Waiver. — Definition. — ^Waiver  is  where  one  in 
possession  of  any  right,  whether  conferred  by  law  or  by  con- 
tract, and  with  full  knowledge  of  material  facts,  does  or  for- 
bears the  doin^  of  something  inconsistent  with  the  existence  of 
the  right  or  his  intention  to  rely  upon  it. 

Farmert^,  etc.,  Assn.  v.  Mason,  66,  86  (12). 

53.  Policy.  —  Forfeiture  Clauses.  —  Constrtuition.  —  Though  for- 
feitures are  not  favored  by  the  law,  courts  must  enforce  them 
when  the  party  bv  whose  fault  they  are  incurred  cannot  show 
some  good  ground  in  the  conduct  of  the  other  party  on  which 
to  base  a  reasonable  excuse  for  the  default. 

Farmer^,  etc.,  Assn.  v.  Mason,  66,  91  (16). 

54.  lAfe  Insurance. — Forfeiture  for  NonwiMnent  of  Premiums^ — 
Estoppel. — ^An  insurer  is  not  estopped  from  asserting  a  for- 
feiture, as  provided  in  the  policy,  for  nonpayment  of  premiums 
because  commissions  earned  by  insured  in  selling  insurance  had 
at  times  been  applied  on  premiums  due  from  him,  and  because 
he  had  been  reinstated  on  payment  of  delinquent  premiums, 
where  no  premiums  had  been  paid  in  commissions  during  the 
last  fifteen  months  preceding  the  death  of  the  insured,  and  he 
had  been  recfuired  to  furnish  a  certificate  of  good  health  on 
several  occasions  as  a  condition  precedent  to  reinstatement  after 
failure  to  pay  premiums  when  due. 

Farmers',  etc.,  Assn.  v.  Mason,  66,  88,  91  (18). 

55.  Life  Insurance. — Accepting  Delinquent  Premiums, — Waiver. 
— An  insurer's  occasional  voluntary  indulgence  in  accepting 
delinquent  premiums,  in  the  absence  of  an  express  or  implied 
agreement  to  waive  payment  of  assessments  according  to  the 
conditions  of  the  contract,  cannot  be  construed  as  a  permanent 
waiver,  or  as  depriving  the  company  of  the  right  to  insist  upon 
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a  forfeiture,  or  to  cancel  its  policy  on  account  of  the  failure  to 
pay  according  to  the  stipulations  therein. 

Fwrmers^  ete.^  Assn,  y.  Mason,  66,  90  (15). 

66.  Life  Insurance. -^  Policy  Provisions. — Waiver, — Evidence. — 
Admissihility, — ^In  an  action  on  a  life  insurance  policy,  which 
required,  as  a  condition  precedent  to  reinstatement  when  a  pol- 
icy had  lapsed  for  nonpayment  of  premiums,  that  insured  should 
furnish  a  satisfactory  certificate  of  good  health,  where  the  jury 
was  required  to  determine  whether  the  policy  had  been  re- 
instated by  the  insurer's  acceptance  of  a  note  for  delinquent 
premiums  for  a  period  up  to  a  certain  date,  a  postal  card  from 
the  insurer  to  the  insured  notifying  him  that  another  premium, 
payable  in  advance,  was  due  on  such  date  was  admissible  on 
the  question  of  whether  the  requirement  as  to  the  certificate  of 
good  health  had  been  waived  by  the  insurer,  there  being  no 
evidence  that  such  certificate  had  been  furnished. 

Farmers',  etc,,  Assn.  v.  Mason,  66,  92  (17). 

57.  Life  Insurance, — Evidence^ — Receipts  of  Premium  Payments, 
— Admissibility, — In  an  action  to  recover  on  a  life  insurance 
policy,  receipts  executed  by  the  insurer  showing  the  payment  of 
premiums  by  insured  are  admissible  as  tending  to  show  that 
insured  had  performed  his  part  of  the  contract. 

Farmers',  etc.,  Assn,  v.  Mason,  66,  92  (18). 

58.  Life  Insurance, — Action  on  Policy, — Instntctions, — Ignoring 
Evidence, — Nonpayment  of  Premiums, — In  an  action  on  a  cer- 
tificate of  insurance,  an  instruction  that,  if  insured  executed  a 
note  in  payment  of  all  premiums  up  to  specified  date,  and  the 
insurer  accepted  such  note  as  payment,  the  insured  might  re- 
cover, was  erroneous  as  ignoring  the  fact  that  under  the  pro- 
visions of  the  certificate  it  might  lapse  if  Uie  note  was  not  paid. 

Farmers',  etc,  Assn,  v.  Mason,  66,  92  (19) . 

59.  Life  Insurance, — Action  on  Policy, — Instru^ctions, — ^In  an  ac- 
tion on  an  insurance  certificate,  an  instruction  that  the  in- 
sured's acceptance  of  a  note  for  delinquent  premiums  kept  the 
certificate  in  full  force  up  to  a  specified  date,  and  that  insured 
could  keep  it  alive  by  paying  the  premium  due  immediately 
after  such  date,  was  erroneous  as  ignoring  the  possibility  that 
under  the  provisions  of  the  certificate  it  might  lapse  upon  non- 
payment of  the  note. 

Farmers^,  etc,  Assn,  v.  Mason,  66,  93  (20). 

60.  Life  Insurance, — Premiums, — Payment  by  Note, — ^The  pay- 
ment of  an  insurance  premium  by  note  may  be  either  absolute 
or  conditional,  depending  on  the  intention  of  the  parties  at  the 
time  of  the  execution  of  the  note,  and  the  intention  may  be 
expressed  in  the  policy,  or  in  the  note  itself. 

Farmers',  etc,  Assn,  v.  Mason,  66,  74  (1). 

61.  Life  Insurance, — Forfeitures, — Nonpayment  of  Premium, — 
The  fact  that  an  insurer  sometimes  applied  commissions  due 
from  it  to  the  insured  for  premiums  owed  by  him  is  not  suffi- 
cient evidence  that  it  waived  the  forfeiture  provided  by  the 
terms  of  the  policy  for  nonpayment  of  premiums  as  regards 
premiums  due  and  unpaid  at  a  time  when  insured  had  no  com- 
missions to  his  credit,  since  the  insurer  was  under  no  oblig^ation 
to  await  the  accumulation  of  commissions  which  could  be  ap- 
plied to  the  payment  of  delinquent  premiums. 

Farmers',  etc,  Assn,  v.  Mason,  66,  84,  86  (11). 
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62.  Forfeitures, — Payment  of  Premiums, — Waiver, — ^A  provision 
in  an  insurance  certificate  for  forfeiture  for  nonpayment  of  a 
premium  or  a  premium  note,  being  for  the  benefit  of  the  in- 
surer, may  be  waived  by  it.  v 

Farmers^  etc,  Assn,  v.  Mason,  66,  82  (10). 

63.  Life  Insurance, — Forfeitures. — Retention  of  Unpaid  Premium 
Note. — An  insurance  company  did  not  waive  a  provision  for- 
feiting the  policy  for  nonpayment  of  premiums  by  merely  re- 
taining an  unpaid  note  given  for  premiums,  where  the  insurer 
made  no  effort  to  collect  the  noto,  or  to  assert  it,  as  an  obliga- 
tion against  the  insured  or  his  estate,  and  refused  to  accept 
payment  from  the  beneficiary  after  the  death  of  the  insured. 

Farmers',  etc.,  Assn.  v.  Mason,  66,  81,  83  (9). 

64.  Life  Insurance. — Policy. — By-Laws, — Constmction. — ^Whether 
an  insurance  association's  by-law  as  to  the  lapsing  of  an  in- 
surance certificate  is  unenforceable  as  being  too  indefinite  is 
immaterial,  where  the  situation  is  definitely  covered  by  a  pro- 
vision in  the  certificate  itself. 

Farmer^,  etc,  Assn.  v.  Mason,  66,  80  (8). 

65.  Life  Insurance. — Policy. — Construction, — Forfeitures, — ^A  pro- 
vision in  a  certificate  of  insurance  that  the  certificate  should 
be  incontestable  after  two  years,  except  for  nonpayment  of  pre- 
miums, is  not  ih  conflict  with  a  forfeiture  clause  providing  for 
the  lapsing  of  a  certificate  where  a  note  given  in  payment  of 
a  premiimi  is  not  paid,  as  the  provisions,  when  construed  to- 
gether, mean  that  the  certificate  may  be  contested  after  two 
years  for  the  nonpayment  of  premiums  or  notes  given  therefor. 

Fa/rmers',  etc,  Assn,  v.  Mason,  66,  80  (7). 

66.  Life  Insurance, — Premiums. — Payment  by  Note. — Policy  Pro- 
visions.— Scope  and  Effect. — Provisions  in  a  policy  of  insurance 
in  reference  to  the  payment  of  premiums  by  note  need  not  be 
incorporated  in  the  note  to  make  such  provisions  effective. 

Farmers',  etc,  Assn,  v.  Mason,  66,  77  (4). 

67.  Life  Insurance,  —  Payment  by  Note.  —  Effect. — ^A  nonnego- 
tiable  note  griven  for  insurance  premiums  was  merely  a  condi- 
tional, and  not  an  absolute,  payment,  where  a  provision  in  the 
insurance  certificate  designated  payment  by  note  as  an  at- 
tempted payment,  the  insurer's  receipt  was  given  for  the  note 
and  not  for  the  premium,  and  there  was  no  evidence  of  an 
agreement  that  the  note  was  to  be  accepted  as  absolute  pay- 
ment of  the  premiums  for  which  it  was  given. 

Farmers',  etc,  Assn,  v.  Mason,  66,  74,  75  (2). 

68.  Life  Insurance,  —  Forfeitures,  —  Payment  of  Premiums  by 
Notes. — ^An  insurance  certificate  providing  that  it  shall  be  in- 
contestable after  two  years,  except  for  the  nonpayment  of  pre- 
miums, may  be  contested  after  such  period  on  the  ground  that 
a  note  given  for  premiums  past  due  was  not  paid,  where  the 
note  was  not  accepted  as  absolute  payment,  but  merely  operated 
to  extend  the  time  for  payment,  so  that  failure  to  pa^  the  note 
was  failure  to  pay  the  premiums  for  which  it  was  given. 

Farmer^,  etc,  Assn,  v.  Mason,  66,  78  (5). 

INTENT— 

See  Contracts;  Dedication;  Domicil  7,  8;  Fixtures  1,  8;  In- 
surance 1,  3;  Trusts;  Wills  3. 
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INTERLOCUTORY  ORDERS— 

Appeal  from,  jurisdiction^  see  Ck)UBTS  2. 

INTERROGATORIES- 

See  Appeal  54,  62. 

JUDGMENT— 

See  also  Courts. 

For  judgments  in  particular  actions,  see  also  the  specific  topics. 

Presumptions  favoring,  see  Appeal  53,  79. 

Final,  right  of  appeal,  see  Appeal  1. 

When  taken  through  mistake,  etc,  relief  from,  see  Dismissal  and 
Nonsuit. 

Review  of,  see  Appeal. 

1.  Conclusiveness. — ^In  an  action  to  quiet  title  to  lands  devised 
by  will,  plaintiffs  were  bound  neither  by  a  decree  in  an  action 
to  construe  certain  items  of  the  will,  where  the  decree  stipu- 
lated that  it  should  not  be  conclusive,  nor  by  the  judgment  in 
a  proceeding  to  construe  another  item  wherein  certain  defend- 
ants, although  parties  in  interest  to  such  proceedings,  were  not 
made  parties  thereto.  Busick  v.  Busiek,  655,  676  (11). 

2.  Conclusiveness,  —  Residence,  —  Collateral  Attack,  —  Where  a 
court,  with  pov/er  to  act  in  the  general  subject-matter  involved, 
determines  a  jurisdictional  question  of  residence  in  a  proceed-' 
ing  to  appoint  a  guardian,  or  administrator,  the  determination 
of  the  court  for  the  purposes  of  executing  the  involved  trust 
and  transacting  the  business  thereof  is  conclusive  against  col- 
lateral attack.        Hay  ward  v.  Hayward,  Admr.,  440,  464  (13). 

3.  Erroneous  Judgment. — Collateral  Attack. — Where  a  question 
is  once  litigated  by  the  parties,  the  judgment  rendered,  though 
erroneous,  cannot  be  amended  or  impaired  in  a  collateral  attack. 

Hedges  v.  Mehring,  586,  599  (8). 

4.  Conclusiveness. — Collateral  Attack. — ^Where  the  holder  of  a 
note  brought  action  thereon  in  which  an  indorser  primarily 
liable  as  surety  and  indorsers  in  due  course  of  business  after 
negotiation  were  made  defendants,  and,  the  issue  of  suretyship 
having  been  presented  by  cross-complaint  filed  by  the  indorsers 
in  due  course  of  business,  the  trial  proceeded  on  the  theory  of 
determining  the  rights  of  the  defendants  as  between  themselves, 
and  a  judgment,  from  which  no  appeal  was  taken,  was  ren- 
dered against  all  of  them  without  distinction,  the  indorsers 
secondarily  liable  could  not,  in  a  subsequent  action  by  the  in- 
dorser as  surety  to  enforce  contribution  after  she  had  paid  the 
judgnnent,  deny  liability. 

Hedges  v.  MehHng,  586,  600  (10). 

5.  Final  Judgment. — ^A  final  judgment  is  -one  that  disposes  of  all 
the  issues,  as  to  all  the  parties,  presented  by  the  pleadings,  to 
the  full  extent  of  the  power  of  the  court  to  dispose  of  the  same, 
and  terminates  the  case  as  to  all  of  such  parties  and  issues. 

Lake  Mich.  Water  Co.  v.  U.  S.  Fidelity,  etc.,  Co.,  141,  148  (1). 

G.  Issues.  —  Conclusiveness. —  Presumptions. — Everything  which 
might  have  been  determined  under  the  issues  in  a  case  will  be 
presumed  to  have  been  adjudicated. 

Hedges  v.  Mehring,  586,  598  (7). 

7.  Joint. — Conclusiveness. — Parties  to  Note. — In  a  suit  on  a  note 
against  several  defendants  alleged  to  be  liable  to  plaintiff,  in 
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the  absence  of  issues  formed  between  such  defendants,  a  joint 
judgment  in  favor  of  the  plaintiflT  against  all  defendants  is 
conclusive  only  as  to  their  joint  liability  to  plaintiff,  and  leaves 
unadjudicated  their  rights  as  between  themselves. 

Hedges  v.  Mehring,  586,  694  (1). 

JUDICIAL  KNOWLEDGE— 

See  Evidence  6,  7. 

JURISDICTION— 

See  Courts;  Insane  Persons  6;  Judgment  2. 
Parties,  on  appeal,  see  Appeal  5-10. 

KNOWLEDGE— 

Of  agent,  effect  on  principal,  see  Insurance  25,  26,  44. 

LABOR— 

See  MASifS  and  Servant. 

LACHES 

See  Estoppel. 

LAW  OF  THE  CASE— 

See  Appeal  92. 

LIFE  ESTATE— 

Limitation  over,  vesting,  see  Wills  9. 

LIMITATION  OF  ACTIONS— 

1.  Statute. — Operation. — ^Where  a  cause  of  action  on  a  note  and 
mortgage  had  been  barred  by  the  statute  of  limitations  before 
the  enactment  of  §§308a,  308b  Bums  1914,  Acts  1909  p.  334, 
limiting  the  time  within  which  suit  may  be  brought  to  foreclose 
to  twenty  years,  the  passage  of  such  sections  cannot  renew  or 
give  new  life  to  the  cause  of  action. 

Tennant  v.  Hulet,  24,  87  (4). 

2.  Bar  of  Debt. — Effect  on  Security. — Statutes. — The  provisions 
of  §§308a,  308b  Bums  1914,  Acts  1909  p.  334,  that  no  action 
shall  be  brought  or  maintained  to  foreclose  or  enforce  the  lien 
of  any  mortgage  on  real  estate  when  the  last  installment  of 
the  debt  secur^  by  such  mortgage,  as  shown  by  the  record 
thereof,  has  been  due  more  than  twenty  years,  and  that  the 
lien  of  all  such  mortgages  shall  cease  and  expire  twenty  years 
from  such  time,  or,  if  the  record  does  not  show  when  the  debt 
secured  becomes  due,  then  no  action  shall  be  brought  after 
twenly  years  from  the  date  of  the  mortgage,  and  the  lien  of 
such  mortgage  shall  cease  and  expire  twenty  years  from  such 
date,  do  not  show  an  intention  on  the  part  of  &e  legislature  to 
extend  the  time  when  an  action  may  be  brought  to  foreclose  a 
mortgage  which  is  given  merely  to  secure  a  debt  beyond  the 
time  when  an  action  can  be  brought  on  the  debt  thus  secured, 
but  such  statute  was  intended  to  be  one  of  repose,  limiting  the 
remedy  of  the  mortgagee.  Tennant  v.  Hulet,  24,  35  (3). 

3.  Foreclosure  of  Mortgage. — Effect  of  Bar. — A  mortgage  given 
for  the  sole  purpose  of  securing  the  payment  of  a  debt  is  but 
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an  incident  to  the  debt  which  it  secures,  and  when  the  debt  has 
been  barred,  by  statute  of  limitations  or  otherwise,  the  mort- 
gage lien  ceases  to  be  effective.      Tennant  v.  Hulet,  24,  31  (1). 

4.  Notes  and  Mortgages. — Action. — When  Barred, — Statutes, — 
Section  295,  d.  5,  Bums  1914,  §38  Acts  1881  [s.  s.]  p.  240,  pro- 
viding that  actions  upon  promissory  notes,  bills  of  exchange,  or 
other  written  contracts  for  the  pa3nnent  of  money  shall  be 
commenced  within  ten  years  is  controlling  in  an  action  on  a 
note  and  mortgage,  although  the  promise  to  pay  is  incorporated 
in  the  mortgage,  the  mortgage  being  merely  an  incident  of  the 
debt.  Tennant  v.  Hulet,  24,  34  (2) . 

LIVE  STOCK— 

Shipment  of,  injuries,  liability,  see  Carriers  7-12. 

MARRIAGE— 

See  Husband  and  Win:. 

1.  Common-Law  Marriage. — Contract. — Evidence. — ^In  order  to 
consummate  a  valid  common-law  marriage,  the  conduct  of  the 
parties  must  be  such  as  to  show  an  intention  to  contract  mar- 
riage and  assume  the  relation  of  husband  and  wife,  and  such 
a  marriage  inust  appear  either  by  the  signature  of  the  parties, 
where  the  contract  is  in  writing,  or  by  witnesses  present  when 
the  agreement  was  made,  and,  in  the  absence  of  such  evidence, 
the  relationship  may  be  proved  by  cohabitation,  reputation, 
conduct,  and  the  acts  of  the  parties  with  respect  to  the  mar- 
riage relation.    Meehan  v.  Edward  Valve,  etc.,  Co.,  342, 844  (8). 

2.  Common-Law  Marriage. — Evidence. — Presumptions. — ^To  raise 
a  presumption  of  common-law  marriage,  the  evidence  must  be 
clear  and  convincing,  and  where  there  is  evidence  to  negative 
such  a  presumption,  it  must  fail. 

Meehan  v.  Edward  Valve,  etc.,  Co.,  342,  344  (2). 

3.  Common-Latv  Marriage. — Evidence. — Cohabitation.  —  Cohabi- 
"  tation  does  not  of  itself  constitute  a  common-law  marriage,  but 

is  merely  evidence  of  marriage,  and,  if  the  cohabitation  was 
originally  illicit,  it  is  presumed  to  have  so  continued. 

Meehan  v.  Edward  Valve,  etc.,  Co.,  342,  344  (4). 

4.  Comm/m-Law  Marriage. — Evidence. — In  a  proceeding  xmder 
the  Workmen's  Compensation  Act,  Acts  1915  p.  392,  for  com- 
pensation for  the  death  of  a  servant,  where  applicant  testified 
that  she  had  entered  into  a  verbal  common-law  marriage  con- 
tract with  deceased  and  that  thereafter  they  lived  together  for 
a  considerable  period  of  time,  but  there  was  also  evidence  that 
on  one  occasion  she  asserted  that  she  was  married  to  another, 
that  deceased  stated  that  they  were  not  married  and  during  the 
time  they  lived  together  decedent  had  an  undivorced  wife  living, 
the  evidence  is  sufficient  to  warrant  a  finding  that  applicant 
was  not  married  to  deceased,  especially  as  §8360  Bums  1914, 
§5325  R.  S.  1881,  makes  a  marriage  absolutely  void  if  either 
party  has  a  wife  or  husband  living  at  the  time  of  its  consum- 
mation. Meehan  v.  Edward  Valve,  etc.,  Co.,  342,  845  (5). 

5.  Comvfion-Law  Marriage,  —  Validity.  —  Requisites. — Although 
common-law  marriages  are  in  derogation  of  statute,  they  are 
recog^nized  as  valid  and  binding  where  made  between  parties 
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of  contracting  capacity  by  their  mutual  assent,  followed  by 
cohabitation  as  husband  and  wife,  together  with  other  circum- 
stances essential  to  the  establishment  of  such  a  marriage. 

Meehan  v.  Edwa/rd  Valve,  etc.,  Co.,  342,  343  (1). 

MASTER  AND  SERVANT, 

I.    Thi  Rblation-<:^ntracts,  1-5.  I     III.    Wobxukn'b  CoMraKSAnoN,  27-101. 

II.     MaBTKR'B  DuTT— NBQUGKMCa— Lia-       I 
BILITt,  6-26.  I 

I.  The  Relation— Contracts. 

See  also  Contracts  4. 

1.  Relation  of  Parties. — Undisputed  Questions  of  Fact. — Prov- 
ince of  Court. — Where  the  facts  relating  to  the  employment  of 
a  servant  are  undisputed,  the  question  as  to  who  is  the  em- 
ployer is  a  proposition  of  law  to  be  declared  by  the  court. 

Looney  v.  PresUO-Lite  Co.,  617,  622  (2). 

2.  Contract  to  Employ  Servant. — Action  for  Breach. — Complaint. 
— Sufficiwicy. — In  an  action  for  breach  of  a  contract  of  em- 
ployment, a  complaint  alleging  that  plaintiff,  while  in  the  em- 
ployment of  defendants,  was  injured,  that  defendants,  by  their 
agent,  in  consideration  of  a  written  release  executed  by  the 
employe,  promised  to  pay  plaintiff  a  stipulated  sum  of  money 
and  give  him  employment  at  the  same  wages  he  was  receiving 
at  the  time  of  the  injury,  but  failed  to  re-employ  him  though 
frequently  requested  to  do  so,  and  tJiat  plaintiff  has  been  un- 
able to  obtain  similar  work,  is  sufficient  as  agrainst  demurrer 
for  insufficiency  of  facts.  Ca/rter  v.  Richart,  255,  260  (1). 

3.  Contract  of  Employment. — Action  for  Breach. — Instructions. 
— ^In  an  action  for  breach  of  a  contract  of  employment,  given 
as  part  consideration  for  a  release  from  claims  for  personal 
injuries,  instructions  that  where  one  holds  a  contract  to  per- 
form service  and  the  other  party  wrongfully  refuses  to  permit 
the  services  to  be  performed,  it  is  the  duty  of  the  one  who  is 
to  perform  the  services  to  seek  similar  employment  elsewhere 
ana  thereby  save  himself  harmless,  if  he  is  able  to  do  so,  and 
for  a  violation  of  such  a  contract,  if  he  is  unable  to  secure 
other  employment  during  the  term,  the  measure  of  damages  is 
the  wages  stipulated  during  such  period,  but,  if  the  injured 
party  has  been  able  to  secure  employment,  the  damages  are 
the  diminution  between  the  wages  agreed  upon  under  the  con- 
tract and  those  received  in  the  new  employment,  that  the  jury 
should  consider,  in  assessing  damages,  the  kind  of  work  at  which 
the  injured  party  had  been  engaged,  and  when,  if  at  all,  he 
has  been  able  to  perform  the  work  he  had  been  engaged  in 
since  the  injury,  and  any  compensation  received  from  other 
employment,  and  assess  the  recovery  at  any  amount,  not  to 
exceed  the  sum  demanded,  as  will  fully  compensate  plaintiff, 
are  proper.  Carter  v.  Richart,  255,  266  (10). 

4.  Relationship.  —  Independent  Contractor.  —  In  determining 
whether  the  relation  between  the  employer  and  the  injured 
party  is  that  of  master  and  servant,  employer  and  employe,  or 
that  of  contractor  and  contractee,  the  controlling  test  is  the 
right  of  control  over  the  means,  methods  and  manner  of  per- 
forming the  work,  and  if  the  employer  retains  such  right,  he 
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thereby  creates  the  relation  of  employer  and  employe,  but  if 
the  person  employed  is  permitted  to  choose  for  himself  the 
method  and  manner  of  doing  the  work  and  is  permitted  to 
select  the  persons  to  do  it^  free  from  the  control  of  his^  em- 
ployer, accept  as  to  the  product  or  result  of  the  work,  he  is  an 
independent  contractor.  Zeitlow  v.  Smock,  643,  652  (9) . 

5.  Relation  of  Parties. — Employes  of  Independent  Contractor, — 
Where  the  owner  of  a  building  which  is  being  erected  by  a 
general  contractor  engages  another  contractor  to  install  the 
heating  apparatus  and  plumbing,  and  such  contractor  subcon- 
tracts with  another  to  install  fiie  plumbing,  a  workman  em- 
ployed by  such  subcontractor  is  the  servant  of  an  independent 
contractor  and  not  of  the  owner. 

Looneyv,  Prest-O-Lite  Co.,  617,  622  (1). 

II.  Master's  Duty— Nbgugence — Liability. 

6.  Independent  Contractors. — Injury  to  Servant. — Liability. — Res 
Ipsa  Loquitur. — Where  a  landowner  engaged  an  independent 
contractor  to  erect,  during  freezing  wea&er,  a  reinforced  con- 
crete building  according  to  approved  plans  prepared  by  a  com- 
petent architect,  and  an  independent  contractor  to  install  the 
heating  apparatus  and  the  plumbing,  and  the  latter  subcon- 
tracted with  another  to  install  the  plumbing,  an  employe  of 
such  subcontractor  injured  in  a  collapse  of  &e  building  could 
not,  in  an  action  against  the  owner,  recover  on  the  theory  of 
res  ipsa  loquitur  merely  because  of  the  fall  of  the  structure, 
and,  in  the  absence  of  proof  that  the  erection  of  a  concrete 
building  during  freezing  weather  was  necessarily  or  inherently 
dangerous,  or  that  the  collapse  of  the  building  resulted  from 
some  afiinnative  act  or  negligence  of  the  owner,  the  defense 
that  the  work  was  being  done  by  an  independent  contractor 
was  available.  Looney  v.  Prest-O-Lite  Co.,  617,  624  (6). 

7.  Duty  of  Master. — Safe  Place  to  Work. — ^It  is  the  duty  of  the 
employer  to  furnish  to  the  employe  a  safe  place  within  which 
to  work,  and  to  provide  him  with  proper  tools  and  equipment, 
a  duty  which  includes  that  of  making  reasonable  inspection  and 
repairs  and  of  bringing  to  the  knowledge  of  the  employe  the 
existence  of  defects  and  dangers  of  which  the  employer  has 
knowledge,  actual  or  constructive,  but  which  are  not  known  to 
the  employe,  and  with  knowledge  of  which  he  is  not  chargeable, 
and  the  master's  failure  to  discharge  such  duties  with  reason- 
able care  is  negligence.    Free  v.  Hom^  Telephone  Co.,  9, 15  (2). 

8.  Employer's  Liability  Act. — Negligence. — ^Negligence  is  the  gist 
of  all  actions  that  may  be  maintained  under  the  Employers' 
Liability  Act  (§8020a  et  seq.  Bums  1914,  Acts  1911  p.  145). 

Free  v.  Home  Telephone  Co.,  9,  21  (8) . 

9.  Injuries  to  Servant. — Employer's  Liability  Act. — Scope. — Coal 
Mines. — ^An  action  may  be  maintained  under  the  Employer's 
Liability  Act  (Acts  1911  p.  145,  §8020a  et  seq.  Bums  1914), 
for  personal  injuries  sustained  in  coal  mines. 

Peacock  Coal,  etc.,  Co.  v.  Crawford,  401,  405  (5). 

10.  Injuries  to  Servant. — Negligence. — Place  of  Work. — Failure 
to  Inspect. — Actionable  negligence  in  an  employer  cannot  be 
predicated  on  the  mere  failure  to  inspect  the  place  of  work. 
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when  inspection  would  disclose  only  what  was  fully  known  and 
appreciated  by  the  servant 

Free  v.  H<yme  Telephone  Co.,  9, 16  (3). 

11.  Injuries  to  Servant. — Duty  to  Warn  and  Instruct  Servant — 
A  master  may  be  liable  to  a  servant  injured  while  making  re- 
pairs, demolishing  structures,  or  similar  work,  under  the  super- 
vision and  direction  of  a  foreman  or  other  person  representing 
the  master,  or  where  the  master  withholds  from  the  servant 
information  respecting  defects  and  hazards  with  a  knowledge 
of  which  the  servant  is  not  chargeable. 

Free  v.  Home  Telephone  Co.,  9, 19  (6). 

12.  Injuries  to  Servant, — Perils  Incident  to  Service* — lAabUity  of 
Master. — Where  a  competent  person  is  employed  to  repair  de- 
fects, or  to  demolish  structures,  and  the  perils  of  the  service 
and  the  injury  for  which  recovery  is  sought  were  occasioned  by 
the  nature  of  the  work  being  done  and  which  the  servant  was 
employed  to  do,  such  perils  are  deemed  incident  to  the  service, 
and  there  can  be  no  recovery,  since  the  employe  assumes  the 
risk.  Free  v.  Home  Telephone  Co.,  9, 17  (5). 

13.  Injuries  to  Employe. — Injuries  Aggravating  Disease. — ^Where 
one  is  injured  through  the  negligence  of  ano&ier,  the  fact  that 
the  former  is  predisposed  to  some  disease  and  the  injury  mate- 
rially aggravates  or  incites  the  disease  and  accelerates  it  to 
the  stage  of  disability  or  to  a  fatal  termination,  and  the  forces 
which  contribute,  each  materially,  to  produce  such  disability  or 
death,  are  the  disease  an^  its  aggravation  or  accderation  by 
the  injury,  the  person  injured  or  his  representative  has  his 
remedy  at  common  law.  In  re  Bowers  et  al.,  128,  133  (5). 

14.  Injuries  to  Servant. — Master^s  Liability. — ^Where  the  man- 
ager of  a  telephone  company  and  overseer  of  its  lines  engaged 
in  dismantling  a  telephone  line  under  the  company's  orders  was 
injured  when  a  pole  which  he  had  climbed  broke  off  at  the 
ground  because  of  its  rotten  condition,  the  company  was  not 
liable,  since  it  was  the  duty  of  the  servant,  who  was  experi- 
enced in  the  work  and  in  full  charge  thereof,  to  test  any  pole 
before  he  ascended  it  and  determine  its  safety  for  himself. 

Free  v.  Home  Telephone  Co.,  9,  20  (7). 

15.  Injuries  to  Servant. — Safe  Plaice  to  Work. — Duty  of  Master. 
— The  duty  of  a  master  to  furnish  a  reasonably  safe  place  to 
work  and  to  use  ordinary  care  to  keep  it  safe,  is  a  qualified 
one,  and  does  not  extend  to  all  the  passing  risks  that  may  arise 
from  short-lived  causes,  such  as  arise  in  the  ever-changing  con- 
ditions of  the  safety  of  the  work,  or  under  circumstances  im- 
I>osing  on^  the  employe  the  duty  to  make  the  place  safe,  or 
where  he  is  engaged  in  so  doing. 

Free  v.  Home  Telephone  Co.,  9, 16  (4). 

16.  Injuries  to  Servant. — Action. — Complaint.  —  Sufficiency. — In 
an  action  for  the  death  of  a  factory  employe  caused  by  an 
unguarded  shaft  coupling,  allegations  in  the  complaint  that 
during  the  time  decedent  was  employed  by  defendant  and  sub- 
ject to  the  orders  and  direction  of  his  foreman,  and  at  a  time 
when  the  unguarded  shaft  coupling  was  open  and  exposed  and 
was  being  revolved  by  defendant  with  force  and  speed,  the  fore- 
man carelessly  and  negligently  ordered  decedent  to  place  a 
telephone  wire  on  the  joists  and  ceiling  of  the  factory  room 
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across  the  line  shaft  and  over  the  couplinsr,  sufficiently  show, 
when  aided  by  permissible  inferences,  that  decedent  was  di- 
rected to  place  the  wire  over  the  shaft  coupling  while  it  was 
in  motion.    Indiana  Mfg*  Co.  y.  Caughlin,  Admr,,  268,282  (10). 

17.  Injury  to  Servant, — Action, — Factory  Act, — Gtuirding  Dan' 
gerous  Machinery . — Complaint, — In  an  action  for  the  death  of 
a  factory  employe  predicated  on  §9  of  the  Factory  Act,  §8029 
Bums  1914,  Acts  1899  p.  231,  233,  requiring  dangerous  ma- 
chinery to  be  guarded,  the  duty  to  guard  machinery  must  be 
determined  in  relation  to,  and  in  the  light  of,  all  the  averments 
in  the  complaint  showing  the  employment  and  duties  of  the 
particular  person  invoking  the  protection  of  the  statute  at  the 
time  he  received  his  injury. 

Indiana  Mfg.  Co.  v.  Coughlinf  Admr.,  268,  281  (9). 

18.  Injuries  to  Servant, — Factory  Act, — Construction. — Danger- 
ous  Machinery, — Guurds, — The  provisions  of  §9  of  the  Factory 
Act,  §8029  Bums  1914,  Acts  1899  p.  231,  234,  requiring  danger- 
ous machinery  to  be  guarded,  should  receive  from  the  courts  an 
interpretation  and  construction  which  will  carry  out  the  stat- 
ute's evident  purpose  to  protect  those  who  work  around  dan- 
gerous machinery  from  injury  therefrom,  and  not  to  impose 
unreasonable  requirements  or  onerous  and  unnecessary  burdens 
on  the  factory  owner. 

Indiana  Mfg.  Co.  v.  Coughlin,  Admr.,  268,  279  (7). 

19.  Injuries  to  Servant, — Factory  Act, — Scope. — Dangerous  Ma- 
chinery.— Guards, — Section  9  of  the  Factory  Act,  §8029  Bums 
1914,  Acts  1899  p.  231,  233,  requiring  that  dangerous  machin- 
ery be  guarded,  while  not  intended  to  impose  upon  the  factory 
owner  unreasonable  burdens,  so  as  to  require  him  to  guard  his 
laborers  against  every  possible  danger,  extends  protection  to 
all  laborers  in  factories  using  dangerous  machinery,  regardless 
of  the  number  exposed,  or  the  character  of  the  work  which 
exposes  them  to  the  danger,  and  where  a  factory  employe  was 
injured  by  an  unguarded  coupling  while  installing  a  system  of 
telephone  wires  over  a  line  shaft  under  the  orders  and  direc- 
tion of  the  master,  it  was  the  employer's  duty  under  the  statute 
to  guard  such  coupling,  and  the  failure  to  do  so  was  negligence, 
although  it  was  the  first  occasion  upon  which  any  employe  had 
been  brought  in  dangerous  proximity  to  the  coupling. 

Indiana  Mfg.  Co.  v.  CoughXin,  Admr.,  268,  279  (8) . 

20.  Injuries  to  Servant. — Action. — Complaint. — Sufficiency. — In 
an  action  by  a  coal  mine  employe  for  personal  injuries,  a  com- 
plaint alleging  that  defendant  mine  owner  negligently  failed  to 
keep  the  mine  room  where  plaintiff  was  ordered  to  work  rea- 
sonably safe  and  failed  to  remove  from  the  roof  certain  loose 
slate  and  rock,  which  fell  upon  and  injured  plaintiff  while  he 
was  in  the  performance  of  his  duties,  and  that  the  dangerous 
condition  was  known  to  defendant,  but  not  to  plaintiff,  suffi- 
ciently charges  a  violation  of  the  employer's  common-law  duty 
to  keep  the  working  place  reasonably  safe. 

Peacock  Coal,  etc.,  Co.  v.  Crawford,  401,  403  (2). 

21.  Injuries  to  Servant, — Instructions. — ApplicaJ)ility  to  Issues. 
— Duty  to  Inspect  Mines. — In  an  action  by  a  coal  mine  employe 
for  personal  injuries,  an  instruction  that  it  was  defendant's 
duty,  by  its  mine  boss,  to  visit  and  examine  plaintifTs  working 
place  each  alternate  day  and  in  addition  thereto  to  exercise 
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ordinary  care  "all  to  the  end  that  loose  coal,  slate,  or  rock 
overhead  in  the  room  where  plaintiff  was  required  to  work 
should  either  be  taken  down  or  carefully  secured,"  was  errone- 
ous, where  neither  the  complaint  nor  the  evidence  raised  the 
issue  of  the  mine  owner's  statutory  duty  to  inspect,  and  because 
it  in  effect  informed  the  jury  as  to  what  would  constitute  the 
exercise  of  ordinary  care. 

Peacock  Coal,  etc.,  Co.  v.  Crawford,  401,  404,  405  (3). 

22.  Injuries  to  Servant, — Inspection  of  Mines, — Duty  of  Oivner, 
— The  mine  owner's  statutory  duty  to  inspect  the  mine  refers 
to  travel  and  air  ways,  and  not  to  the  miner's  working  place. 

Peacock  Coal,  etc,  Co.  v.  Crawford,  401,  405  (4). 

28.  Injuries  to  Servant. — Instructions.  —  Coal  Mines.  —  Duty  to 
Remove  Loose  Coal. — In  an  action  by  a  mine  employe  for  in- 
juries caused  by  a  fall  of  coal  and  rock  from  the  roof  of  a 
mine,  an  instruction  that  it  was  the  mine  owner's  duty  to 
remove  from  the  roof  of  the  room  where  plaintiff  was  at  work 
all  loose  slate,  coal,  or  rock,  wherever  it  was  impracticable  to 
prop  it,  was  erroneous,  since  such  duty  is  required  by  statute 
only  in  travel  and  air  ways. 

Peacock  Coal,  etc.,  Co.  v.  Crawford,  401,  405  (6). 

24.  Injuries  to  Servant. — Instructions. — Statutory  Duty  to  Irir 
spect  Mines. — In  an  action  by  a  coal  mine  employe  for  injuries 
caused  by  a  fall  of  loose  coal  from  the  roof  of  a  mine  room, 
an  instruction  that  it  was  negligence  imputable  to  defendant 
mine  owner  if  its  mine  boss  did  not  make  the  inspection  re- 
quired by  statute,  but  omitting  to  state  the  duties  prescribed 
by  statute,  is  erroneous  because  submitting  a  question  of  law 
to  the  jury.     Pea^^oek  Coal,  etc.,  Co.  v.  Crawford,  401,  406  (7). 

25.  Injury  to  Servant  of  Independent  Contractor. — Liability. — 
Where  an  owner  of  realty  engages  an  independent  contractor 
to  erect  a  building  or  other  structure,  and  the  contract  requires 
the  performance  of  work  intrinsically  or  necessarily  dangerous, 
the  owner  may  be  held  liable  to  third  persons  and  the  contrac- 
tor's employes  injured  during  the  progress  of  the  work. 

Looney  v.  Prest-O-Lite  Co.,  617,  623  (4). 

26.  Injury  to  Servant  of  Independent  Contractor, — Liability. — 
Violation  of  Law. — ^An  owner  of  realty,  who  engages  an  inde- 
pendent contractor  to  erect  a  building  or  other  structure,  may 
be  held  liable  to  third  persons  and  the  contractor's  employes 
injured  in  the  course  of  construction,  where  the  work  is  being 
done  in  violation  of  law  or  creates  a  nuisance,  or  the  injury 
results  from  some  affirmative  act  or  negligence  of  the  owner. 

Looney  v.  Prest^O-Lite  Co.,  QVJ,  623  (5). 

III.  Workmen's  Compensation. 

See  also  Marriage  4. 

27.  Injuries  to  Servant. — Accident  Grouping  Out  of  Employment. 
— Negligence. — ^In  a  proceedings  for  compensation  under  the 
Worlanen's  Compensation  Act,  Acts  1915  p.  392,  the  fact  that 
claimant,  after  becoming  overheated  and  wet  with  perspiration 
while  flushing  a  quantity  of  hot  pulp  out  of  a  basement,  volun- 
tarily exposed  himself  in  the  open  air  on  his  wav  home  after 
work  and  took  a  chill  would  not  be  a  defense  under  the  act  to 
a  claim  for  compensation  for  nephritis  following  the  chill. 
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because  where  the  primary  injury  arises  out  of  the  employ- 
menty  every  consequence  which  flows  from  it  likewise  arises 
out  of  the  employment,  and,  though  claimant's  conduct  was 
negligent,  it  could  not  defeat  his  right  to  compensation,  since 
mere  negligence  is  not  a  defense  to  such  a  claim. 

United  Paperboard  Co.  v.  Letuis,  356,  363  (4). 

28.  Injuriea  to  Servant, — Workmen^s  Compensation  Act,—-Aeei^ 
dent  Arising  Out  of  and  in  Course  of  Employment, — Evidence. 
— Sufficiency. — ^In  a  proceedings  for  compensation  under  the 
Worlanen's  Compensation  Act,  Acts  1915  p.  392,  evidence  show- 
ing that  a  factory  employe,  whose  ordinary  duty  was  to  keep 
the  factory  basement  clean,  was  ordered  to  flush  into  a  sewer 
with  a  stream  of  hot  water  a  quantity  of  steaming  pulp  which 
had  been  dumped  on  the  basement  floor  because  of  the  breaking 
of  a  pipe,  that  in  performing  the  work  the  employe  became 
overheated  and  wet  with  perspiration,  with  the  result  that, 
when  he  came  into  contact  with  the  open  air  while  on  his  way 
from  work  to  his  home,  he  took  a  chill  and  nephritis  subse- 
quently developed,  is  sufficient  to  support  a  finding  that  the 
nephritis  arose  both  out  of  and  in  the  course  of  the  employ- 
ment within  the  terms  of  the  act. 

United  Paperboard  Co.  v.  Lewis,  356, 362  (3). 

29.  Injuries  to  Servant. — Workmen's  Compensation  Acts, — Con- 
struction. — Accident  in  Course  of  Employment. — The  words  •*by 
accident  arising  out  of  and  in  the  course  of  the  employment,*' 
as  used  in  workmen's  compensation  acts,  should  be  given  a 
broad  and  liberal  construction,  and  an  injury  is  received  in  the 
course  of  the  employment  when  it  comes  while  the  workman  is 
performing  the  duty  for  which  he  is  employed,  and  it  arises  out 
of  the  employment  when  there  is  apparent  to  the  rational  mind, 
upon  a  consideration  of  all  the  circumstances,  a  causal  connec- 
tion between  the  conditions  under  which  the  work  was  required 
to  be  performed  and  the  resulting  injury. 

United  Paperboaaxl  Co.  v.  Leuns,  356,  361  (2). 

80.  Injuries  to  Servant. — Workmen's  Compensation  Act,  —  Dis" 
ease  by  Accident. — ^Where  a  factory  employe,  whose  duty  was 
to  keep  the  factory  basement  clean,  was  directed  to  flush  into 
a  sewer  with  a  stream  of  hot  water  a  quantity  of  steaming  pulp 
which  had  been  dumped  on  the  basement  floor  becaase  of  the 
breaking  of  a  pipe,  and  in  performing  the  work  he  became 
overheated  and  took  a  diill  on  the  way  to  his  home,  and  soon 
afterwards  acute  nephritis  manifested  itself,  the  Industrial 
Board  was  warranted  in  finding  that  the  breaking  of  the  pipe 
created  an  unusual  condition  under  which  the  employe  was 
required  to  render  a  service  outside  the  line  of  his  ordinary 
duties,  resulting  in  enforced  exposure,  and  nephritis,  having 
been  contracted  as  a  direct  result  of  the  unusual  circumstances 
of  the  employment,  was  a  personal  injury  by  accident  within 
the  provisions  of  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  the  rule  being  that  diseases  by  accident,  within  the 
meaning  of  workmen's  compensation  acts,  are  those  which  can- 
not be  reasonably  anticipated  as  an  ordinary  result  of  the 
employe's  work,  but  are  contracted  as  a  direct  result  of  un- 
usual circumstances  connected  therewith. 

United  Paperboard  Co.  v.  Leuns,  356,  359  (1). 

31.  Injuries  to  Servant. — Workmen's  Compensation  Act. — Medi- 
cal Expenses. — Employer's  Liability. — Under  §25  of  the  Work- 
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men's  Compensation  Act^  Acts  1915  p.  392,  requiring  an  em- 
ployer to  famish  a  physician  for  an  injured  employe  only  dur- 
ing "the  thirty  days  after  an  injury,"  where  an  employe  re- 
ceived no  apparent  injury  at  the  time  of  an  accident,  but  after 
the  expiration  of  the  thirty-day  period  an  injury  developed 
from  such  accident  which  required  medical  attention,  a  phy- 
sician who  was  called  to  render  the  necessary  medical  services 
was  entitled  to  have  his  claim  allowed  for  services  rendered 
within  thirty  days  after  the  development  of  the  injury,  since 
under  the  act  the  date  of  the  injury  and  not  of  the  accident 
fixes  the  time  when  the  employer's  liability  for  physician's  serv- 
ices begins.  In  re  McCa^key,  349,  351  (1). 

32.  Injuries  to  Servant. — Workmen's  Compensation  Act. — Review 
of  Award.— Sufficiency  of  Evidence. — ^In  a  proceedings  for  com- 
pensation under  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  where  there  is  evidence  tending  to  show  that  the  em- 
ploye was  in  reasonably  good  health  prior  to  his  injury,  and 
undisputed  evidence  to  show  that  he  was  rendered  imconsdous 
by  falling  from  a  stairway  as  he  was  about  to  enter  the  em- 
ployer's premises  to  begin  work,  the  fall  being  caused  by  the 
knob  coming  off  a  door  he  was  attempting  to  open,  that  after 
the  injury  he  was  taken  to  his  home  and  did  not  resume  his 
employment  for  about  a  week,  that  after  working  a  few  days 
he  became  totally  disabled,  and  that  previously  to  his  injury 
he  had  been  able  to  work  continuously  for  a  long  period  of 
time,  such  evidence  is  sufficient  to  warrant  the  inferences  neces- 
sary to  sustain  the  Industrial  Board's  award  for  total  disability 
due  to  the  injury  alle^red. 

IndianapoUa  Abattoir  Co.  v.  Coleman^  369,  371  (1). 

38.  Injury  to  Servant. — Workmen's  Compensation  Act. — Right  to 
Award. — Acceleration  of  Latent  Disease. — In  a  proceedings,  by 
an  injured  servant  for  compensation  under  the  Workmen's  Com- 
pensation Act,  Acts  1915  p.  392,  the  fact  that  the  employe  was 
afflicted  with  a  latent  disease  which  the  injury  accelerated  to  a 
stagfe  of  total  disability,  would  not  of  itself  prevent  an  award 
of  compensation  for  total  disability  due  to  the  injury. 

Indianapolis  Abattoir  Co.  v.  Coleman,  369,  372  (3). 

34.  Workmen's  Compensation  Acts. — Injury  to  Employe  Afflicted 
with  Disease, — Right  to  Award. — ^Where  an  employe  afflicted 
with  disease  receives  a  personal  injury  under  such  circum- 
stances that  he  might  have  obtained  compensation  under  a 
workman's  compensation  act  on  account  of  the  injury  had  there 
been  no  disease  involved,  but  the  disease  is  materially  aggra- 
vate or  accelerated  by  the  injury,  resulting  in  disability  or 
death  earlier  than  would  otherwise  have  occurred,  and  the  dis- 
ability or  death  does  not  result  from  the  disease  alone  progress- 
ing naturally  as  it  would  have  done  under  ordinary  conditions, 
but  the  injury,  aggravating  and  accelerating  its  progress,  ma- 
terially contributes  to  hasten  its  culmination  in  disability  or 
death,  there  may  be  an  award  imder  the  Workmen's  Compen- 
sation Act  (Acts  1915  p.  392). 

In  re  Bowers  et  aL,  128, 133  (6). 

35.  Workmen's  Compensation  Act.  —  Scope.  —  Construction. — 
Rights  and  Remedies. — In  view  of  §6  of  the  Worlonen's  Com- 
pensation Act  (Acts  1915  p.  392),  providing  that  the  rights  and 
remedies  created  in  favor  of  an  injured  employe  shall  exclude 
all  other  rights  and  remedies  in  his  favor  and  against  his 
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employer  at  common  law,  it  should  be  presumed  f rom^  a  con- 
sideration of  the  general  spirit  of  the  act  that  the  legislature 
did  not  intend  to  narrow  the  rights  of  an  injured  employe,  but 
rather  that  the  rights  and  remedies  afforded  by  the  act  should 
extend  to  all  situations  wherein,  if  there  was  no  workmen's 
compensation  act,  an  injured  employe  would  have  his  remedy 
at  common  law  for  injuries  received,  and  the  act  should  be  so 
construed  where  its  language  reasonably  permits,  the  general 
purpose  of  the  act  being  to  substitute  its  provisions  for  pre- 
existing rights  and  remedies.     In  re  Bowers  et  oZ.,  128, 132  (4). 

36.  Workmen's  Compensation  Act, — Measure  of  Compensation. — 
Sections  29  and  30  of  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392),  specify  a  rule  of  admeasurement  of  compensa- 
tion both  where  the  injury  causes  partial  disability,  or  total 
disability,  which  includes  death.   In  re  Bowers  et  aL,  128, 132  (2) . 

37.  Workmen's  Compensation  Act — Scope, — Right  to  an  Award. 
— Where  the  enterprise  is  being  conducted  and  the  work  is 
being  done  subject  to  the  provisions  of- the  Worlanen's  Com- 
pensation Act  (Acts  1915  p.  392),  the  right  to  an  award  of 
compensation  is  extended,  under  §2,  to  all  cases  of  personal 
injury  of  an  employe  or  his  death  by  accident  arising  out  of 
and  in  the  course  of  the  employment,  personal  injury  or  death 
due  to  the  employe's  own  wilful  misconduct  being  excepted  by 
§8  of  the  act.  In  re  Bowers  et  oZ.,  128,  131  (1). 

38.  Workmen's  Compensation  Act. — Appeals. — Time  for  Perfect- 
ing.— Under  861  of  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  providing  that  an  appeal  may  be  taken  to  the  Appellate 
Court  within  thirty  days  from  the  date  of  an  award  by  the 
Industrial  Board,  where,  in  an  appeal  from  an  award,  the 
transcript  and  assignment  of  errors  was  not  filed  until  after 
the  expiration  of  the  thirty-day  period,  they  were  too  late,  and 
the  appeal  must  be  dismissed. 

C.  and  W.  Kramer  Co.  v.  MUler,  127. 

39.  Workmen's  Compensation  Act.  —  Personal  Injury.  —  Under 
§76d  of  the  Workmen's  Compensation  Act  (Acts  1915  p.  392), 
the  term  "personal  injury,"  as  used  in  the  act,  does  not  include 
disease  in  any  form  except  as  it  results  from  the  injury. 

In  re  Bowers  et  aL,  128, 132  (3). 

40.  Workmen's  Compensation  Act. — Partial' Dependent. — Measure 
of  Compensation. — Under  §37  of  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  prescribing  the  amount  of  compensation 
to  one  partially  dependent  upon  a  deceased  employe,  where  a 
mother  is  a  partial  dependent  on  a  minor  child  and  receives  all 
his  wages,  she  is  entitled  to  the  same  compensation  as  if  she 
had  been  totally  dependent. 

Bloomington,  etc..  Stone  Co.  v.  Phillips,  189,  194  (6). 

41.  Workmen's  Compensation  Act. — Partial  Dependency. — ^Where 
a  divorced  mother  maintained  herself,  her  minor  son,  and  three 
dependent  minor  children  from  a  common  fund  composed  of  the 
wages  of  the  son  and  her  own  income,  the  husband  having  been 
ordered,  as  part  of  the  judgment  in  the  divorce  case,  to  pay 
the  wife  $12  per  month,  but  had  paid  only  $18  in  a  period  of 
seven  months,  the  mother  was  partially  dependent  on  the  minor 
son  within  the  meaning  of  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392. 

Bloomington,  etc,,  Stone  Co,  v.  Phillips,  189,  194  (5). 
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42.  Workmen's  Compenaation  Act. — Total  Dependency^ — ^**Total 
dependency''  upon  a  deceased  employe,  within  the  meaning  of 
the  Workmen's  Compensation  Act,  Acts  1915  p.  392,  exists 
where  the  dependent  subsists  entirely  on  the  earnings  of  de- 
cedent, but  claimants  are  not  deprived  of  the  rights  of  total 
dependents,  when  otherwise  entitled  thereto,  on  account  of  tem- 
porary gratuitous  services  rendered  them  by  others,  occasional 
financial  assistance  received  from  other  sources,  or  other  minor 
considerations  or  benefits. 

Bloomington,  etc.,  Stone  Co.  y.  Phillipa,  189, 194  (4). 

43.  Workmen's  Compensation  Act. — Dependency. — De terminatum. 
— The  fact  that  a  claimant  for  compensation  could  have  sup- 
ported life  without  contributions  from  a  deceased  employe,  or 
that  such  contributions  were  absolutely  necessary  to  the  rea- 
sonable support  of  the  claimant  is  not  controlling  in  determin- 
ing the  question  of  dependency  within  the  meaning  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  but  the  inquiry 
should  be  directed  to  ascertaining  whether  contributions  from 
deceased  had  been  looked  to,  depended  and  relied  on,  in  whole 
or  in  part,  by  the  claimant  for  means  of  reasonable  support. 

Bloomington,  etc..  Stone  Co,  y.  PhUXips,  189,  193  (3). 

44.  Workm^en's  Compensation  Act, — Partial  Dependency  of  Po" 
rent. — Determination. — A  divorced  mother  maintaining  herself, 
her  minor  son  and  three  other  dependent  minor  children  from 
a  common  fund  composed  of  the  earnings  of  the  son  and  her 
own  income,  does  not  come  within  the  class  where  dependency 
upon  a  deceased  employe  is  conclusively  presumed  under  §38  of 
the  Workmen's  Compensation  Act,  Acts  1915  p.  392,  and  her 
dependency  must  be  determined  in  accordance  With  the  facts  at 
the  time  of  the  injury. 

Blooming  ton,  etc.,  Stone  Co.  v.  Phillips,  189,  193  (2). 

45.  Workmen's  Compensation  Act. — Findings  by  Industrial  Board. 
— Conclusiveness. — ^The  determination  by  the  Industrial  Board 
of  questions  of  fact  is  conclusive  on  appeal,  if  there  is  any 
evidence  to  support  the  findings  of  the  board. 

Bloommgton,  etc..  Stone  Co,  y.  Phillips,  189,  192  (1). 

46.  Workmen's  Compensation  Act. — Awa/rd. — Right  to  Review. — 
Under  §60  of  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  providing  that  an  application  for  review  may  be  made 
if  the  first  hearing  was  not  before  the  full  board,  the  Industrial 
Board  has  no  power  to  review  an  award  where  the  first  hearing 
was  before  the  full  board,  and  any  award  made  on  such  review 
is  a  nullity.  Kingan  &  Co.  y.  Buford,  182. 

47.  Workman's  Compensation  Act. — Partially  Dependent  Parent. 
— Amount  of  Compensation.  —  Under  §37  of  the  Workmen's 
Compensation  Act,  Acts  1915  p.  392,  providing  that  the  com- 
pensation of  .a  partial  dependent  shall  be  in  the  same  propor- 
tion to  the  weekly  compensation  for  persons  wholly  dependent 
as  the  amount  contributed  by  the  deceased  employe  to  such 
partial  dependent  bears  to  his  annual  earnings  at  the  time  of 
his  injury,  where  a  father,  partially  dependent  on  a  minor  son, 
received  all  his  son's  earnings,  there  is  no  difference  between 
the  amount  of  compensation  that  a  total  dependent  and  a  par- 
tial dependent  is  entitled  to  receive  under  the  act. 

In  re  Peters,  174, 181  (7) . 
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48.  Workmen's  Compensation  Act — Dependent  Parent. — Amount 
of  Compensation,--Co8t  of  Maintenance  of  Contributing  ChiUL 
^-Where  a  father  supported  his  entire  family  out  of  a  fund 
composed  of  the  earnings  of  himself  and  a  minor  son,  so  that 
the  father  was  a  partial  dependent,  the  cost  of  the  maintenance 
of  the  contributing  son  should  not  be  considered  in  determining 
the  amount  of  compensation  to  which  the  dependent  father  is 
entitled  imder  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  for  the  son's  death.  In  re  Peters,  174,  179  (6). 

49.  Workmen's  Compensation  Act, — Partial  Dependency  of  Pa- 
rent.— Where  a  father,  earning  $15  weekly,  supported  his  fam- 
ily from  a  fimd  composed  of  his  wages  and  tiiose  of  a  minor 
son,  who  earned  $12.75  a  week,  the  father  was  only  partially 
dependent  on  the  son  within  the  meaning  of  the  Workmen's 
Compensation  Act,  Acts  1915  p.  392. 

In  re  Peters,  174, 179  (5). 

50.  Workman's  Compensation  Act.  —  Dependency  of  Father. — 
Evidence. — ^Where  weekly  contributions  from  his  wages  made 
by  a  minor  son  to  his  father,  who  earned  $15  weekly,  were 
used  and  required  for  the  support  of  the  family,  consisting  of 
the  father,  mother,  and  three  minor  children,  and  the  father 
owned  no  property  and  had  no  income  with  which  to  maintain 
the  family  except  his  own  wages  and  the  contributions  of  the 
son,  such  facts  are  sufficient  to  warrant  the  Industrial  Board 
in  drawing  the  inference  that  Uie  father  was  dependent  on  the 
son  within  the  meaning  of  the  Workmen's  Compensation  Act, 
Acts  1915  p.  892.  In  re  Peters,  174, 178  (4) . 

61.  Workmen's  Compensation  AcU  —  Dependent  Parent.  —  The 
word  'dependent,"  as  used  in  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  should  be  given  a  meaning  broad  enough  to 
include  the  reasonable  needs  of  a  parent  in  tiie  proper  support 
of  himself  and  dependent  family.        In  re  Peters,  174, 178  (3). 

52.  Workmen's  Compensation  Acts.  —  Dependency  of  Parent. — 
Want  or  distress  need  not  exist  before  a  condition  of  depend- 
ency arises,  and  a  parent  or  his  family  need  not  reduce  their 
expense  of  living  below  a  reasonable  standard  in  order  to  escape 
dependency  and  thereby  absolve  an  employer  from  the  payment 
of  compensation  for  which  he  would  otherwise  be  liable. 

In  re  Peters,  174, 177  (2). 

53.  Workm^rCs  Compensation  AcU  —  Dependency  of  Father  on 
Minor  Son. — Question  of  Fact. — As  §38  of  the  Workmen's  Com- 
pensation Act,  Acts  1915  p.  392,  does  not  include  the  father  of 
a  minor  son  in  any  of  the  classes  in  which  dependency  is  con- 
clusively presumed,  the  question  of  his  dependency  on  the  earn- 
ings of  the  son,  and  the  degree  thereof,  must  be  determined  in 
accordance  with  the  existing  fact  at  the  time  of  the  injury. 

/n  re  Peter*,  174,  177  (1). 

54.  HVorkmen*s  Compensaiion  Act.  —  Awards.  —  Review.  —  Evi- 
dence.— Weight  and  Sufficiency. — In  a  proceeding  for  compen- 
sation under  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  where  there  is  competent  evidence  to  support  the  deci- 
sion of  the  Industrial  Board,  the  court  on  appeal  cannot  pass 
upon  its  weight  and  sufficiency. 

United  Paperhoard  Co,  v.  Lewis,  356,  865  (6). 

55.  Workman's  Compensation  Act.  —  Awards.  —  Review.  —  ^vt- 
dence. — Admissibility. — ^The  Industrial  Board,  created  by  the 
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Workmen's  Compensation  Act,  Acts  1915  p.  392,  is  not  a  court, 
but  an  administrative  body,  and  should  not  be  hdd  to  strict 
rules  goyeming  the  admission  of  evidence,  and  the  admission 
of  incompetent  evidence  will  not  operate  to  reverse  an  award, 
if  there  is  evidence  to  support  it. 

United  Paperboard  Co,  v.  Leuns^  356,  364  (5). 

56.  WorkmerCs  Compensation  Act, — Findings  by  Industrial  Board. 
— The  Industrial  Board's  determination  of  a  question  of  fact 
is  conclusive  on  appeal,  where  there  is  any  evidence  to  sup- 
port it.  In  re  McCaskey,  349,  355  (2). 

57.  Workmen^s  Compensation  Act, — Findings  of  Indnstrial  Boa/rd. 
'■^Review, — Under  §61  of  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  providing  that  an  award  of  the  Industrial 
Board  shall  be  conclusive  as  to  all  questions  of  fact,  where  tiie 
testimony  of  medical  witnesses  as  to  the  cause  of  decedent's 
death  was  conflicting,  but  a  part  of  such  testimony  sustained 
the  finding  of  the  board,  its  finding  is  conclusive  on  appeal. 

Waterman  v.  Riehl,  347. 

58.  Workmen's  Compensation, — Findings  by  Industrial  Board, — 
Review. — Where  there  is  sufficient  evidence  to  warrant  a  con- 
clusion of  the  Industrial  Board  on  a  question  of  fact,  the  find- 
ing will  not  be  disturbed  on  appeal. 

Meehan  v.  Edward  VtUve,  etc,,  Co.,  342,  346  (6). 

59.  Workmen's  Compensation  Act, — Independent  Contractor, — 
In  an  action  for  an  award  under  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  evidence  showing  that  plaintiff  was 
employed  by  defendant  to  haul  material  for  it  both  by  the  load 
and  by  the  hour,  using  either  his  own  wagon  or  one  of  de- 
fendant's, and  that  he  also  worked  for  others,  that  ^e  defend- 
ant could  terminate  the  employment  at  any  time,  that  the  work 
he  was  performing  when  injured  was  under  the  control  of 
defendant,  and  that  at  the  time  of  the  injury  he  was  using  his 
own  transfer  wagon,  is  sufficient  to  sustain  a  finding  that  plain- 
tiff was  an  employe  and  not  an  independent  contractor. 

Columbia  School  Supply  Co,  v.  Lewis,  339,  341  (1). 

60.  Workmen's  Compensation  Act, — Findings  of  Industrial  Board, 
— Review, — Weighing  Evidence, — In  a  proceeding  for  compen- 
sation under  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  where  there  is  some  evidence  to  sustain  the  findings  of 
the  board,  the  court  on  appeal  will  not  weigh  the  evidence. 

Columbia  Softool  Supply  Co,  v.  Lewis,  339,  341  (2). 

61.  Workmen's  Compensation  AcU-^onstruction, — Partial  Dis- 
ability,— -Compensation. — Under  §30  of  the  Workmen's  Com- 
pensation Act,  Acts  1915  p.  392,  providing  that  where  injury 
causes  the  employe  partial  disability  for  work,  he  shall  be  paid 
during  such  disability  a  weekly  compensation  equal  to  one-half 
of  the  difference  between  his  average  weekly  wages  and  the 
weekly  wages  at  which  he  is  actually  employed  after  the  injury, 
for  a  period  not  to  exceed  300  weeks,  and  §40,  providing  that 
'Hn  computing  compensation  under  the  foregoing  sections,  the 
average  weekly  wages  of  an  employe  shall  be  considered  not 
to  be  more  than  twenty-four  dollars,  nor  less  than  ten  dollars," 
where  a  servant,  when  injured,  earned  an  average  weekly  wage 
of  $56.  and  during  a  period  of  partial  disability  subsequent  to 
the  injury  earned  an  average  weekly  wage  of  $25,  he  could  be 
awarded  additional  compensation,  since  the  act  does  not  author- 
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ize  payment  of  compensation  for  the  period  of  partial  disabUi^ 
when  the  injured  employe's  .average  weekly  wages  during  such 
exceeds  twenty-four  dollars.  In  re  Dove^  299. 

62.  Workmen's  Compensation  Act, — Payment  of  Compensation  in 
Lump  Sum. — Power  of  Board  to  Approve. — Under  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  the  Industrial  Board 
has  no  power  to  approve  a  compensation  agreement  between  the 
widow  and  employer  awarding  the  widow  a  lump  sum  in  place 
of  the  award  provided  in  §37  of  the  act,  which  authorizes  the 
payment  of  burial  expenses  and  fifty-five  per  cent,  of  decedent's 
average  weekly  wages  for  a  period  of  800  weeks,  where  the 
facts  of  the  case  do  not  show  it  to  be  an  imusual  one  within 
the  terms  of  §43  of  the  act,  providing  for  the  payment  of  a 
lump  sum,  on  the  approval  of  the  Industrial  Board,  in  unusual 
cases  where  weekly  payments  have  been  made  for  not  less  than 
twenty-six  weeks.  In  re  Beggs,  294. 

63.  Workmen's  Compensation  Act.  —  Construction.  —  Degrees  of 
Disability. — ^The  doctrine  of  the  degree  of  disability  prior  to 
the  injury,  degree  of  disability  caused  entirely  by  the  injury, 
degree  of  disability  caused  entirely  by  disease,  and  degree  of 
disability  which  might  have  resulted  from  the  disease  alone 
has  no  application  to  proceedings  for  relief  imder  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392. 

Indianapolis  Abattoir  Co,  v.  Coleman,  369,  372  (4). 

64.  Workmen's  Compensation  Act. — Industrial  Board^a  Findings. 
— Conclusiveness. — ^Where  the  evidence  on  a  question  of  fact  is 
conflicting,  the  finding  of  the  Industrial  Board  is  conclusive. 

Indianapolis  Abattoir  Co.  v.  Coleman,  369,  372  (2). 

65.  Workinen's  Compensation  Act. — Construction. — Loss  of  Ftn- 
gers. — Award. — Section  31  of  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  prescribing  a  schedule  of  compensation 
for  the  loss  of  a  finger,  thumb  and  other  specific  Injuries,  and 
providing  that  in  all  other  cases  of  permanent  partial  disability 
compensation  shall  be  paid  in  the  amount  determined  by  the 
Industrial  Board,  not  to  exceed  fifty-five  per  cent,  of  the  average 
weekly  wages  for  200  weeks,  was  intended  to  apply  to  all  cases 
of  permanent  partial  disability  and  is  mandatory  as  to  the 
injuries  specified,  but  where  an  employe  in  one  accident  loses 
two  or  more  fingers  the  amount  of  compensation  will  not  be 
determined  by  multiplying  the  allowance  for  one  finger  by  the 
number  lost,  since  otherwise  compensation  for  the  loss  of  a 
thumb  and  four  fingers  could  exceed  that  for  a  whole  hand,  a 
result  not  intended  by  the  legislature,  but  in  such  a  case  the 
award  will  be  fixed  bv  the  board  under  the  general  clause  for 
a  period  not  to  exceed  200  weeks,  except  that  an  allowance  for 
a  less  injury  cannot,  unless  the  circumstances  are  extraordi- 
nary, be  made  for  more  than  provided  in  the  specific  schedule 
for  a  greater  injury.  In  re  Maranovitch,  489,  491  (2). 

66.  Workm>en's  Compensation  Act. — Right  of  Appeal. — Certifica- 
tion of  Questions  of  Law, — Res  Adjudieata, — Where,  in  a  pro- 
ceeding for  compensation  under  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  the  Industrial  Board  before  rendering 
an  award  certified  a  question  of  law  to  the  Appellate  Court 
under  §61  of  the  act,  the  court's  answer  to  such  question  was 
primarily  for  the  information  and  guidance  of  the  board  in 
any  case  before  it  and  it  did  not  adjudicate  the  case  which  gave 
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rise  to  the  question,  since  the  proceedings  relating  to  the  cer- 
tified question  were  not  adversary  in  character  and  there  were 
no  issues  in  a  technical  sense,  and  the  nature  of  such  proceed- 
ings was  not  changed  by  the  mere  fact  that  a  third  person,  who 
appeared  as  appeUant's  counsel  in  the  subsequent  appeal,  was 
I>ermitted  to  ^e  a  brief  as  an  amicus  curae. 

Bimel  Spoke,  etc.,  Co.  v.  Loper,  479,  484  (1)  • 

67.  Workmen*8  Compensation  Act.  —  Appeals.  —  Assignments  of 
Error.  —  Sufficiency.  —  Scope  of  Review.  —  Section  61  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  as  amended 
by  the  act  of  1917  (Acts  1917  p,  154),  providing  that  in  ap- 
peals from  awards  of  the  Industrial  Board  an  assignment  that 
the  award  of  the  f uU  board  is  contrary  to  law  shall  be  sufficient 
to  present  .both  the  sufficiency  of  the  facts  found  to  sustain  the 
award  and  the  sufficiency  of  the  evidence  to  sustain  the  find- 
ing of  facts,  does  not  prevent  the  appellant  from  presenting 
other  questions  of  law,  nor  from  making  separate  assignments 
of  error  as  to  each  of  the  two  propositions  which  the  act  au- 
thorizes to  be  presented  by  one  assignment. 

Bimel  Spoke,  etc.,  Co.  v.  Loper,  479,  485  (2). 

68.  Workmen^a  Compensation  Act.  —  Appeals.  —  Assignments  of 
Error.— Sufficiency. — Under  §61  of  the  Workmen's  Compensa- 
tion Act,  Acts  1915  p.  392,  as  amended  by  the  act  of  1917  (Acts 
1917  p.  154),  governing  appeals  from  awards  by  the  Industrial 
Board,  on  an  appeal  from  an  award  of  compensation  an  assign- 
ment of  error  that  the  full  board  erred  in  overruling  defend- 
ant's motion  to  set  aside  an  award  made  by  one  member  of  the 
board  and  also  the  award  made  by  the  full  board,  and  to  there- 
upon hear  the  parties,  their  representatives  and  witnesses,  is 
sufficient.  Bimel  Spoke,  etc.,  Co.  v.  Loper,  479,  486  (3). 

69.  Workmen*8^  Compensation  Act. — Awa/rd  by  Less  than  Full 
Board.  —  Review.  —  Discretion  of  Board.  —  Under  §60  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  as  amended  by 
the  act  of  1917  (Acts  1917  p.  154),  providing  for  a  review  of 
an  award  of  part  of  the  Industrial  Board  by  the  full  board, 
which  ''shall  review  the  evidence,  or  ii  deemed  advisable,  hear 
the  parties  at  issue,"  it  is  discretionary  with  the  board  whether 
it  will  review  the  evidence  from  the  transcript  of  the  former 
hearing  or  conduct  a  new  hearing,  and  the  board's  action  in 
this  respect  will  not  be  reviewed  on  appeal  unless  it  clearly 
appears  that  there  has  been  an  abuse  of  discretion. 

Bimel  Spoke,  etc.,  Co,  v.  Loper,  479,  486  (4). 

70.  Workmen^ s  Compensation  Act.  —  AppeaL  —  Review.  —  5^ujj^- 
ciency  of  Evidence. — Inferences. — ^Ultimate  facts  need  not  be 
proved  by  a  particular  kind  of  evidence,  and  an  award  of  the 
industrial  Board  is  sustained  by  the  evidence  if  there  are  facts 
in  evidence  from  which  the  essential  ultimate  facts  may  rea- 
sonably be  inferred,  and  the  court  on  appeal  will  not  disturb 
such  finding,  although  inferences  other  than  those  drawn  by 
the  board  might  be  reasonably  warranted. 

Bimel  Spoke,  etc.,  Co.  v.  Loper,  479,  487  (5). 

71.  WorkmetCs  Compensation  Act. — Award. — Review. — Evidence. 
— Sufficiency.  —  In  a  proceeding  for  compensation  under  the 
Worlanen's  Compensation  Act,  Acts  1915  p.  892,  for  the  death 
of  a  servant,  evidence  showing  that  while  deceased  was  per- 
forming the  duties  of  his  employment,  defendant's  assistant 
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superintendent,  as  an  act  of  sport,  tamed  the  air  from  an  air 
compressor  upon  him,  causing  deceased  to  quickly  jerk  and 
straighten  his  body,  that  immediately  thereafter  he  became  ill 
and  died  within  two  days,  and  that  an  autopsy  disclosed  that 
the  intestines  were  diseased  prior  to  the  injury,  but  that  the 
conditions  found  which  caused  death  might  have  been  the  result 
of  the  accident  to  decedent,  was  sufficient  to  sustain  a  finding 
of  the  Industrial  Board  that  the  cause  of  death  was  injuries 
sustained  by  deceased  as  a  result  of  having  the  compressed  air 
turned  upon  him.    Bimel  Spoke,  etc,  Co,  v.  Loper,  479,  487  (6). 

72.  Workmen^s  Compensation  AcL — Appeal, — Assignment  of  ET" 
Tor, — Questions  Presented,— On  an  appeal  from  an  award  by 
the  Industrial  Board,  an  assignment  of  error  that  the  award 
is  contrary  to  law  is  sufficient  to  present  both  the  sufficiency  of 
the  facts  found  to  sustain  the  award  and  the  sufficiency  of  the 
evidence  to  sustain  the  finding  of  facts. 

Bucyrus  Co.  v.  Townsend,  687,  688  (1). 

73.  Workmen* 8  Compevisaium  Act, — Atvard,  —  Necessary  Show- 
ing^— In  a  proceeding  for  compensation  under  the  Workmen's 
Compensation  Act,  Acts  1915  p.  392,  for  the  death  of  a  servant, 
it  must  be  made  to  appear  that  decedent  received  a  personal 
injury  by  accident  arising  out  of  and  in  the  course  of  his 
employment,  and  that  the  death  of  the  employe  resulted  from 
the  injury,  before  the  Industrial  Board  can  allow  compensation 
to  a  defendant.  Bucyrus  Co,  v.  Toumsend,  687,  690  (2). 

74.  Workmen^s  Compensation  Act, — Evidence, — Sufficiency, — ^In 
a  proceeding  by  dependents  for  compensation  under  the  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  for  the  death  of  a 
servant,  evidence  that  decedent,  while  engaged  at  his  employ- 
ment, slipped  and  fell  in  such  a  manner  as  to  strike  his  breast 
against  an  iron  rod  on  the  machine  he  was  operating,  that  after 
the  accident  he  was  confined  to  his  bed  suffering  from  pain  in 
his  left  side  and  breathing  with  difficulty,  that  prior  to  the 
accident  decedent  had  been  in  good  healtii  and  had  not  com- 
plained of  any  ailment  of  the  heart  or  lungs,  and  testimony  by 
the  attending  physician  that  the  fall  brought  on  a  condition  of 
the  heart  known  as  pericarditis  which  residted  in  death,  is  suffi- 
cient to  show  an  injury  by  accidelit  arising  out  of  and  in  the 
course  of  decedent's  employment,  and  that  it  proximately  caused 
his  death.  Bucyrus  Co,  v.  Townsend,  eSl,  690  (3). 

75.  Workmen*8  Compensation  Act, — Cause  of  Death, — Proof, — ^In 
a  proceeding  for  compensation  under  the  Workmen's  Compen- 
sation Act,  Acts  1915  p.  392,  for  the  death  of  a  servant,  claim- 
ants were  not  required  to  present  such  proof  as  would  entirely 
exclude. the  possibility  that  decedent's  death  was  due  in  part  to 
a  diseased  condition  of  his  heart. 

Bucyrus  Co,  v.  Townsend,  687,  690  (4). 

76.  Workmen^s  Compensation  Act,  —  Right  to  Compensation, — 
Sisters  and  Nieces.  —  Proof  of  Dependency,  —  As  §38  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  does  not  in- 
clude sisters  and  nieces  in  any  of  the  classes  in  which  depend- 
ency is  conclusively  presumed,  the  dependency  of  a  sister  and  a 
niece  must  be  determined  in  accordance  with  the  fact  at  the 
time  of  the  death  of  the  employe.     In  re  Lanman,  636,  640  (1) . 

77.  Workmen's  Compensation  Act, — Right  of  Sister  to  Compen- 
sation,— Dependency, — ^Where  a  sister  of  a  deceased  employe 
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lived  in  his  home  for  a  number  of  years  preceding  his  death 
with  the  understanding  that  deceased  was  to  fumi^  the  home 
and  provide  for  her,  and  that  she  was  to  act  as  his  housekeeper, 
and  during  such  period  deceased  gave  to  the  sister,  who  had 
no  independent  means  of  her  own,  aU  his  earnings,  with  which 
the  expenses  of  the  home,  including  her  entire  support,  were 
paid,  the  agreement  does  not  show  such  a  contractual  relation 
as  to  deprive  her  of  compensation  as  a  dependent  under  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  but  rather  the 
support  was  furnished  in  recognition  of  a  moral  obligation,  and 
she  was  entitled  to  compensation  as  a  total  dependent,  even 
though  she  may  have  been  able  to  work  for  others  and  support 
herself.  In  re  Lanman,  636,  640  (2). 

78.  Workmen^a  Compensation  Act,  —  Right  to  Compensation. — 
Niece. — Where  a  deceased  employe's  niece,  who  was  a  minor 
and  whose  home  was  with  her  parents,  stayed  with  deceased 
the  greater  portion  of  each  week  for  several  years  when  school 
was  in  session  as  a  matter  of  convenience,  the  mere  fact  that 
during  such  time  deceased  g^ratuitously  furnished  her  board, 
some  of  her  clothes  and  some  of  her  school  supplies  did  not 
make  her  a  dependent  on  him  within  the  meaning  of  the  Work- 
men's Compensi^tion  Act,  Acts  1915  p.  892. 

In  re  Lanman,  636,  643  (3). 

79.  Workmen^a  Compensation  Act. — Relationship  of  Master  and 
Servant.--^ufficiency  of  Evidence, — In  a  proceeding  for  com- 
pensation under  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  evidence  that  a  contractor  engaged  a  farmer  to  do  haul- 
ing at  odd  times  when  not  busy  on  lus  farm,  the  contractor 
stating  at  the  time  of  employment  that  he  would  be  away  part 
of  the  time  and  that  he  wanted  somebody  to  look  after  the 
hauling  and  take  it  off  his  mind,  and  while  at  work  on  the  job 
the  farmer  saw  the  contractor  on  only  one  occasion,  and  the 
latter  never  gave  any  directions  in  reference  to  the  work,  except 
that  he  wanted  the  goods  delivered,  and  never  exercised  any 
control  over  the  farmer,  who  was  paid  sixty-five  cents  an  hour 
per  team,  does  not  show  the  relation  of  employer  and  employe, 
but  that  the  farmer  was  an  independent  contractor,  since  the 
contractor  in  employing  him  reserved  no  control  over  the  man- 
ner of  doing  the  work.  Zeitlow  v.  Smock,  643,  653  (10). 

80.  Workmen's  Compensation  Act. — Appeal. — Presenting  QueS" 
turns  for  Review. — Assignment  of  Error.  —  Under  §61  of  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  as  amended 
by  the  act  of  1917,  Acts  1917  p.  154,  the  assignment  of  error 
that  the  award  of  the  full  board  is  contrary  to  law  is  author- 
ized and  is  sufficient  to  present  for  review  on  appeal  both  the 
sufficiency  of  the  facts  found  to  sustain  the  award,  and  the 
sufficiency  of  the  evidence  to  sustain  the  finding  of  facts. 

Zeitlow  y.'Sm^dc,  643,  646,  648  (1). 

81.  Workmen's  Compensation  Act. — Powers  of  Industrial  Board. 
— Rules  of  Procedure. — Section  55  of  the  Workmen's  Compen- 
sation Act,  Acts  1915  p.  392,  providing  that  the  procedure 
thereunder  shall  be  as  summary  and  simple  as  reasonably  may 
be,  and  that,  for  the  purpose  of  carrying  out  the  provisions  of 
the  act,  the  Industrial  Board  may  make  rules  not  inconsistent 
with  it,  empowered  the  board  to  promulgate  a  rule  that  no 
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answer  is  required  and,  if  none  is  filed,  the  allegations  con- 
tained in  the  application,  petition  or  complaint  will  be  deemed 
to  be  denied.  Zeitlow  v.  Smock,  643»  647  (2). 

82.  WorkmerCa  Compensation  Act. — Appeal,  —  Presumptiona. — 
On  an  appeal  from  an  award  by  the  Industrial  Board,  the 
Appellate  Court  will  indulge  every  reasonable  presumption  in 
favor  of  sustaining  the  award,  but,  in  the  absence  of  anything* 
in  the  record  showing  such  fact,  the  presumption  cannot  be 
indulged,  in  favor  of  the  board's  action,  that  a  rule  that  if  no 
answer  is  filed  the  allegations  of  the  petition  would  be  deemed 
to  be  denied  was  made  and  published  by  the  board  and  in  force 
at  the  time  of  the  hearing  of  the  case  appealed. 

Zeitlow  y.  Smock,  643,  647  (3). 

83.  Workm£n*8  Compensation  Act, — Reserving  Grounds  for  JBe- 
view. — Failure  to  File  Answer, — Necessity  of  Objection, — ^In  a 
proceeding  for  compensation  under  the  Workmen's  Compensa- 
tion Act^  Acts  1915  p.  392,  where  both  parties  appeared  before 
the  board  and  the  cause  was  heard  and  determined  without  any 
suggestion  that  no  answer  to  the  complaint  or  petition  had  been 
filed  by  the  employer,  the  petitioner  cannot  take  any  advantage 
of  the  failure  to  answer,  if  an  answer  was  required,  even  under 
the  rules  of  civil  procedure.         Zeitlow  v.  Smock,  643,  647  (4). 

84.  Workmen*8  Compensation  Act, — Proceedings  for  Award, — 
Burden  of  Proof, — ^In  a  proceeding  for  compensation  imder  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  by  an  injured 
servant  against  the  otnployer,  the  burden  is  on  the  petitioner, 
as  in  ordinary  civil  actions,  to  show  each  of  the  facts  necessary 
to  entitle  him  to  the  benefits  of  the  provisions  of  the  act. 

Zeitlow  V.  Smock,  643,  647  (5). 

85.  Workmen's  Compensation  Act, — Appeals, — Presenting  QueS" 
tiofis  for  Review. — Sufficiency  of  Evidence, — Exception  to  Find- 
ing of  Fact. — The  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  does  not  require  or  contemplate  an  exception  to  the 
finding  of  the  Industrial  Board  to  present  the  question  of  the 
sufficiency  of  the  evidence  to  support  the  finding  on  appeal  to 
the  Appellate  Court.  Zeitlow  y.  Smock,  643,  648  (6). 

86.  Workman's  Compensation  Act. — Appeals. — Relation  of  Mas^ 
ter  and  Servant, — Finding  of  Board. — Concliisiveness. — ^In  a 
proceeding  for  compensation  under  the  Workmen's  Compensa- 
tion Act,  Acts  1915  p.  392,  where  the  evidence  as  to  whether 
the  applicant  is  an  employe  is  conflicting,  there  being  evidence 
showing  or  tending  to  show  such  relationship,  it  is  the  exclu- 
sive duty  and  province  of  the  Industrial  Board  to  weigh  the 
evidence  and  draw  any  and  all  reasonable  inferences  therefrom, 
and  its  conclusion  is  final  and  not  subject  to  review,  but  when 
the  evidence  affecting  such  question  is  undisputed  and  is  rea- 
sonably susceptible  of  but  a  single  inference,  the  question  of 
what  relation  is  shown  to  have  existed  is  a  law  question. 

Zeitlow  V.  Smock,  643,  649  (7) . 

87.  Workm^s  Compensation  Act, — Appeals,  —  Relationship  of 
Master  and  Servant, — Question  of  Law. — ^In  a  proceeding  for 
compensation  under  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  if  there  is  no  evidence  showing  the  relation^p  of 
master  and  servant,  or  from  which  such  relationship  may  rea- 
sonably be  inferred,  the  court  on  appeal  must  apply  the  law 
t9  the  facts,  and  hold  as  a  matter  of  law  that  the  relationship 
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is  not  shown,  although  the  Industrial  Board  has  made  a  con- 
trary finding.  Zeitlow  v.  Smock,  643,  649  (8). 

88.  Workmen's  Compensation  Act. — Partial  Dependency. — Evi- 
dence.'-^ueetion  for  Industrial  Board, — In  a  proceeding  for  an 
award  for  the  death  of  a  servant  under  the  Workmen's  Com- 
pensation Act,  Acts  1915  p.  392,  where  the  wife  had  attempted 
to  require  her  husband  to  discharge  his  legfal  obligation  to  sup- 
port his  family,  which  lived  apart  from  him,  but  had  only  been 
partially  successful,  her  efforts  to  some  extent  indicate  a  reli- 
ance on  contributions  from  him  to  aid  her  in  supporting  herself 
and  children,  and  where  for  a  number  of  years  immediately 
preceding  the  husband's  death  his  contributions  to  the  family's 
maintenance  were  irregular  both  as  to  intervals  and  amounts, 
and  the  wife  was  furnishing  the  substantial  means  of  support, 
such  facts  are  not  conclusive  that  a  state  of  dependency  did  not 
exist  and  are  sufficient  to  present  to  the  Industrial  Board  for 
determination  as-  a  question  of  fact  whether  the  wife,  or  chil- 
dren, or  both,  were  partial  dependents. 

In  re  Ca/rroll,  146, 155  (7) . 

89.  Workmen's  Compensation  Act,  —  Dependency,  —  Evidence. — 
Sufficiency. — ^In  a  proceedings  for  an  award  for  the  death  of 
a  servant  under  the  Workmen's  Compensation  Act,  Acts  1915 
p.  392,  evidence,  when  aided  by  proper  deductions,  showing  that 
decedent's  widow  and  children  did  not  live  with  him  for  a 
number  of  years  immediately  preceding  his  death,  that  deceased 
during  such  time  made  contributions  to  his  family,  irregular 
both  as  to  intervals  and  amounts,  and  that  the  wife  was  fur- 
nishing the  substantial  means  of  support,  is  not  sufficient  to 
establish,  as  a  matter  of  law,  that  either  the  wife  or  the  diil- 
dren  were  wholly  dependent  on  decedent  for  support. 

In  re  Ca/rroll,  146, 154  (6) . 

90.  Workmen's  Compensation  Act. — Dependency,  —  Elements. — 
Among  the  elements  that  are  indicative  of  a  state  of  depend- 
ency, within  the  Workmen's  Compensation  Act  (Acts  1915 
p.  392),  are  an  obligation  to  support,  the  fact  that  contribu- 
tions have  been  made  to  that  end,  that  the  claimant  in  any  case 
is  shown  to  have  relied  on  such  contributions  and  their  con- 
tinuing, and  the  existence  of  some  reasonable  grounds  as  a 
basis  for  a  probability  of  their  continuance  or  a  renewal  thereof 
if  interrupted,  although  it  is  not  necessary  to  a  state  of  de- 
pendency that  all  of  such  elements  must  exist,  but,  as  a  rule, 
subject  to  certain  exceptions,  the  fact  that  contributions  have 
been  made  is  an  essential  element  of  dependency  within  the 
meaning  of  the  act.  In  re  Carroll,  146, 154  (5), 

91.  Workmen's  Compensation  Act,  —  Dependent,  —  Generally,  a 
dependent  within  the  meaning  of  workmen's  compensation  acts, 
is  one  who  looks  to  another  for  support,  or  is  in  fact  dependent, 
or  relies  on  another  for  the  reasonable  necessities  of  life,  and 
in  determining  dependency  the  inquiry  should  not  be  confined 
to  the  question  whether  the  family  of  the  deceased  workman 
could  have  supported  life  without  any  contributions  from  him, 
or  whether  such  contributions  were  absolutely  necessary  to  the 
reasonable  maintenance  of  the  family,  but  rather  the  inquiry 
should  include  the  question  whether  his  contributions  were 
looked  to,  depended  and  relied  on,  in  whole  or  in  part,  by  the 
family  for  means  of  reasonable  support. 

In  re  Carroll,  146,  153  (4) . 
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92.  Workmen's  Compenaation  Act,  —  Dependency,  —  Burden  of 
Proof, — ^In  a  proceedings  under  the  Workmen's  Compensation 
Act,  Acts  1915  p.  892,  by  one  seeking  an  award  as  a  dependent, 
the  burden  is  on  the  claimant  to  establish  by  evidence  the  facts 
showing  dependency.  In  re  Carroll,  146, 153  (3). 

93.  Workmen's  Compensation  Act,  —  Dependency.  —  Question  of 
Fact  and  Law. — Appeal, — Questions  of  dependency,  as  the  term 
is  used  in  the  Workmen's  Compensation  Act  (Acts  1915  p.  392), 
are,  where  no  conclusive  presumption  of  dependency  arises  un- 
der the  act,  mixed  questions  of  law  and  fact,  and  it  is  the 
exclusive  province  of  the  Industrial  Board  to  determine  the 
facts  and  draw  legitimate  inferences  therefrom  and  to  deter- 
mine in  the  first  instance  from  the  facts  and  inferences  whether 
dependency  exists,  but  the  action  of  the  board  in  the  latter 
respect  is  reviewable  by  the  Appellate  Court  when  an  appeal  is 
taken  under  §61  of  the  act  In  re  Carroll,  146, 153  (2). 

94.  Workmen's  Compensation  Act, — Determination  of  CompensOf 
tion  to  Partial  Dependent, — Under  the  Workmen's  Compensa- 
tion Act,  Acts  1916  p.  392,  in  determining  the  amount  of  com- 
pensation to  be  paid  a  partial  dependent,  the  inquiry  respecting 
the  amount  contributed  by  tiie  deceased  employe  to  sudi  par^ 
tial  dependent  is  not  limited  to  the  time  of  the  injury,  but  the 
entire  period  during  which  contributions  were  made  may  be 
considered.  In  re  Carroll,  146,  156, 157  (9)  • 

95.  Workmen*s  Compensation  Act, — Construetum, — Dependents. 
— Presumptions, — Under  §38  of  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  providing  that  a  wife  living  with  a  hus- 
band at  the  time  of  his  death,  and  a  child  under  the  age  of 
eighteen  living  with  a  parent  at  the  time  of  his  or  her  death, 
there  being  no  surviving  parent,  shall  be  conclusively  presumed 
to  be  wholly  dependent  for  support  upon  deceased,  but  in  all 
other  cases  dependency  shall  be  a  question  of  fact,  a  wife  or 
child  or  both  may  be  conclusively  presumed  to  be  wholly  de- 
pendent, or,  on  inquiry  into  the  facts,  may  be  found  to  be  either 
wholly  or  partially  dependent,  and  where  the  situation  exists 
that  gives  rise  to  the  presumption  that  the  wife  or  child  is 
wholly  dependent,  there  can  be  no  further  inquiry,  regardless 
of  what  the  real  facts  are,  but,  in  order  that  such  situation 
may  arise  in  favor  of  a  wife,  she  must  be  living  with  her  hus- 
band at  the  time  of  his  death,  and  in  order  that  such  conclusive 
presumption  may  be  indulged  in  favor  of  a  child,  it  must  be 
less  than  eighteen  years  of  age,  must  be  living  with  the  parent 
at  the  time  of  his  death,  and  there  must  be  a  surviving  parent 
either  conclusively  presumed  to  be  wholly  dependent  or  found 
to  be  either  wholly  or  partially  dependent. 

In  re  Carroll,  146, 151  (1). 

96.  Workmen's  Compensation  Act,  —  Construction,  —  The  Work- 
men's Compensation  Act,  Acts  1915  p.  392,  includes  employes 
in  all  industrial  pursuits,  except  those  expressly  exempted  by 
§9  of  the  act.  In  re  Boyer,  408,  411  (2). 

97.  Workmen's  Compensation  Act, — Constru^^tvon, — Scope, — Farm 
or  Agricultural  Laborers, — One  employed  as  a  separator  man 
on  a  threshing  outfit  that  travels  from  farm  to  farm  and  is 
owned  and  operated  as  a  business  is  not  a  farm  or  agricultural 
laborer  within  the  meaning  of  §9  of  the  Employers'  Liability 
Act,  Acts  1915  p.  392,  which  exempts  such  laborers  from  the 
benefits  of  the  act.  In  re  Boyer,  408,  411  (3). 
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98.  Worknien*8  Compe^naatixyn  Act.  —  Construction.  —  Permanent 
Partial  Disability. — Loss  or  Impairinent  of  Member. — Where,  in 
an  accident,  an  employe  suffers  the  loss  of  a  member  or  the 
destruction  of  a  physical  sense  for  which  provision  is  specific- 
ally made  by  §31  of  the  Workmen's  Compensation  Act,  Acts 
1915  p.  392,  or  suffers  an  injury  resulting  in  permanent  partial 
disability  for  which  provision  is  not  specifically  made  by  that 
section,  compensation  must  be  awarded  under  such  section,  and, 
when  so  awarded  it  is  in  lieu  of  all  other  compensation  for  the 
particular  permanent  partial  disability,  but  the  section  does  not 
by  its  terms  exclude  compensation  for  other  injuries  sustained 
in  the  same  accident  for  which  provision  is  made  by  other  sec- 
tions of  the  act,  nor  does  it  purport  to  cover  cases  of  the  loss 
of  two  or  more  members  of  a  particular  class,  unless  the  injury 
results  only  in  a  permanent  partial  disability. 

In  re  DentovrGood,  426,  430  (1). 

99.  Workmen* 8  Compensation  Act.  —  Compensation  for  Concur- 
rent Disabilities, — Paryment,— Consecutive  Running  of  Periods. 
— Where  an  employe  is  entitled  to  compensation,  under  the 
Workmen's  Compensation  Act,  Acts  1915  p.  392,  for  a  perma- 
nent partial  disability,  governed  by  §31,  and  also  for  tempo- 
rary total  disability,  under  §29,  the  injuries  being  sustained  in 
the  same  accident,  compensation  should  be  awarded  at  the  rate 
of  fifty-five  per  cent,  of  the  average  weekly  wages,  and  the 
periods  should  run  consecutively,  but  not  to  extend  beyond  500 
weeks,  and  the  total  amount  of  compensation  should  not  exceed 
|5,000.  In  re  DentonrGood,  425,  438  (3). 

100.  Workmen^s  Compensation  Act. — Compensation. — Tempora/ry 
Total  Disability  and  Permanent  Partial  Disability. — Where  an 
employe,  in  one  accident,  suffers  an  injury  producing  a  perma- 
nent partial  disability,  such  as  the  loss  of  an  arm  or  impair- 
ment in  its  use,  and  also  a  distinct  injury  resulting  in  tempo- 
rary total  disability,  neither  §31  of  the  Workmen's  Compensa- 
tion Act,  Acts  1915  p.  392,  governing  awards  of  compensation 
for  permanent  partial  disability,  nor  any  other  provision  of  the 
act,  bars  the  injured  employe  from  obtaining  additional  com- 
pensation for  temporary  total  disability,  as  provided  in  §29. 

In  re  Denton-Good,  426,  431  (2). 

101.  Workmen's  Compensation  Act.  —  Construction.  —  Prosecu- 
tions. —  Venue.  —  Section  69  of  the  Workmen's  Compensation 
Act,  Acts  1915  p.  392,  making  it  a  misdemeanor  for  an  em- 
ployer accepting  the  compensation  provisions  of  the  law  to  fail 
to  file  with  the  Industrial  Board,  from  time  to  time,  evidence 
of  his  compliance  with  certain  requirements  of  the  act,  requires 
that  such  evidence  be  deposited  with  the  Industrial  Board,  the 
ofiices  of  which  are,  under  §54,  in  Indianapolis,  Marion  county, 
and  the  venue  of  all  prosecutions  to  impose  the  fine  provided  in 
§69  is  in  such  county,  since  an  offense  involving  an  act  of  omis- 
sion is  committed  where  the  act  should  have  been  done. 

In  re  Industrial  Board,  550,  551,  552  (1). 

MECHANICS'  LIENS— 

1.  Notice. — Requisites  and  Sufficiency. — A  notice  of  intention  to 
hold  a  mechanic's  lien,  in  substantial  conformity  with  the 
statute,  is  sufiicient,  and  errors  in  respect  to  matters  not  re- 

VoL.  65—49 


770  INDEX^ 

MECHANICS'  LIENS— Continued. 

Suired  to  be  included  in  the  notice  will  not  invalidate  or  defeat 
he  lien.       Cline  v.  Indianapolia  Mortar,  etc,  Co.,  383,  388  (3) . 

2,  Notice, — Requi8ite8  and  Sufficiency. — Statute, — Under  §8297 
Bums  1914,  Acts  1909  p.  295,  providing  that  any  person  wish- 
ing to  acquire  a  mechanic's  lien  shall  file  a  notice  of  his  in- 
tention to  hold  a  lien,  setting  forth  the  amount  claimed  and 
giving  a  substantial  description  of  the  land,  a  notice  of  inten- 
tion to  hold  a  mechanic's  lien  need  not  state  by  whom  the  claim 
is  owing.  (Windfall  Natural  Gaa,  eU.,  Co.  v.  Roe  [1908],  42 
Ind.  App.  278,  disapproved.) 

Cline  y.  Indianapolis  Mortar,  etc,  Co.,  383,  386,  387  (1). 

8.  Notice. — Requieites  and  Sufficiency. — ^A  notice  of  intention  to 
hold  a  mechanic's  lien,  addressed  to  the  owners  in  terms,  "You 
are  hereby  notified  that"  plaintiff  ''intend  to  hold  a  mechanic's 
lien  on  the  following  property,"  describing  it,  ''as  well  as  upon 
the  house  recently  erected  thereon  by  the"  owners  and  the  con- 
tractor, setting  forth  the  amount,  "for  work  and  labor  done, 
and  materials  furnished  by  us  in  the  erection  and  construction 
of  said  house,  which  work  and  labor  done,  and  materials  fur^ 
nished,  and  all  other  improvements,  was  done  and  furnished 
by  us  at  your  special  request  and  instance  and  within  the  last 
sixty  days"  was  sufficient  under  Uie  statute  (§8297  Bums  1914, 
Acte  1909  p.  295),  though  the  materials  were  actually  fur- 
nished at  the  request  of  the  contractor. 

Cline  v.  Indianapolis  Mortar,  etc.,  Co.,  383,  389  (4). 

4.  Statutes.  —  Construction.  —  Mechanic's  lien  stetutes  must  be 
strictly  construed  in  determining  the  persons  entitled  to  acquire 
and  enforce  such  liens,  but,  being  remedial  in  character,  they 
should  be  liberally  construed  in  favor  of  those  entitled  to  their 
benefits.        Cline  v.  Indianapolis  Mortar,  etc.,  Co.,  383,  387  (2) . 

MEMORANDUM— 

Demurrer,  scope  of  review,  see  Appeal  89. 

MENTAL  CAPAaTY— 

See  Insane  Pebsons. 

MINES— 

Inspection,  see  Master  and  Servant  21-24. 

Injuries  to  miners,  action  under  Employer's   Liability  Act,  see  i 

Master  and  Servant  9. 

MINORS— 

Death  of,  elements  of  damage,  see  Death. 

MISCONDUCT— 

Of  counsel,  review,  see  Appeal  47. 

MORTGAGES— 

Agent's  consent  to  mortgage,  effect  on  company,  see  Insurance  29. 
Purchase  price,  foreclosure,  see  Husband  and  Wife. 
Foreclosure,  time,  stetute,  see  Limitation  of  Actions. 
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1.  Contrueta.  —  Public  Improvements.  —  Validity.  —  Interest  of 
Public  Officer,  —  Statute,  —  In  an  action  by  a  materialman 
against  a  public  improvement  contractor  and  the  surety  on  his 
bond  to  recover  for  materials  furnished  for  use  in  paving  a 
city  street,  an  answer  alleging  that,  at  the  time  the  improve- 
ment was  being  made  and  the  materials  sued  for  were  fur- 
nished, plaintiff  was  a  member  of  the  municipal  common  coun- 
cil, and  that  when  ^e  pavement  was  completed  the  council, 
including  plaintiff,  inspected  the  work  in  behalf  of  the  city, 
and  accepted  it  both  as  to  workmanship  and  materials,  does 
not  aver  facts  sufficient  to  show  that  the  sale  of  materials 
upon  which  the  action  is  predicated  was  in  violation  of  §8648 
Bums  1914,  Acts  1907  p.  538,  providing  that  no  member  of 
the  common  council  of  a  city  shall  be  interested  in  any  con- 
tract with  the  city  in  any  matter  by  which  any  indebtedness 
is  created  or  approved,  and  that  such  contract  shall  be  abso- 
lutely void.  Kerr  v.  State,  ex  reL,  102, 105  (1). 

2.  Contracts,  —  Public^  Improvements,  —  Validity,  —  Interest  of 
Public  Officer, — Public  Policy, — That  a  member  of  a  municipal 
common  council  sold  materials  to  a  contractor  to  be  used  in  a 
public  improvement,  and  that  the  common  council  inspected  the 
work  when  completed  in  behalf  of  the  city  and  accepted  the 
same,  is  not  sufficient  to  render  the  contract  for  the  sale  of 
materials  unenforceable  as  being  in  contravention  of  public 
policy,  in  the  absence  of  a  showing  that  the  councilman  had 
any  interest  in  the  improvement  contract  either  at  the  time  of 
its  execution  or  thereafter,  or  that  the  city  or  public  was  in 
any  way  defrauded  by  reason  of  the  use  of  the  materials  so 
furnished.  Kerr  v.  State,  ex  reL,  102,  105  (2) . 

8.  Collision  on  Streets^ — Proximate  Cause, — Violation  of  Statute 
or  Ordinance, — ^Where  plaintiff,  driving  an  automobile,  negli- 
gently crossed  a  city  street  intersection  at  a  speed  of  eight 
miles  an  hour  in  violation  of  both  a  statute  and  a  city  ordi- 
nance, it  does  not  conclusively  follow  that  such  violation  was 
the  proximate  cause  of  plaintiff  colliding  with  a  telephone  pole 
in  attempting  to  avoid  being  struck  by  defendant's  car,  where 
the  position  of  plaintiff's  automobile  at  the  time  of  the  acci- 
dent would  not  have  been  substantially  different  had  she  pro- 
ceeded at  the  rate  of  speed  fixed  by  the  statute  or  ordinance. 

Mayer  V.  Mellette,  54,  63  (8). 

4.  Streets, —  Use  at  Intersections, —  Negligence, —  Violation  of 
Statute  or  City  Ordinance, — One  driving  an  automobile  across  a 
street  intersection  at  a  speed  of  eight  miles  an  hour  in  viola- 
tion of  §10465  Burns  1908,  Acts  1907  p.  558,  or  an  ordinance 
of  the  city  of  Indianapolis,  is  guilty  of  negligence. 

Mayer  V.  MelletU,  54,  63  (7) . 

5.  Streets, — Priority  of  Right  to  Use  at  Street  Intersections, — 
The  driver  of  an  automobile,  much  closer  to  a  street  intersec- 
tion than  another  driver,  apparently  had  the  right  of  wa^, 
there  being  no  ordinance  or  regulation  to  the  contrary,  and,  in 
the  absence  of  an  indication  that  it  was  imprudent  to  do  so, 
she  was  authorized  to  go  forward. 

Mayer  V.  Mellette,  54,  59  (2). 

6.  Streets, — Use  at  Intersections, — Right  of  Parties, — Although 
it  is  the  general  rule  that  when  two  automobiles  are  approach- 
ing a  street  crossing  the  one  nearest  thereto  has  the  right  of 
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"way,  if  the  situation  is  such  as  to  impress  a  reasonably  pru- 
dent person  that  a  collision  will  occur  unless  the  driver  having 
the  right  of  way  stops  his  car,  it  is  his  duty  to  do  so  rather 
than  to  enter  the  intersecting  street. 

Mayer  v.  Mellette,  54,  59  (3) . 

NEGLIGENCE— 

See  also  Carriers  5-9;  Damages;  Muniofal  Corforatioms  3-5; 
Railroads;  Street  Raiusoads. 

1.  Collision'  on  Streets.  —  Contributory  Negligence.  —  Sudden 
Peril.-^are  Required. — Where  one  about  to  drive  an  automo- 
bile into  a  street  intersection  is  suddenly  confronted  with  the 
peril  of  an  impending  collision  with  another  car  driven  at  a 
negligent  and  reckless  rate  of  speed,  he  is  not  guilty  of  con- 
tributory negligence  if  his  conduct  under  the  circumstances 
and  in  view  of  the  emergency  is  that  of  a  person  of  ordinary 
prudence.  Mayer  v.  Mellette,  54,  60  (4). 

2.  Collision  on  Streets. — Contributory  Negligence. — Jury  Owss-- 
tion. — In  an  action  for  injuries  to  the  driver  of  an  automobile 
sustained  in  a  collision  at  a  street  intersection,  answers  to 
interrogatories  showing  that  plaintiff,  a  woman,  was  driving 
west  toward  the  crossing  and  that  defendant's  car  was  being 
driven  north  toward  the  same,  that  when  plaintiff  was  about 
to  turn  into  the  intersecting  street  at  a  speed  of  eight  miles 
an  hour  she  looked  to  the  north  and  saw  defendant's  car  about 
100  feet  away  approaching  the  crossing  at  a  spNeed  between 
thirty-five  and  forty  miles  an  hour,  that  plaintiff  began  to 
turn  southward  as  she  entered  the  cross  street,  and,  in  at- 
tempting to  avoid  a  collision  with  the  other  car,  increased  the 
speed  of  her  automobile  and  ran  into  a  telephone  pole,  present 
a  case  for  the  jury  on  the  issue  of  contributory  negligence. 

Mayer  v.  Mellette,  54,  60  (5). 

3.  Collisian  on  Streets. — Evidence. — Sufficiency. — In  an  action  by 
an  automobile  driver  for  damages  resulting  from  a  collision 
with  a  telephone  pole,  alleged  to  be  due  to  the  negligence  of 
the  driver  of  another  car,  evidence  showing  that  as  plaintiff, 
a  woman,  was  proceeding  toward  a  street  crossing  from  the 
east  at  a  speed  of  eight  miles  an  hour  she  saw  defendant  about 
lOO  feet  southward  approaching  the  intersection  at  a  speed  of 
thirty-five  to  forty  miles  an  hour,  that  defendant's  car  was 
headed  directly  toward  that  of  plaintiff  as  she  was  making  the 
turn  into  the  cross  street,  that  plaintiff,  in  an  attempt  to 
avoid  a  collision,  increased  the  speed  of  her  car  and  drove  it 
into  a  telephone  pole,  and  that  immediately  thereafter  defend- 
ant returned  and  assumed  responsibility  for  the  accident,  stat- 
ing that  he  was  driving  too  fast,  is  sufficient  to  sustain  a  ver- 
dict for  plaintiff.  Mayer  v.  Mellette,  54,  61  (6). 

4.  Duty  to  Use  Due  Care. — Where  a  duty  to  exercise  reasonable 
care  is  shown  to  exist,  a  failure  to  exercise  such  care  is  negli- 
gence. 

Indiana  Union  Traction  Co.  v.  Hiatt,  Admr.,  233,  241  (2). 

5.  Duty  of  Exercising  Reasonable  Care. — A  charge  of  negli- 
gence may  not  be  sustained  except  as  based  upon  a  failure  to 
exercise  reasonable^  care. 

Free  V.  Home  Telephone  Co.,  9, 15  (1). 

6.  Imputed  Negligence. — Employer  and  Employe. — ^Where  a  rail*- 
road  company  switched  cars  in  an  elevator  yard  with  ^owledge 
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that  it  was  customary  for  workmen  employed  at  the  elevator, 
in  going  from  one  building  to  another,  to  pass  between  cars 
standing  on  the  tracks,  though  it  may  have  been  the  duty  of 
the  elevator  company  to  warn  its  employes  of  the  danger  of 
passing  between  cars,  its  failure  to  do  so  would  not  excuse  the 
negligence  of  the  railroad  company. 

Dean,  Admc.,  v.  Cleveland,  etc.,  R,  Co.,  225,  231  (3). 

7.  Instructions. — ReasoncLble  Care. — Jury  Question. — ^In  an  ac- 
tion for  the  death  of  a  traveler  who,  while  attempting  to  go 
around  a  train  blocking  a  highway  crossing,  was  run  down 
by  a  train  on  another  track,  a  requested  instruction  that  if 
there  were  three  routes,  any  of  which  decedent  could  have 
taken  in  passing  around  the  obstructed  train,  one  dangerous 
and  the  other  two  safe,  decedent  was  guilty  of  contributory 
negligence  if  he  took  the  dangerous  way,  was  properly  refused 
because  it  invaded  the  province  of  the  jury,  it  being  for  the 
jury  to  determine  from  all  the  circumstances  whether  taking 
the  dangerous  way  was  negligence. 

Chicago,  etc.,  R.  Co.  v.  Hunter,  Admx.,  158, 172  (6). 

8.  Proof. — Res  Ipsa  Loquitur. — Applicability. — Although  there 
are  instances  where  the  proof  of  negligence  sufficient  to  make 
a  prima  facie  case  under  the  doctrine  of  res  ipsa  loquitur  may 
be  supplied  by  a  presumption  arising  from  the  occurrence  of 
the  injury,  in  such  cases  it  must  appear  that  the  instrumental- 
ity which  inflicted  the  injury  was  in  control  of  the  defendant, 
subject  to  his  use  and  inspection,  and  that  the  accident  was 
one  which  in  the  ordinary  experience  of  mankind  would  not  have 
h^^pened  except  for  the  negligence  of  the  defendant  or  of 
others  for  whose  negligence  he  is  legally  responsible,  and,  if 
the  injury  might  have  resulted  from  any  one  of  many  causes, 
the  complaining  party  must  exclude  by  a  fair  preponderance  of 
the  evidence  the  operation  of  those  causes  for  which  the  de- 
fendant is  under  no  legal  obligation. 

Looney  v.  Prest-O-Lite  Co.,  617,  622  (3). 

NEGOTIABLE  INSTRUMENTS— 

See  Bills  and  Notes. 

NEW  TRIAl^ 

See  Appeal  11,  14,  23,  25,  36,  43,  49,  53,  85. 

1.  Grounds. — Action  on  Contract. — Excessive  Damages.-^That 
the  damages  assessed  are  excessive  is  not  a  ground  for  a  new 
trial  in  an  action  on  contract. 

Kerr  v.  State,  ex  rel.,  102,  108  (5). 

2.  Grounds. — Error  in  Amount  of  Recovery. — The  mere  fact 
that  a  verdict  is  for  an  amount  greater  than  asked  in  the  com- 
plaint is  not  available  as  a  ground  for  new  trial,  if  in  fact  the 
evidence  entitles  plaintiff  to  the  amount  found  by  the  verdict 

Aufderheide,  Trustee,  Y.  Hewa/rd,  286,  289  (6). 

8.  Grounds. — Excessive  Damages. — ^In  an  action  for  wrongful 
death,  where  there  is  some  evidence  to  warrant  the  amount  of 
recovery,  and  nothing  to  indicate  that  the  jury  acted  from 
prejudice,  partiality  or  corruption,  it  was  not  error  for  the 
trial  court  to  deny  new  trial  on  the  ground  of  excessive  dam- 
ages. Pere  Marquette  R.  Co.  V.  Chadwick,  95,  101  (5). 
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4.  Motion. — Waiver  by  Filing  Motion  in  Arrest  of  Judgment, — 
A  motion  in  arrest  of  judgment  filed  before  the  motion  for  a 
new  trial  waives  the  latter,  hence  a  motion  for  a  new  trial 
filed  after  a  motion  in  arrest  of  judgment  is  of  no  eifect  and 
presents  no  question  for  consideration  on  appeal. 

Treloar  v.  Harria,  22,  23  (1). 

5.  Motion  for, — Time  for  Filing, — Statute. — ^Under  §587  Bums 
1914,  Acts  1913  p.  848,  providing  that  application  for  a  new 
trial  may  be  made  at  any  time  within  thirty  days  from  the 
time  the  verdict  or  decision  is  rendered,  but,  if  the  term  of  court 
is  adjourned  before  the  expiration  of  the  thirty-day  period,  the 
motion  may  be  filed  in  the  office  of  the  clerk  of  the  court,  and 
not  afterwards,  where  the  term  at  whidi  judgpnent  was  ren- 
dered adjourned  and  a  new  term  convened  .within  the  thirty- 
day  period,  the  motion  for  new  trial  was  properly  filed  with 
the  court,  the  proviso  for  filing*  with  the  derk  applying  only 
when  the  motion  is  filed  during*  vacation  and  within  the  thirty 
days  allowed  by  the  statute.  AUen  v.  Powell,  601,  604  (1). 

NOTARIES— 

Foreign,  certificates,  sufficiency,  see  Acknowledgment. 

NOTICE— 

See  Appeal  8-10,  12,  91;  CARRnnis  10,  11;  Dismissal  and  Non- 
suit; Mechanics'  Liens. 

Judicial,  court  records,  see  Evidence  6,  7. 

NUISANCE—  ♦ 

What  constitutes,  see  Death  2,  5. 

OFFICERS— 

Public,  interest  in  public  contract,  effect,  see  Municipal  Corfora- 
TIONS  1,  2. 

OPINIONS— 

See  Evidence  8,  9. 

ORDINANCES— 

Violation  of,  negligence,  proximate  cause,  see  Municipal  Cor- 
porations 3. 

PARENT  AND  CHILD— 

Death  of  minor,  elements  of  damage,  see  Death. 

Dependency  of  parent,  workmen's  compensation,  see  Master  and 
Servant  47-53. 

PAROL  CONTRACTS— 

See  CoNiHACTS  6. 

PARTIES— 

Final  judgment,  parties  affected,  see  Judgment  5. 

On  appeal,  see  Appeal  5-10. 

Plaintiffs,  interest,  statute,  see  Insurance  42. 
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PASSENGERS— 

See  Cabriers;  RAiiJU>ADa  10,  11. 

PERSONAL  INJURIES— 

See  Damages;  Master  and  Servant;  Railroads;  Street  Railt 

ROADS. 

PLEADING— 

Pleading  in  particular  actions,  see  also  the  specific  topics. 
Review  of  rulings  on,  see  Appeal  77,  80. 
Complaint,  amendment,  presumption,  see  APPEAL  50. 
Sufficiency  of  complaint,  assignment  of  error,  see  APPEAL  17. 

1.  Complaint. — Requisites, — Avoiding  Defense. — ^Where  the  facts 
pleaded  show  a  cause  of  action,  and  also  a  defense  thereto,  the 
complaint  is  insufficient  unless  it  also  contains  other  averments 
which  avoid  such  defense. 

Continental  Ins.  Co,  v.  Bair,  502,  511  (3). 

2.  Complahit. — Requisites. — ^A  complaint  must  state  the  cause  of 
action  in  certain  and  direct  terms,  sufficient  to  fuUy  inform  the 
defendant  of  what  he  is  called  upon  to  meet,  but  need  not 
elaborate  details  which  are  not  essential  to  that  end. 

Carter  V.  Riehart,  255,  260  (3). 

8.  Complaint. —  Admissions. — Suffideney. —  A  complaint  which 
merely  alleges  that  certain  relatives  of  one  mentally  incom- 
petent removed  her  from  one  state  to  another  for  the  purposes 
of  care  and  medical  attention,  does  not  admit  that  such  relatives 
changed  her  domicil.  Haywa/rd  v.  Hayward,  440,  469  (19). 

4.  CompladnL — Pleading  Conclusions. — ^In  an  action  for  the  death 
of  a  factory  employe  hased  on  the  Employer's  Liability  Act 
(§§8020a-8020k  Bums  1914,  Acts  1911  p.  145),  a  conclusion  in 
the  complaint  *'that  said  injury  to  said  decedent  was  caused 
directly  by  the  obedience  of  said  decedent  to  the  order  gV'  a 
foreman,  was  sufficiently  supported  by  averments  of  fact  that 
defendant's  foreman  had  charge  of  the  work  and  that  he  or- 
dered decedent  to  place  a  line  of  telephone  wire  on  the  joists 
and  ceiling  of  a  factory  room  across  a  line  shaft  and  over  an 
unguarded  shaft  coupling,  which  was  revolving  at  a  high  rate 
of  speed,  and  that  in  conforming  to  such  order  decedent  was 
caught  by  the  coupling  and  received  the  injury  resulting  in 
death.  Indiana  Mfg.  Co.  v.  CoughXin,  Admr.,  268,  278  (5). 

5.  Complaint. — Pleading  Conclusions. — ^In  an  action  for  the  death 
of  a  factory  employe  caught  by  a  defective  coupling  on  a  line 
shaft  while  engag^ed  in  the  installation  of  a  telephone  system, 
a  complaint  based  on  the  Employer's  Liability  Act  (|§8020a- 
8020k  Bums  1914,  Acts  1911  p.  145),  meets  the  requirements 
of  the  act  by  alleging  facts  showing  that  decedent  was  ordered 
by  his  employer  to  work  at  a  place  made  dangerous  by  its  negli- 
gence, and  while  performing  such  work  as  ordered  and  b^  rea- 
son of  conformance  to  the  order,  decedent  received  the  mjury 
causing  his  death,  and  any  averment,  by  way  of  conclusion, 
with  reference  to  other  employes  being  required  to  work  at 
such  place  was  not  essential  to  the  sufficiency  of  the  pleading, 
and  conclusions  in  the  complaint  that  a  coupling  on  a  line  shaft 
'S^as  unguarded  so  as  to  protect  from  injury  the  employes  of 
defendant  corporation  who  worked  about  the  same''  and  ''that 
in  the  course  of  said  employment  and  in  pursuance  to  the  in- 
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structions  of  said  defendant,  decedent  was  on  said  day  en- 
gagred  in  putting  up  a  system  of  telephone  wires  in  defendant's 
said  factory  in  the  vicinity  of  said  shaft  coupling/'  were  suffi- 
ciently supported  by  averments  of  fact  showing  llie  character 
of  the  work  which  defendant  required  of  decedent,  the  nature 
of  the  order  and  directions  given  to  decedent  by  defendant,  that 
in  conforming  to  such  order  and  directions  decedent  was  re- 
quired to  be  and  was,  in  fact,  brought  in  close  proximity  to  the 
coupling,  and  that  the  coupling  was  imguarded  and  was  in 
motion  when  decedent  was  directed  to  do  the  work  which 
brought  him  in  contact  with  it. 

Indiana  Mfg.  Co,  V.  Coughlin,  Admr.^  268,  277  (4). 

6.  Complaint. — Pleading  Conclusions. — ^In  an  action  for  the  death 
of  a  servant  caused  by  a  defective  coupling  on  a  line  shaft  in 
defendant's  factory,  conclusions  in  the  complaint  ^that  to  com- 
ply with  the  orders  and  directions  of  said  defendant  then  and 
there  given  to  decedent  it  was  necessary  for  said  decedent  to 
and  he  did  go  close  alongside  of  and  over  said  shaft  coupling," 
and  "that  said  unguarded  shaft  coupling  was  at  a  place  where 
workmen  of  said  defendant,  including  decedent,  were,  at  the 
time  of  the  placing  of  said  telephone  wires,  rehired  to  go," 
were,  in  so  far  as  they  were  material,  sufficiently  supported 
by  averments  of  fact  that  defendant  directed  that  the  wire  be 
placed  on  the  joists  and  ceiling  of  the  factory  room  along  the 
line  shaft  approximately  two  feet  over  a  rapidly  revolving  shaft 
coupling  which  defendant  had  negligently  failed  to  guaiti,  and 
that  the  employment,  as  directed  by«  defendant,  brought  the 
decedent  alongfside  and  over  the  coupling. 

Indiana  Mfg.  Co.  Y.  Coughlin^  Admr.,  268,  276  (3). 

7.  Complaint. — Pleading  Conclusions. — ^In  an  action  for  the  death 
of  a  servant  caused  by  a  defective  coupling  on  a  line  shaft  in 
defendant's  factory,  a  conclusion  in  the  complaint  "that  in  the 
course  of  said  employment  and  in  compliance  with  instructions 
given  by  said  defendant  corporation  to  said  decedent,  said  de- 
cedent was,  on  said  day,  engaged  in  putting  up  a  system  of 
telephone  wire  in  defendant's  said  factory"  was  sufficiently 
supported  by  averments  of  fact  that  defendant  directed  that 
the  wire  be  placed  on  the  joists  and  ceiling  of  the  factory  room 
through  a  course  along  the  line  shaft  within  a  space  of  ap- 
proximately two  feet  over  the  shaft  coupling,  and  that  the 
employment,  so  directed,  brought  decedent  alongside  of  and 
over  the  alleged  defective  coupling. 

Indiana  Mfg.  Co.  v.  Coughlin,  Admr.,  268,  276  (2). 

8.  Cross-Complaint. — Failure  to  Answer. — Waiver. — ^In  an  ac- 
tion against  several  defendants  on  a  note,  where  defendant  in- 
dorsers  sought  by  cross-complaint,  to  which  no  answer  was 
filed,  to  charge  the  remaining  defendant  with  being  primarily 
liable,  and  the  trial  court  and  the  parties  proceeded  on  the 
theory  of  determining  the  rights  of  the  defendants  as  between 
themselves  as  well  as  their  liability  to  the  holder,  the  indorsers 
by  so  proceeding  waived  answer  to  their  cross-complaint,  and 
it  will  be  regarded  on  appeal  as  having  been  put  at  issue  by 
an  answer  of  general  denial.        Hedges  v.  Mehring,  586, 6d7  (5) . 

9.  General  Denial. — Evidence  Admissible. — ^In  an  action  to  re- 
cover on  a  promissory  note,  all  the  facts  pleaded  in  plaintiff's 
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reply  tending  to  contradict  defendant's  claim  that  she  is  surety 
for  her  husband  were  admissible  under  the  general  denial. 

Trinkle  v.  Ladoga  Building,  etc.,  Assn,,  415»  423  (4). 

10.  AnawerSd — Allegations  in  Petition. — Admission  by  Failure  to 
Traverse, — Facts  alleged  in  a  petition  for  distribution  of  a  de- 
cedent's estate  must  be  taken  as  conceded,  where  not  traversed 
by  answer.    •  Hay  ward  v.  Hay  ward,  Admr.,  440,  446  (1). 

11.  Answer, — Cross^Complaint — What  Constitutes. — In  an  ac- 
tion on  a  note  against  several  defendants,  a  pleading  filed  by 
part  of  the  defendants  setting  up  facts  to  show  that  they  in- 
dorsed the  note  in  due  course  of  business  after  negotiation, 
and  that  anotiier  defendant  was  the  original  maker,  and  which 
sought  to  have  her  property  first  exhausted  to  satisfy  any 
judgment  that  might  be  rendered  on  the  note,  is  a  cross-com- 
plaint, though  denominated  an  answer. 

Hedges  Y.  Mehring,  586  594  (2). 

12.  Theory. —  Sufficiency. —  Where  a  theory  of  a  pleading  has 
been  adopted  by  the  parties,  it^  sufficiency  must  be  determined 
on  appeal  upon  that  theory. 

Indiana  Mfg.  Co.  v.  Coughlin,  Admr.,  268,  278  (6). 

POLICY— 

See  INSUIUNCE. 

POSSESSION— 

Wrongful,  of  deed,  effect  in  passing  title,  see  Deeds. 

PREMIUMS— 

See  Insurance. 

PRESUMPTIONS— 

See  Evidence. 

On  appeal,  see  Appeal  51-56. 

PRINaPAL  AND  AGENT— 

See  also  Contracts  6;  Deeds  3;  Insurance. 

Principals  Liability  to  Third  Persons. — Agent's  Authority. — Evi- 
dence.—  Sufficiency. —  In  an  action  against  an  employer  for 
breach  of  a  contract  to  employ  plaintiff  as  a  part  considera- 
tion for  his  release  of  claims  for  personal  injuries,  evidence 
that  defendants  had  a  liability  insurance  policy  and,  in  ac- 
cordance with  its  provisions,  notified  the  insurer  of  tiie  acci- 
dent, that  its  agent  negotiated  a  settlement  with  plaintiff  for 
his  injuries,  obtaining  a  written  release  from  him  for  all  claims 
for  damages  on  the  promise  that  he  would  be  re-employed,  that 
the  employer  accepted  the  release  and  subsequently  interposed 
it  as  a  defense  to  plaintiff's  action  for  his  injuries,  and  that 
defendants,  when  informed  by  plaintiff  that  he  was  to  be  re- 
employed as  a  part  consideration  for  the  execution  of  the  re- 
lease, assured  him  that  he  would  be  given  employment,  was 
sufficient  to  warrant  a  finding  by  the  jury  that  the  insurer's 
agent  had  authority  to  represent  defendants  in  making  the 
settlement.  Carter  v.  Richa/rt,  255,  263,  265  (6) . 
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PBINOPAL  AND  SURETY-^ 

See  also  Bills  and  Notes;  Husband  and  Wife;  Judgment  4. 

Recognizance  bonds,  release  of  sureties,  surrender  of  principal, 
costs,  see  Bail;  Bastabds. 

Suretyship, — Nature  of  Obligatioru — ^A  surety  is  one  who  be- 
comes bound  simply  for  the  accommodation  of  his  principal 
and  receives  no  consideration  for  the  favor  he  bestows,  the 
test  of  suretyship  being  the  receipt  of  the  consideration. 

TrinJUe  v.  Ladoga  BuUding,  etc,  Assiu,  415,  422  (1) . 

PROCESS— 

Service, — Necessity^ — Cross-ComplainL'^^ln  an  action  against  sev- 
eral defendants  on  a  note,  where  the  question  of  suretyship  is 
presented  by  several  defendants  by  cross-complaint,  such  issue 
may  be  determined  at  the  trial  of  the  principal  cause,  as  to 
all  parties  in  court  on  the  complaint,  without  new  process 
issued  on  the  cross-complaint,  it  being  the  duty  of  such  parties 
to  take  notice  thereof  without  summons,  and  where  they  actu- 
ally participate  in  the  trial  of  the  case,  either  with  or  without 
answer  to  the  cross-complaint,  they  are  bound  by  the  judgment 
thereon.  Hedges  V.  Mehring,  586,  595  (3). 

PROMISSORY  NOTES— 

See  Bills  and  Notes. 

PROXIMATE  CAUSE— 

See  Municipal  Corporations  3. 

PUBLIC  IMPROVEMENTS— 

See  Bridges;  Municipal  Corporations. 

PUBLIC  POLICY— 

Contracts,  interest  of  public  officer,  see  >fUNiciPAL  Corpora- 
tions 2. 

QUIETING  TITLE— 

See  Judgment  1. 

Estoppel  to  assert  title,  see  Estoppel  4. 

RAILROADS— 

See  also  Carriers;  Death;  Negligence  6,  7;  Street  Railroads. 

1.  Crossings. — Blocking  with  Trains, — Statute, — ^Althoug^h  §2671 
Bums  1914,  Acts  1905  p.  747,  makes  it  a  misdemeanor  for 
one  in  charge  of  a  freight  train  to  allow  it  to  stand  without 
an  opening  therein  across  a  highway,  it  also  imposes  a  duty 
on  the  railroad  company  not  to  block  highway  crossings  with 
freight  trains  or  cars. 

Chicago,  etc,  R,  Co.  v.  Hunter,  Admz,,  158,  169  (3). 

2.  Crossing  Accidents. —  Obstructing  Crossing. —  Duty  to  Give 
Signals  of  Approach  of  Another  Train. — ^Where  a  railroad  com- 
pany, in  violation  of  a  statute,  obstructs  a  highway  crossing 
with  a  standing  freight  train,  and  a  traveler  departs  from  the 
highway  and  goes  upon  the  railroad's  right  of  way  adjacent 
to  the  crossing  only  for  the  purpose  of  going  around  ^e  train 
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and  over  the  tracks  to  the  street  on  the  other  side,  he  is  not 
a  trespasser  as  respects  the  railroad's  duty  to  him  to  give  the 
statutory  sigfnals  of  the  approach  to  the  crossing  of  a  train  on 
another  track. 

Chicago,  etc*,  E.  Co.  V*  Hunter,  Admx^  158»  170  (5). 

8.  Croesmp  Aecidents^ — Contributory  Negligence. — Evidence^ — 
Instructions. — ^In  an  action  for  death  in  a  railroad  crossing 
accident,  an  instruction  that  it  could  not  be  assumed  in  the 
first  instance  that  decedent  was  guilty  of  contributory  negli- 
gence, that  the  burden  ot  that  issue  was  on  defendant  and  that 
it  must  be  established  by  a  preponderance  of  the  evidence,  is 
not  objectionable  as  requiring  defendant  to  prove  contributory 
negligence  by  affirmative  evidence,  especially  as  another  in- 
struction informed  the  juiy  that  in  determining  where  the 
preponderance  is  on  any  issue,  it  should  look  to  all  the  evidence 
in  the  case. 

Chicago,  etc.,  B.  Co.  v.  Hunter,  Admx.,  158, 166  (2). 

4.  Crossing  Accident. —  Instructions. —  Negligence. —  Proofs — In 
an  action  for  death  in  a  railroad  crossing  accident,  where  negli- 
gence was  predicated  on  the  blocking  of  a  highway  crossing 
by  a  freight  train  and  the  negligent  running  of  another  train 
backward  on  an  adjacent  track,  instructions  do  not  authorize 
a  recovery  on  proof  of  only  one  of  the  negligent  acts  com- 
plained of  where  each  instruction  respectively  states  what  facts 
will  authorize  a  finding  that  defendant  is  guilty  of  negligence 
in  respect  to  each  act  charged,  and  that  if  decedent  was  kiUed 
by  such  negligence  in  respect  to  each  act,  defendant  would  be 
liable,  ^'provided  all  the  other  material  allegations  of  the  com- 
plaint are  proven.'' 

Chicago,  etc.,  B.  Co.  V.  Hunter,  Admx.,  IBS,  170  (4). 

5«  Crossing  Accidents. — Contributory  Negligence. — Complaint. — 
Sufficiency. — ^In  an  action  for  the  death  of  one  killed  in  a  rail- 
road crossing  accident  by  being  run  down  bv  a  cut  of  cars 
while  attempting  to  go  around  a  train  which  blocked  the  cross- 
ing, an  allegation  in  the  complaint  that  decedent  was  familiar 
with  the  crossing  and  its  environments,  especially  when  con- 
sidered with  other  averments  tending  to  show  that  his  conduct 
was  not  different  from  that  of  a  man  of  ordinary  prudence, 
does  not  render  the  complaint  demurrable  as  showing  deceased 
guilty  of  negligence  contributing  to  his  injury,  since  on  that 
issue  the  burden  is  on  defendant,  and  a  demurrer  on  that 
gn^nnd  will  be  sustained  only  when  the  averments  of  the  com- 
plaint show  affirmatively,  or  necessitate  the  inference  of,  con- 
tributory negligence. 

Chicago,  etc.,  B.  Co.  v.  Hunter,  Admx.,  158, 165  (1). 

6.  Crossing  Accidents. — Action  for  Death. — Variance  Between 
Allegation  and  Proof. — Harmless  Error. — In  an  action  against 
a  railroad  for  death  in  a  crossing  accident  under  a  complaint 
averring  that  decedent  was  struck  by  a  train  at  the  street 
crossing,  and  the  evidence  showed  that  he  was  killed  on  the 
railroad's  right  of  way  adjacent  to  the  crossing  while  attempt- 
ing to  go  around  defendant's  train,  which  he  had  a  right  to 
do  because  it  was  unlawfully  obstructing  the  highway,  the 
variance  between  allegation  and  proof  was  immaterial,  where 
the  complaint  proceeded  on  the  theory  that  decedent  was  on 
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the  crossing  when  injured  in  that  defendant  owed  him  the  care 
which  it  owed  to  travelers  generally  on  its  crossing. 

Chicago f  etc.,  R.  Co,  y.  Hunter,  Admx.,  158, 173  (7). 

7.  Injury  to  Licensee. ---Duty  of  Railroad  Company. — Negligence. 
— Contributory  Negligence, — Jury  Question, — ^Where  a  railroad 
company  switched  cars  in  a  yard  about  an  elevator  with  knowl- 
edge that  workmen  employed  at  the  elevator,  in  going  from  one 
building  to  another,  frequently  passed  over  the  switching  tracks 
between  cars  standing  thereon,  and  an  elevator  employe  was 
crushed  and  killed  between  two  cars  which  the  railroad's  switch- 
ing crew  moved  without  warning,  it  was  a  question  for  the 
jury  whether  the  railroad's  duty  to  exercise  reasonable  care 
had  been  discharged  and  whether  in  passing  between  the  cars 
decedent  was  guilty  of  contributory  negligence. 

Dean,  Admx,,  v.  Cleveland,  etc,  R,  Co,,  225,  231  (2) . 

8.  Injury  to  Licensee. — Duty  of  Railroad  Company. — ^In  an  ac- 
tion against  a  railroad  company  for  wrongful  death,  where 
the  evidence  shows  that  the  railroad  in  switching  cars  in  the 
yards  about  an  elevator  had  knowledge  that  it  was  customary 
for  the  elevator  company's  employes,  in  going  from  one  build- 

'  ing  to  another,  to  cross  the  switch  tracks  between  cars  stand- 
ing thereon,  the  railroad  was  under  a  duty  to  use  reasonable 
care  in  switching  its  cars  to  avoid  injuring  such  employes 
and  its  failure  to  do  so  is  actionable  negligence.  (Lake  Erie, 
etc.,  R.  Co.  V.  Gaughan  [1900],  26  Ind.  App.  1,  overruled.) 

Dean,  Admx.,  y.  Cleveland,  etc.,  R.  Co.,  225,  231,  232  (1). 

9.  Injuries  to  Persons  at  Station. — Complaint. — Negligence. — 
In  an  action  against  a  railroad  for  wrongful  death,  where  the 
averments  of  the  complaint  disclosed  the  existence  of  a  rela- 
tion between  the  road  and  decedent  imposing  a  duty  on  de- 
fendant to  exercise  reasonable  care,  a  general  chargfe  of  negli- 
gence is  sufficient  as  against  demurrer. 

Indiana  Union  Traction  Co.  v.  Hiatt,  Admr.,  233,  241  (3). 

10.  Injuries  to  Persons  at  Station. — Action. — Contributory  Neg- 
ligence.— Question  for  Jury. — In  an  action  against  an  interur- 
ban  railroad  for  death  at  a  highway  crossing,  where  the  evi- 
dence showed  that  it  was  the  road's  custom  to  stop  its  local 
car  for  passengers  at  a  highway  crossing  when  signaled  to 
do  so,  that  decedent's  husband  signaled  an  approaching  limited 
car  running  on  the  schedule  of  the  local  car,  that  the  motor- 
man  gave  two  short  blasts  of  the  whistie,  the  usual  response 
to  a  signal  to  stop,  and  that  decedent,  blinded  by  the  car's 
powerful  headlight  and  hindered  thereby  from  comprehending 
the  situation,  was  killed  while  attempting  to  cross  the  tracks 
ahead  of  the  supposed  local  car  in  order  to  get  to  the  proper 
place  to  board  the  same,  the  question  of  decedent's  contributory 
negligence  was  for  the  jury. 

Indiana  Union  Traction  Co.  y.  Hiatt,  Admr,,  233,  244  (6). 

11.  Injuries  to  Persons  at  Station. — Action. — Evidence. — Adm,is- 
sibility. — Prejudicial  Error. — In  an  action  against  an  interur- 
ban  railroad  for  wrongful  death,  where  it  was  charged  that 
decedent  was  killed  on  a  crossing  by  failure  of  defendant  to 
stop  its  car  upon  the  giving  of  the  customary  signal  in  answer 
to  which  the  motorman  had  made  the  usual  response,  two  short 
blasts  of  the  whistle,  the  admission  of  testimony  by  a  loco- 
motive engineer  that,  upon  such  a  signal  as  was  given,  proper 
railroading  requires  that  the  whistle  be  sounded  two  short 
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blasts  and  that  the  locomotive  be  brought  to  a  stop,  was  preju- 
dicial error,  since  it  was  given  by  a  witness  not  qualified  as 
an  expert  in  the  operation  of  electric  interurban  cars  and  the 
evidence  had  a  tendency  to  confuse  the  jury,  because  foreign 
to  the  theory  of  the  complaint,  which  did  not  predicate  negli- 
gence on  the  mere  fact  that  the  car  failed  to  stop  on  being  sig- 
naled, but  upon  the  fact  that  defendant's  motorman,  having 
given  the  customary  response  to  the  signal  to  stop,  thereby  led 
decedent  to  believe  that  the  car  would  slow  down  and  stop  at 
the  crossing. 
Indiana  Union  Traction  Co.  v.  Hiatt,  Admr.,  233, 246, 247, 248  (7) . 

12.  Injuries  to  Persons  at  Station, — Action. — Signals  from  Car, 
— Evidence. — Admissibility. — ^In  an  action  against  an  interur- 
ban railroad  for  wrongful  death,  plaintiff's  action  being  predi- 
cated on  defendant's  failure  to  stop  its  car  on  signal  on  a  high- 
way crossing,  where  plaintiff  introduced  evidence  that  it  was  the 
custom  of  motormen  on  local  cars  to  give  two  short  blasts  of 
the  whistle  when  they  intended  to  stop  in  response  to  signal, 
it  was  permissible  for  defendant  to  introduce  evidence  that 
proper  operation  required  all  cars  to  give  such  a  response  to 
sigfnal,  but  that  only  local  cars  stopped,  the  response  merely 
indicating  that  the  signal  had  been  observed,  as  such  testi- 
mony was  pertinent  to  the  question  whether  deceased  was  justi- 
fied in  believing  that  an  approaching  car,  which  struck  de- 
cedent as  she  was  attempting  to  cross  the  track,  was  going  to 
stop. 

Indiqna  Union  Traction  Co.  v.  Hiatt,  Admr.,  233,  250  (11). 

13.  Injuries  to  Persons  at  Station. — Answers  to  Interrogatories. 
Contributory  Negligence. — ^In  an  action  against  an  interurban 
railroad  company  for  wrongful  death,  the  action  being  predi- 
cated on  defendant's  failure  to  stop  its  car  on  signal  at  a  cer- 
tain highway  crossing  in  accordance  with  an  established  cus- 
tom, findings  by  the  jury  in  answers  to  interrogatories  that 
defendant  had  been  in  the  custom  of  stopping  its  local  cars, 
when  signaled,  at  a  certain  highway  crossing  to  take  on  pas- 
sengers, that  plaintiff's  wife  was  killed  on  the  tracks  by  a 
limited  car  running  on  the  schedule  of  a  local  car,  the  limited, 
when  signaled  by  decedent's  husband,  having  given  two  short 
blasts  of  the  whistle,  the  usual  response,  and  that  decedent 
tried  to  cross  the  track  ahead  of  the  approaching  car,  did  not 
affirmatively  show  decedent  guilty  of  contributory  negligence 
in  attempting  to  cross  the  tracks  in  front  of  the  car,  the  head- 
light of  which  blinded  her  so  that  she  was  unable  to  compre- 
hend the  situation,  for  the  purpose  of  getting  to  the  right  side 
of  the  track  to  board  the  supposed  local  car,  and  such  findings 
are  not  inconsistent  with  tiie  general  verdict  for  plaintiff. 

Indiana  Union  Traction  Co.  v.  Hiatt,  Admr.,  233,  242  (5). 

14.  Injuries  to  Persons  at  Station. — Action. — Complaint. — Suffi- 
dency,— Contributory  Negligence, — ^In  an  action  a^inst  a  rail- 
road for  wrongful  death,  where  the  complaint  contained  general 
averments  that  decedent  was  in  the  exercise  of  due  care  and 
was  free  from  negligence,  and  the  facts  specifically  averred 
do  not  affirmatively  show  as  a  matter  of  law  that  decedent 
was  guilty  of  contributory  negligence,  the  complaint  is  suffi- 
cient as  against  the  objection  that  it  affirmatively  shows  that 
decedent  was  guilty  of  negligence  contributing  to  her  death. 

Indiana  Union  Traction  Co.  v.  Hiatt,  Adnvr.,  283,  241  (4) . 
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REAL  PARTY  IN  INTEREST— 

Publie,  in  guardianship  proceedings,  see  Insane  Pebsons  8. 

RECEIVERS — 

Right  of  actioui  general  creditors  as  beneficiaries^  see  Insur- 
ance 4. 

1.  Corporations, — Frauds — Pow&n  of  Receiver^ — ^A  receiver,  in 
his  capacity  as  representative  of  the  general  creditors,  may 
avoid  transactions  had  by  the  corporation  in  fraud  of  their 
rights.  Welliver,  Rec.,  v.  Coate,  195,  217  (8). 

2.  Corporations, — Fraud  upon  General  Creditors, — ^Where  claims 
are  based  on  transactions  had  by  a  corporation,  and  which  are 
binding  on  it,  but  are  fraudulently  prejudicial  to  the  general 
creditors,  the  receiver  as  representative  of  the  creditors  holds 
adversely  to  the  corporation. 

Welliver,  Ree,,  v.  Coate,  195,  217  (9) . 

RECOGNIZANCE— 
See  Bail;  Bastards. 

RECORDS— 

Preparation  and  contents,  see  Appeal  13-15. 

REINSTATEMENT— 

Of  action,  pleading,  notice,  see  Dismissal  and  Nonsuit. 

RELEASE— 

Of  claim  for  damages,  see  Appeal  80;  Contracts  4;  Principal 
AND  Agent. 

REMAINDERS— 

See  Wills  4. 

RES  ADJUDICATA— 

Certified  question  of  law  by  Industrial  Board,  answer,  effect,  see 
Master  and  Servant  66. 

RESERVATION— 

Parol,  effect,  see  Fixtures  4;  Frauds,  Statute  of. 

RES  GESTAE— 

See  Evidence  10. 

RESIDENCE— 

See  DoMiciL. 

RES  IPSA  LOQUITOR— 

Application  of  doctrine,  see  Master  and  Servant  6;  Negli- 
gence 8. 

•^REVERT**— 

Construction,  see  Wills  5. 
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REVIEW— 

See  Appeal  85-^ 

RISK— 

Assumption,  see  Master  and  SsRVANt  12. 

RULES  OF  COURT— 

See  Appeal  12,  23,  28,  29,  37 ;  Courts  4. 

SERVANTS— 

See  Master  and  Servant. 

SET-OFF- 
See  Appeal  88. 

SIGNALS— 

See  Railroads  2, 12. 

SILENCE—  # 

See  Estoppel  7. 

SPEED— 

Ordinance,  violation,  see  Municipal  Corporations  3. 

STATUTES— 

Cited  and  construed,  see  p.  xxviL 

1.  Conatruetion. — ^A  statute  is  to  be  construed  as  a  whole  and 
that  construction  adopted  which  will  carry  out  the  intent  of 
the  legislature.  In  re  Maranovitch,  489,  491  (1). 

2.  Constructum* — ^In  construing  a  statute,  its  several  provisions 
must  be  read  together,  and  such  construction  given  it,  if  pos- 
sible, as  will  be  consistent  with  all  its  provisions. 

Chicago,  etc,,  R.  Co.  V.  Priddy,  652,  661  (4). 

3.  Conatruetion. — Scope  and  Purpose, — ^In  construing  an  act  of 
the  legislature  the  courts  may  take  into  consideration  the  gen- 

■eral  scope  and  purpose  of  the  act  and  the  condition  that  pre- 
vailed at  the  time  of  its  passage.        In  re  Boyer,  408,  410  (1). 

4.  Executive  Conatruetian, — Force  and  Effect — ^The  opinion  of 
the  auditor  of  state  interpreting  a  statute  which  he  is  charged 
to  enforce,  or  the  opinion  of  the  Attorney-General  in  constru- 
ing such  statute,  is  not  binding  on  the  courts,  but  the  fact  that 
such  opinions  were  obtained  is  entitled  to  weight  in  determin- 
ing the  bona  fides  of  action  based  thereon. 

WeUiver,  Rec,  v.  Coate,  196,  210  (2). 

STAY— 

Of  proceedings,  discretion  of  court,  see  Costs. 

STREET  RAILROADS— 

See  also  Carriers;  Negligence;  Railroads. 

1.  Injuries  to  Person, — Instructions, — Pleading  and  Proof, — ^In 
an  action  for  injuries  to  person,  an  instruction  directing  a 
verdict  for  plaintiff  if  the  Jury  found  "that  the  plaintiff  sus- 
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tained  injuries  as  alleged  in  the  complaint/'*  and  that  they 
were  sustained  by  reason  of  defendant's  negligence,  is  errone- 
ous as  not  limiting  the  right  of  recovery  to  the  acts  of  negli- 
gence alleged  in  the  complaint,  since,  in  an  action  for  damages 
predicated  on  negligence,  plaintiff  is  only  entitled  to  recover 
on  proof  of  acts  of  negligence  charged  in  the  complaint, 
regardless  of  what  other  negligence  may  be  disclosed  by  the 
evidence.        Indianapolia,  etc.,  Tra4:tion  Co*  v.  Sherry,  1,  4  (2). 

2.  Injury  to  Property. — Contributory  Negligence, — Burden  of 
Proof. — Inetnustions. — In  an  action  for  injuries  to  person  and 
property  sustained  in  a  collision  with  a  street  car,  an  instruc- 
tion placing  on  defendant  the  burden  of  proof  as  to  the  entire 
issue  of  contributory  negligence  is  erroneous,  since,  in  actions 
for  damages  to  personal  property,  the  burden  is  on  the  plain- 
tiff not  only  to  aver  and  prove  that  the  injury  to  his  property 
was  caused  by  the  negligence  of  the  defendant,  but  also  that 
he  was  not  guilty  of  contributory  negligence  proximately  caus- 
ing the  injury. 

Indianapolis,  etc..  Traction  Co.  v.  Sherry,  1,  3  (1). 

3.  Collision  in  Streets. — Action. — Evidence. — Sufficiency. — Negli- 
gence.— Contributory  Negligence. — In  an  action  against  a  street 
railroad  company  for  injuries  sustained  in  a  collision  with  a 
street  car,  evidence  tending  to  show  that  plaintiff,  as  he  was 
about  to  drive  a  team  and  wagon  over  tiie  car  tracks  at  a 
street  intersection,  looked  for  approaching  cars  but  saw  none, 
that  when  he  got  upon  the  tracks  he  was  struck  by  a  car  that 
did  not  sound  the  gong  or  give  other  signal  of  its  approach, 
that  the  headlight  was  insufficient  for  cars  running  in  the 
locality  where  Uie  accident  occurred,  and  that  the  car  was 
traveling  at  such  a  high  rate  of  speed  that  plaintiff  was  thrown 
fifty  feet  when  struck  and  the  car  ran  100  feet  after  the 
accident  before  it  was  brought  to  a  stop,  is  sufficient  to  war- 
rant the  conclusion  that  plaintiff  was  free  from  contributory 
negligence  and  that  the  defendant  was  negligent. 

Indianapolis  Traction,  etc,  Co,  v.  Vaughn,  581,  583  (2). 

STREETS— 

See  Municipal  Corporations  3-6. 

SURETYSHIP— 

See  Principal  and  Surety. 

SURVEYOR— 

Appointment,  power  of  commissionern,  see  Counties. 

SURVEYS— 

Correctness  of,  see  Appeal  60;  Boundaries. 

SURVIVORSHIP— 

Words  of,  construction,  see  Wills  8. 

TENDER— 

1,  Tender  of  Money, — Elements. — Where  money  is  to  be  paid, 
a  lender,  to  be  effective,  must  involve  the  proper  amount  and 
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be  unconditional,  and  the  drcumstanees  of  the  offer  must  be 
such  as  to  leave  the  creditor  free  to  accept  the  amount  offered 
without  prejudice  to  him,  and  without  thereby  rendering  him- 
self liable  to  be  held  to  have  impliedly  achnitted  that  the  amount 
tendered  is  all  that  is  due. 

Kmgan  &  Co.  v.  Maryland  Casualty  Co.,  301,  320  (9). 

2.  Conditional  Tender. — Effect. — In  an  action  by  the  insured 
against  an  insurer,  a  statement  by  a  representative  of  the  in- 
surer, that  he  desired  to  tender  insured  the  amount  of  money 
which  the  company  claimed  to  be  the  amount  due  and  offered 
a  certain  sum  in  full  settlement  of  its  liability,  to  which  the 
insured  replied  by  refusing  the  tender  with  the  statement  that 
he  did  so  because  he  understood  that  the  offer  was  made  on 
the  theory  that  the  amount  tendered  covered  the  insurer's 
entire  liability,  to  which  no  reply  was  made,  the  offer  by  the 
insurer  was  conditional  and  did  not  constitute  a  valid  tender. 
Kingan  &  Co.  v.  Maryland  Casualty  Co.,  301,  319,  321  (8). 

TESTAMENTS— 
See  Wills. 

TEXT-BOOKS — 
Cited,  see  p.  xxx. 

THEORY— 

Pleading,  determining,  see  Appeal  40,  42;  Pleadikg  12. 

TRANSCRIPT— 

See  Appeal  9,  10,  18,  29. 

TRANSPORTATION- 
SCO  Cabbiehs. 

TRESPASS— 

1.  Complaint. — Legal  Title. — Proof. — ^In  an  action  in  trespass, 
where  plaintiff  merely  alleged  that  she  held  the  legal  title  to 
the  land  involved,  she  was  entitled  to  prove  any  pertinent  facts 
tending  to  show  legfal  title,  which  includes  title  by  adverse  pos- 
session, and  it  was  error  for  the  trial  court  to  require  that 
she  show  record  title. 

Ingram  v.  JeffersonvUle,  etc.,  Transit  Co.,  632,  540  (8). 

2.  Complaint. — Issues. — Proof. — ^In  an  action  in  trespass,  under 
a  complaint  alleging  ownership  of  land  and  possession  at  the 
time  of  the  trespass,  plaintiff  is  entitled  to  prove  possession, 
the  trespass  and  injury  to  the  property  interfering  with  the 
right  of  possession,  and  the  damaf^es  sustained  without  first 
proving  a  record  title  to  the  realty  involved. 

Ingram  v.  Jeffersonville,  etc..  Transit  Co.,  532,  539  (7). 

8.  Damages. — Elements. — ^Under  a  complaint  alleging  both  title 
and  possession  of  real  estate  in  plaintiff,  there  may  be  a  re- 
covery of  damages  against  a  wrongdoer  for  trespass  upon  the 
realty  resulting  in  injury  thereto  and  an  interference  with  the 
possessory  rights  of  plaintiff  therein. 

Ingram  v.  Jeffersonville,  etc..  Transit  Co.,  532,  538  (5). 

Vol.  65—50 
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4.  Extent  of  Po»8€88i4m. — Evidence^-^Deeds^-^ln  an  action  in 
trespass  wnere  plaintiflf  alleged  that  she  was  in  possession  of 
the  land  involved  and  that  she  was  wrongfully  excluded  there- 
from, a  deed  to  plaintiff  sufficient  to  give  color  of  title  author^ 
ized  her  to  claim  possession  of  all  the  land  described  therein, 
though  actual  possession  may  have  extended  only  to  a  portion 
thereof,  and  such  deed  was  admissible  in  evidence  to  show  t^e 
extent  and  character  of  plaintifTs  possession. 

Ingram  V.  JejfersanviUe,  ete.^  Transit  Co.,  532,  538  (4). 

5.  Right  to  Sue. — Character  of  Possession. — Rightful  possession 
at  Uie  time  of  the  trespass  is  sufficient  to  warrant  an  action 
therefor,  though  the  party  injured,  because  of  the  wrongful 
conduct  of  the  trespasser  or  for  other  reasons,  may  be  out  of 
possession  when  the  action  is  begun. 

Ingram  ¥•  Jeffersonville,  etc^  Transit  Co.,  582,  539  (6). 

TRIAL— 

See  also  New  Triau 

Review  of  rulings  at  trial,  see  Affbal» 

Trial  of  particular  actions  or  proceedings,  flee  also  the  spedfie 
topics. 

1.  Directing  Verdicts — (Questions  of  fact  must  be  submitted  to 
the  jury  for  its  determination  whenever  the  evidence  furnishes 
reasonable  grounds  for  inferring  the  facts  essential  to  a  re- 
covery and  it  is  only  where  there  is  a  total  absence  of  some 
substantial  evidence  upon  an  essential  issue  or  when  there  is 
no  conflict  and  the  evidence  is  susceptible  of  but  one  inference 
and  that  favorable  to  the  p^rty  asking  for  a  peremptory  in- 
struction that  such  an  instruction  shall  be  given. 

Dean,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  225,  232  (4). 

2.  Dtsmissal  as  to  Certain  Parties. — Findings  and  Conehisions 
of  Law. — ^Where  an  action  to  quiet  title  was  dismissed  as  to 
certain  defendants,  findings  of  fact  and  conclusions  of  law  as 
to  such  parties  are  outside  the  issues  and  unwarranted. 

Busick  V.  Busick,  655,  675  (10). 

3.  Findings. — Ultimate  and  Evidentiary  Facts. — Only  ultimate 
facts  may  be  properlv  embodied  in  a  finding,  and  a  mere  evi- 
dentiary fact  included  therein  does  not  stren^rthen  it. 

Kingan  &  Co.  v.  Maryland  CasiuUty  Co.,  301,  319  (7). 

4.  Findings. — Failure  to  Find. — Effect. — ^In  an  action  to  quiet 
title  predicating  ownership  on  adverse  possession^  the  abMnce 
of  a  finding  of  any  one  of  the  elements  of  possession  necessary 
to  title  by  adverse  possession  is  fatal  to  the  cause  of  action, 
since  the  failure  to  find  will  be  construed  as  an  adverse  finding. 

Benedict  v.  BushneU,  365,  368  (2) . 

5.  Findings  of  Facts. — Ultimate  and  Evidentiary  Facts. — ^Ulti- 
mate issuable  facts  are  proper  in  special  findings  and  they 
must  control  the  conclusions  of  law  drawn  from  the  facts, 
since  evidentiary  facts,  though  specially  found,  are  improper 
and  unauthorized. 

American  Liability  Co.  v.  Botvman,  109, 126  (11). 

6.  Instructions.  —  Construction. — Instructions  should  be  con- 
sidered together.       Continental  Ins.  Co.  V.  Bair,  502,  528  (23). 

7.  Instructions, — Necessity  for  Request. — ^Where  instructions  as 
to  the  measure  of  damages  for  breach  of  a  contract  to  employ 
plaintiff  state  the  rule  correctly  in  general  terms,  but  failed 
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to  direct  the  jury  to  deduct  interest  from  the  amount  allowed 
for  wages  to  be  earned  in  the  future,  the  giving  of  the  in- 
structions is  not  reversible  error  in  the  absence  of  a  tender  of 
more  specific  instructions  on  the  subject. 

Carter  V.  RichaH,  265,  267  (11)  • 

8.  Instructvyna. — "When** — In  an  action  to  quiet  title,  where 
plaintiff  contended  that  her  grantee  wrongfully  procured  the 
deed  and  inserted  his  name  as  grrantee,  an  instruction  that  the 
burden  was  on  grantee  to  prove  her  contention,  "but  when  she 
has  done  so,  no  other  person  can  gain  any  rights"  under  the 
deed,  is  not  erroneous  as  assuming  that  plaintiff  had  sustained 
the  burden  of  proof,  the  word  '^hen"  being  used  in  the  sense 
of  "provided,"  or  "if .'»  Allen  V,  Powell^  fiOl.  filO  (8) . 

TROVER  AND  CONVERSION— 

1.  Burden  of  Proof. — The  vendor  in  an  action  for  the  conversion 
of  certain  remains  of  a  dismantled  building  claimed  to  have 
been  reserved  orally,  has  the  burden  of  proving  his  allegations 
by  proper  evidence.  Bricker  v.  Whisler,  492,  497  (2). 

2.  JvdgmenU  —  Evidence,  —  Sufficiency.  —  Where  a  vendor  of 
realty,  alleging  that  he  orally  reserved  a  dismantled  building 
located  thereon,  sued  the  vendee  for  the  conversion  of  loose 
and  detached  parts  of  the  building  and  of  parts  remaining 
afiixed  to  the  land,  but  failed  to  prove  t^e  value  of  the  loose 
materials,  a  judgment  in  his  favor  for  such  detached  parts 
could  not  be  sustained.  Bricker  v.  Whisler,  492,  497  (8). 

TRUSTEES — 

Powers  of  Trustee, — BaHer  or  Exchange  of  Trtu!t  Properhy^-^ 
Power  to  sell  trust  property  does  not  authorize  a  trustee  to 
barter  or  exchange  it  for  other  property,  and  such  power  can 
only  be  exercised  in  conformity  witii  the  requirements  of  the 
instrument  by  which  the  trust  is  created  and  in  furtherance  of 
the  ends  to  be  attained  by  the  creation  of  the  trust. 

Holeapple  v.  ShrontZf  390, 399  (8). 

TRUSTS— 

1.  Creation^ — The  word  "trust'*  is  frequently  employed  to  indi- 
cate duties,  relations  and  responsibilities  which  are  not  strictly 
and  technically  trusts.  Holsapple  V.  Sh/rontz,  390,  396  (1). 

2.  Creation, — Intent, — The  creation  of  a  trust  does  not  depend 
upon  the  use  of  any  particular  language  or  form  of  expres- 
sion, but  upon  the  meaning  of  the  language  employed  when 
fairly  construed  in  the  light  of  the  circumstances,  relation,  and 
situation  of  the  parties,  and,  if  the  intent  to  create  a  trust  is 
clear  and  the  essential  elements  may  be  fairly  deduced  from 
the  language  used,  the  trust  will  not  fail  for  tJie  lack  of  more 
adequate  expression.  Holsapple  V.  Shrontz,  390,  397  (4). 

3.  Express  Trust. — Creation, — ^The  term  "express  trust"  signi- 
fies a  trust  created  by  the  direct  and  positive  acts  of  the  parties 
as  evidenced  by  some  deed,  will,  or  other  instrument,  wherein 
the  language  employed  eitiier  expressly  or  by  plain  implica- 
tion evinces  an  intention  to  create  a  trust. 

Holsapple  V.  Shrontz,  390,  396  (2). 
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TRUSTS— Continued. 

4.  Express  Trusts^ — Validity. — Interest  of  Trustee, — ^Thc  fact 
that  the  trustee  named  in  a  deed  creating  a  trust  is  also  given 
a  i>ersonal  interest  in  the  real  estate  will  not  defeat  the  trust. 

Holsapple  v.  Shnmtz,  390,  400  (9). 

6.  Express  Trusts, — Trustee, — Powers, — Violation  of  Trusts — 
Where  a  duly  recorded  deed  of  land  from  a  mother  to  son 
stipulated  that  he  was  to  use  the  rentals  of  the  property  to 
support  the  family  and  to  educate  the  gi^ls  and,  if  sold,  divide 
the  money  received  equally  among  the  members  of  the  family, 
it  was  in  contravention  of  the  trust  created  by  such  convey- 
ance for  the  son  to  convey  the  property  as  an  individual  and 
not  as  trustee,  and  his  deed  was  void  and  the  grantee  did  not 
thereby  acquire  any  title  as  agfainst  the  cestui  que  trusts,  in 
view  of  §4016  Bums  1914,  §2973  R.  S.  1881,  providing  that 
every  sale,  conveyance,  or  other  act  of  a  trustee,  in  contra- 
vention of  a  trust,  sh^l  be  void,  and  §4014  Bums  1914,  §2971 
R.  S.  1881,  providing  that  the  record  of  a  trust  shall  be  deemed 
actual  notice  thereof  to  every  person  claiming  under^a  con- 
veyance made  after  such  recording. 

Holsapple  v.  Shrontz,  390,  399,  400^(7). 

6.  Express  Trusts^ — Creation, — Requisites. — ^When  the  settlor, 
the  trustee,  the  cestui  que  trust,  the  property  transferred  to 
the  trustee,  and  the  object  to  be  attained,  all  appear  with  rea- 
sonable certaintv  from  the  writing,  the  requirements  of  the 
law  are  satisfied  and  an  express  trust  is  thereby  established 
which  will  be  recognized  and  enforced. 

Holsapple  Y.  Shrontz,  390,  397  (5) . 

7.  Express  Trusts, — Creation, — Deed. — ^A  deed  for  land  from  a 
mother  to  her  son  whereby  he  agreed  to  use  the  rentals  of  the 
property  to  support  the  family  and  to  educate  the  girls,  and, 
if  finally  sold,  to  divide  the  price  received  therefor  equally 
among  the  then  living  heirs  or  members  of  the  family  if  of 
age,  otherwise  to  hold  such  shares  until  the  minors  attained 
their  majority,  creates  an  express  trust  in  the  land  conveyed, 
for  the  purpose  designated.    Holsapple  v.  Shrontz,  390, 398  (6) . 

8.  Implied  Trusts. — Creation. — ^Implied  trusts  are  those  which, 
without  bfeing  expressed,  are  deducible  from  the  relation  of 
the  parties  and  the  nature  of  the  transaction  as  matters  of 
intent,  or  which  by  operation  of  law  are  deduced  from  trans- 
actions of  the  parties  as  a  matter  of  equity  independent  of  the 
particular  intention  of  the  parties. 

Holsapple  v.  Shrontz,  390, 397  (3)  • 
ULTRA  VIRES— 

See  Corporations  2;  Insurance  19. 

VALUE— 

Agreement,  effect,  see  Carriers  7. 

VENDOR  AND  PURCHASER^ 

Ownership  of  building  and  land,  separate  ownership,  knowledge, 
see  Fixtures  2. 

VENIRE  DE  NOVO- 

Motion  for,  ruling,  review,  see  Appeal  15. 
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VENUE— 

Of  prosecutions  for  failure  to  comply  with  Workmen's  Compen- 
sation Act,  see  Master  and  Servant  101. 

VERDICT— 

Review  of,  see  Appeal  14,  49,  53,  54,  57-68. 
Directed,  see  Insurance  27. 

"VEST"— 

Construction,  see  Wills  6. 

WAGES— 

See  Contracts  4. 

WAIVER— 

Definition,  see  INSURANCE  52. 
Of  error,  see  Appeal  30-34,  89-91;  New  Trial  4. 
Of  stipulation  in  policy,  see  Insurance  8,  9,  23,  24,  28,  29,  55, 
56>  62,  63. 

WIFE— 

See  Husband  and  Wue. 

WILLS— 

1.  Construetion. — Ambiffuity. — Application  of  Rules  of  Construe 
lion, — A  will  devising  certain  real  estate  to  testator's  son  for 
life  and  providing  that  "at  his  death  the  same  shall  vest  in 
and  equally  belong  to  his  lawful  children,  who  mav  survive 
him,"  and,  if  such  son  should  die,  "leaving  no  children  alive 
at  such  time,  then  I  will  and  direct  that  such  real  estate  shall 
revert  to  my  estate,"  to  be  disposed  of  as  directed  in  a  sub- 
sequent item,  providing  for  the  distribution  of  property  not 
specifically  disposed  of  by  the  will,  and  that  the  realty  de- 
vised to  the  son,  in  case  he  died  without  children,  should  "de- 
scend and  pass"  in  the  manner  set  forth  in  such  item,  is  am- 
biguous as  to  when  the  title  vests  in  the  life  tenant's  children 
so  as  to  require  the  court  to  determine  its  construction  from 
a  consideration  of  all  its  provisions  to  ascertain  the  testator's 
intention.  Bu^k  V.  Busick,  655,  665,  669  (2). 

2.  Construction. — Descend, — The  word  "descend"  may  be  used 
in  the  sense  of  "go"  and  will  be  so  construed  where  tiiat  mean- 
ing more  effectually  carries  out  the  intention  of  the  testator. 

BuLsick  V.  Busick,  655,  669  (5). 

3.  Construetion. — Intention  of  Testator, — ^The  purpose  of  con- 
struing a  will  is  to  give  effect  to  the  intention  of  the  testator 
as  expressed  by  the  language  employed,  if  not  inconsistent  with 
established  principles  of  law,  but  where  the  intention  is  plain 
there  is  no  construction  required. 

Bnsiek  V.  Busick,  655,  664  (1). 

4.  Construction. — Limitations, — Remainders. — A  limitation  in  a 
will  will  not  be  construed  as  an  executory  devise  when  it  can 
take  effect  as  a  remainder,  nor  a  remainder  to  be  contingent 
where  it  can  be  taken  as  vested. 

Busiek  v.  Busick,  655,  671  (8) . 

5.  Construction. — "Revert.'* — The  word  "revert"  may  be  used  in 
the  sense  of  "go"  or  "pass."        Busiek  V.  Busick,  655,  669  (4) . 


790  INDEX. 

WILLS— Continued. 

6.  Construetian.—^^Vest" — ^The  word  **vest"  may  denote  either 
a  vesting  in  interest,  or  a  vesting  in  possession. 

Busiek  v.  Busick,  656,  668  (3). 

7.  Canatrueiion, — Vesting  of  Estates. — The  law  so  favors  the 
vesting  of  estates  at  the  earliest  opportunity  and  is  so  averse 
to  a  postponement  thereof  that  they  will  be  deemed  as  vesting 
at  the  earliest  possible  period  in  the  absence  of  a  clear  mani- 
festation of  the  contrary  intention. 

BiLsick  V.  Busiek,  655,  670  (6) . 

8.  Canaimctiaiu — Words  of  Postponement — Words  of  Survivor- 
ship. — ^Words  of  postponement  in  a  will  are  presumed  to  relate 
to  the  beginning  of  the  enjoyment  of  the  estate,  rather  than 
to  its  vesting,  and  words  of  survivorship  are  presumed  to 
relate  to  the  death  of  the  testator,  rather  than  to  that  of  the 
first  taker,  if  they  are  fairly  capable  of  such  interpretation. 

Busick  V.  Busick,  655,  671  (7). 

9.  Construction. — Life  Estate  with  Limitation  Over. — Vestinff 
of  Estate. — ^An  item  of  a  will  devising  a  Hfe  estate  in  certain 
lands  to  testator's  son  and  providing  that  at  his  death  the 
"same  shall  vest  in  and  equally  belong  to  his  lawful  children, 
who  may  survive  him''  and  that  the  land  devised  shall  revert 
to  the  estate  if  the  life  tenant  die  leaving  no  children,  creates 
a  life  estate,  with  the  remainder  in  fee  to  the  life  tenant's 
children  living  at  the  time  of  the  testator's  death,  subject  to  a 
diminution  of  their  shares  to  let  in  children  subsequently  bom 
during  the  life  tenancy,  and  on  the  death  of  such  children 
before  their  parents,  the  latter  acquired  the  fee-simple  title 
to  the  realty  devised.  Busick  V.  Busick,  655,  675  (9). 

WITNESSES— 

See  also  Appeal  88;  Evidekce. 

1.  Corroboration. — Impeachment. — ^Where  a  witness  has  been  im- 
peached by  the  testimony  of  another  witness  that  he  had  made 
statements  out  of  court  inconsistent  with  his  testimony,  it  is 
proper  to  corroborate  such  witness  by  proving  that  he  had  also 
made  previous  statements  in  harmony  with  his  testimony  at 
the  trial,  but  the  rule  does  not  permit  the  introduction  of  cor- 
roborating testimony  to  support  the  testimony  of  a  witness  in 
chief  on  the  grround  that  his  evidence  on  cross-examination 
tends  to  contradict  or  weaken  his  testimony  in  diief. 

Continental  Ins.  Co.  v.  Bair,  502,  527  (22). 

2*  Examination. — Assumption  of  Fact, — ^In  an  action  on  an  in- 
surance contract,  a  question  to  a  witness  as  to  the  date  when 
he  determined  to  approve  an  application  for  insurance  and 
accept  the  risk  was  improper  as  assuming  that  he  had  au- 
thority to  approve  the  application  and  accept  the  risk,  and  that 
he  determined  to  do  so. 

Supreme  Lodge,  etc.  V.  Graham,  220,  225  (5). 

8.  Examination. — Damages. — Question. — ^In  an  action  for  dam- 
ages to  an  automobile,  a  question  as  to  "what  it  cost  to  repair 
the  automobile"  is  objectionable  as  not  limiting  the  cost  of  re- 
pairs, in  determining  the  damages,  to  such  repairs  as  were 
made  necessary  by  defendant's  negii^nce. 

Indianapolis,  etc..  Traction  Co*  V,  Sherry,  1,  7  (4) . 
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WORDS  AND  PHRASES— 

« 

''Accident  arisin^r  out  of  and  in  the  course  of  the  employment, 
construction,  see  Master  and  Servant  29. 

"Addition/'  meaning,  see  Insurance  7,  43. 

''Dependent/'  meaning,  see  Master  and  Servant  51. 

"Descend,"  construction,  see  Wills  2. 

"Express  trusts,"  meaning,  see  Trusts  3. 

"Final  judgment,"  definition,  see  Judgment  5. 

"Revert,"  construction,  see  Wills  5. 

"Total  dependency,"  meaning,  see  Master  and  Servant  42. 

"Vest,"  construction,  see  Wills  6. 

"When,"  use  of,  construed  as  "if,"  see  Trial  8. 

WORKMEN'S  COMPENSATION— 

See  Mastix  and  Servant  27-101. 
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